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PREFACE, 


Tux favour with which my work on ‘* Res Judicata” has been 
received, not only in India, but in England and the United 
States, may betaken as a conclusive proof of the general appro- 
val of the plan adopted in its preparation—the plan of the 
utilization of the labours of foreign judges and jurists for the 
development of the Indian law, and of a recourse to judicial 
decisions and legal writings of other countries for the elucida- 
tion of Jegal questions coming before the Indian courts. The 
references in that work to the decisions of American courts 
and to the works of American authors, are attracting the 
attention of Indian judges and Indian lawyers to the vast 
sources of hidden judicial wealth, which can be so well and so 
easily utilized to help them in the administration of justice in 
this country, and to guide them in the proper solution of the 
legal difficulties they every day encounter in their work, In 
Kugland, the inclusion of Mr. Browne’s notes in Campbell’s 
series of Ruling Cases, and the increasing references to 
American decisions in all legal publications, is a tangible 
evidence of an increasing demand for such knowledge, and must 
result in astill further increasein that demand. The foundation 
there of tte Society of Comparative Legislation with a view to 
disseminate a more extended knowledge of foreign law is also 
a step, and animportant step, in the same direction. The work 
of the Society cannot fail to direct general attention to the study: 
of the American and Continental systems of Jurisprudence, and 
to provide facilities for that study by giving a special stimulus 
to the creation ofa foreign legal literature in the English 
language. The importance of this result can hardly be over- 
estimated, as it will not only prevent the adoption by the legis- 
lature of measures already tried and found tobe a failure in 
other countries ; but it is certain also to increase the vision and 


broaden the horizon of the English legal public, and by fa- 
miliarizing it with judicial conceptions and legal methods other 
than its own, to prepare the way for legislation on a wider and 
more catholic basis. This is also likely in the end to contribute 
materially to the general assimilation of the commercial and 
general laws of different jurisdictions under the British Empire, 
and even of other countries, and to a relaxation of that antiquat- 
ed rule which treats the law of even an adjoining country as a 
question of fact, to be proved like other facts, by the evi- 
dence of experts. In these circumstances, an explanation 
can hardly be required of me for the cosmopolitan char- 
acter of this work, in which the writings of Kessler, Breithaupt, 
and Binding ; of Carrara, Crivellari, and Giorgi ; and of Garraud, 
Blanche, and Adolphe and Helie are cited as freely as those of 
FitzJames Stephen, Russell, and Pollock ; of Hume, Alison, 
and Macdonald; and of Wharton, Bishop, and Clark : and the 
Codes, legislative projects and decisions of Germany, Italy, and 
France are referred to as frequently as those of India, the 
British Islands, and North America. 


_ 2. The principle of res judicata and other cognate doctrines 
having been treated in my last work with special reference 
to their application in civil proceedings, I decided to treat next 
of some subject with special reference to its application in 
eriminal law. The Irish decision in Reg. v. Hehir called my 
attention last year to the apparently hopeless tonflict of 
opinion in regard to the subject of consent, as disclosed in 
the leading articles on that subject in the Harward Law 
- Review. and Madras Law Journal, as well asin the leading 
decisions of fteg. ve Middleton, iteg. v. Ashwell, Reg. 
v. Flowers, gnd Reg. v. Clarence in England ; of fteg. v. Dee 
in Ireland; and of Wolfstein v. People, and Dutcher v. State 
in the United States. I was aware that the conflict was not 
restricted to the questions touched by those decisions, or even 
to the countries whose jurisprudence was derived from or based 
on the English law. I scon came to know that in regard to 
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criminal matters, it extended as well to the leading countries of . 
Europe, where jurists are still discussing the general effect of 
consent on crimes, and the inalienability of individual rights, of 
rights to one’s life and limb, and even to one’s person or 
property. Among the most successful accomplishments of the 
Indian Penal Code, is the treatment of the essential qualifications 
and the positive operation of consent—of consent as a legal 
phenomenon in the law of crimes, and as a ground for justifica- 
tion of criminal acts. Unlike it, the Penal Code of almost every 
country in Europe, toa great extent, ignores consent altogether ; 
and even the Codes which recognize it, do so only in a very 
few cases and only as a ground of the mitigation of punishment. 
The question even of the necessity of the absence of consent for 
any offence, is usually left to be determined by general consi- 
derations relating to the nature of that offence, and of the 
general principles bearing on consent. It occurred to me that 
some of this conflict was due to a misapprehension of the nature 
of consent and its usual incidents, and might be avoided or 
lessened by a proper consideration of the subject in all its 
bearings ; light being thus thrown on points not sufficiently 
developed or clear in one branch or system of law by what 
has been written or said about them in other branches or 
systems. The results of this consideration are embodied in 
this treatise, for which [ now claim the indulgence of the public. 


3. The Subject is at once important and comprehensive. 
Consent may be said to be the essenceof the obligation of all 
contracts, the destruction of the liability involved in all torts, 
and a justification or mitigation of the criminality of most 
crimes. Ifacts and intention are the base of a legal trans- 
action, consent is one of its chief modifying factors, giving it its 
particular coloring and tone. Consent can make a wrong right; 
and there is hardly a transaction which may not undergo some 
change in its legal character on account of its wide extending 
operation. The effects of this operation in the case of most trans- 
actions are of too uniforma character to require separate treat- 


-however, there is no statutory.law on the subject of consent — 
even in British India, except in regard to the causes of its dis» 
qualification, and to its effects as a justification; and it has 
naturally not been practicable to follow the order of any 
positive law. The treatment has, therefore, proceeded on natural 
lines, and in the orderly sequence in which the various queations 
connected with the subject arose for consideration. The entire 
subject has been divided into thirteen chapters. The first 
chapter, after referring briefly to the operation of consent 
in the law of contracts and torts, explains the general character 
of its operation in criminal law. The second chapter treats of 
the nature of consent as an operation of mind, and in relation 
to the fact of knowledge. The third chapter discusses at 
length the nature of coercion, mistake, and other objective and 
subjective disqualifications and vitiating causes of consent in 
the law of contracts, and the effect of those disqualifications and 
causes on the existence of consent, which in every branch of 
law is, however, independent of them. The fourth chapter 
treats of the expression of consent as express, and implied or 
constructive, and ofthe various cases in which it may or may not 
be implied from acts or circumstances which do not convey it 
directly. The fifth chapter explains the scope of consent and 
of the act consented to, discussing the difference between 
consent and will. The effect of consent forms the subject of 
the sixth ghapter, in which the subjective and objective incidenta 
of an effective consent are discussed. The seventh and eighth 
chapters, which read together, form, as it were,an extended 
commentary on 8. 90 of the Indian Penal Code, treat respectively 
of the objective and subjective causes that vitiate consent in 
criminal law ; the former, discussing the exact effect on consent 
of fear, misconception, and fraud ; and the latter, the grounds of 
incapacity for consent, including infancy, unsoundness of mind, 
and drunkenness. The ninth chapter deals with the absence 
of consent, and with the offences of which that absence is an 
essential constituent, and which cannot coexist with consent. 
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‘The tenth chapter is a sort of extended commentary on 8.8. 
87-89, 91 and 92 of the Indian Penal Code, and deals with 
consent as a justification of acts which otherwise would fall 
within the criminal law. The next succeeding chapter deals 
with consent as a ground. of mitigation of the criminality of 
acts or of their penalties. The twelfth chapter deals with the 
effect of consent on jurisdiction and rights ofprocedure, and the 
extent to which they may be waived. And the work concludes 
with the thirteenth chapter, in which mention is made of a few 
poiuts relating to the onus probandi and evidence of consent. 
5. Reference has already been made to the scantiness of 
the statutory lawon the subjest. Nor is the case-law bearing 
on the subject very heavy. Full advantage has, however, 
been taken of both these sources of information so far as 
they go, as well as of the unofficial literature on the subject. 
I am not aware of any English work dealing exclusively with 
the subject, which is dismissed even by writers like Dr. Whar- 
ton and Dr. Bishop in a few pages of their respective works on 
criminal Jaw. On the continent of Europe, [ have been able to 
get only two small treatises in Germany by Kessler and Breith- 
aupt respectively, and though they are buth essentially contro- 
versial, discussing only particular aspects of the subject, my best © 
acknowledgments are due tothem. The subject is referred to, 
however, at some length in almost every general work on crimi- 
nal law, and assistance has been taken from almost all such 
works, as well as from the leading commentaries on most of the 
Penal Codes of India, Europe and America; the learned com- 
mentaries of Olshausen, Ridorff and Rubo on the German Penal 
Code having, for instance, remained on my table, during the 
preparation of the work, even more constantly than the works 
of Mayne, Starling and Collett on the Indian Penal Code. 
The assistance taken by me has generally been acknowledged 
expressly and by name in the body of the work; but special 
reference may here be made also to the debates in the varicus 
Legislative assemblies which have enacted Criminal Codes, to 
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the reports of the English and the Indien Law Commissioners 
engaged at different times in the revision of the criminal law of 
Evgland and India, and to the excellent report with which 
Livingston presented his Draft Criminal Code for Louisiana. 


6. In treating of the subject, I have not contented myself 
with an enunciation of a bare statement of the law applicable, 
nor even with merely formulating hardand fast rules. The 
subject being, to a great extent, still in a controversial stage, it 
has been my constant endeavour to cite authorities for every 
leading proposition advanced, and to illustrate the same by 
quotations from decisions and text-books, using, so far as 
practicable, the ipsissima verba of the judges and the jurists. 
This has appeared to be specially desirable, as the foreign 
reports and publications from which assistance has been taken 
are almost entirely inaccessible in this country, 


7. One of the main objects of the work being the expla- 
nation of the present law of India relating to the subject of 
consent, it has been an object of constant endeavour to in- 
troduce references only to such aspects of foreign laws and 
decisions as are of a general character and may be of use in this 
country. And when for the sake of argument or for the eluci- 
dation of any point, the mention of other facts has ‘been found 
unavoidable, their real character has been invariably so clearly 
indicated as to avoid all chance of confusion to the Indian 
lawyer. Further, as the majority of the Indian readers cannot, 
generally be acquainted with the modern continental languages, 
I have, in case of citations from the German and the Italian, 
and in most cases even from the French authors, given an 
English translation in the notes. In regard to the decisions 
cited, the authoritative report alone has generally been 
“given in the body of the work; but reference has been 
made in the nominal index to other contemporaneous reports, 
and to the well-known series of the Revised Reports in 
England, and to the National Reporter Series, the Law 
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Reports Annotated Series, and the series which the public owe 
to Mr. Freeman and his associates in the United States. In 
most cases, the year in which the decisions were passed has 
also been given in that index. To further increase the 
usefulness of the work, a list of contents has been added, and 
the index of subjects made full by means of cross-references, 
and a proper classification of subheads. 


HUKM CHAND. 
Delhi, 20th June 1897. 
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CHAPTER I. 
OPRRATION oF Consent? In Criminal Law. 


Volents non sit injurta. 


This principle of Roman jurisprudence is of a very 
_ general application, and recognized in 
General operation Every system of law. The Roman Jurists 
of consent. k as 
new it in several aspects, and acted upon 
it in several ways. The Roman Law had several maxims 
virtually to that same effect (A). Ulpian laid down broadly— 
Nulla injurta est, qua tn volentem fiat. Indeed, what more 
natural than to presume that there is in fact no evil, or that 
if there is any, itis perfectly compensated, when there is 
aconsent, Bentham, approving of the rule embodied in the 
maxim, observes that itis founded upon two very simple 
propositions ; ove, that every person is the best judge of his 
own interest ; the other, that no man will consent to what 
he thinks hurtful to himself. 


As reverse of fraud, consent appears to make right every- 
thing that would otherwise bea wrong. It is even said con- 
sensus facit legem, and consensus tollit errorem. Bramwell, B., 
in his opinionin Reg. vy, Middelton’, observed : ‘‘ It 1s a good 
rule not to make that a crime which is the act or partly the 
act of the party complaining: Volenti non fit tnjurta:—As 
far as he is willing let it be no crime.” Dr. Bishop, in his 
work on (Criminal Procedure’, after observing that ‘in 
natural reason, one should not complain of a thing done with 
his consent,’ says that “the law, in all its departments, 
follows this principle.” 


2. Consent is the very basis of contract asa legal con- 
ee eee ception. Itis only anagreement of two or 
Doreen mat «more persons to do or not to do something 
sent on contracts. : 
that can forma contract; and from the 

rature of an agreement its most essential constituent is the 
consent of the parties. There can be no agreement, unless 
_ (A) Sciente et consentiente non fit iniuria, Nemo videtur fraudare cos, qui eciunt et 
consentunt. Bi quis rolentem retineat, non videtur dolo malo retinere Lege Fabia 
caretur, ut liber, qué hominem ingonuum, vel ibertinum invitum celaverit; . . . eine 


poena teneatur. 
1.30. 0, Res, 54, ( #7, 79 
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there is a meeting of at least two minds in one and the same 
intention, and different minds can be held to meet only when 
there is consent on the part of them all. An agreement may 
in fact be said to be merely another name for a a as- 
sented to by the person to whom it is made. Without con- 
sent there may be the shadow, but not the substance of the 
contract °*. 

Consent can also generally, without anything else, undoa 
contract, dissolving the obligation created, and discharging 
the liability imposed, by it. As itis the agreement of the 
parties which binds them, so may their agreement loosen the 
contractual tie. In British India, it is expressly enacted that 
if the parties to a contract agree to substitute a new contract 
for it, or to rescind or alter it, the original contract need not be 
performed *. Under the English Common Law, a bill of exchange 
or promissory note could always be discharged by the holder’s 
consent ®. Even now a delivery of it to the acceptor, ora 
waiver in writing, will be deemed a discharge*®. In the United 
States, the instrument has to be destroyed and surrendered for 
the purpose of discharging the debt’. In case of other contracts, 
they may be discharged by consent only when it amounts to a 
contract, and is therefore expressed under seal or accompanied 
by consideration. Mutual forbearance or discharge of obliga- 
tions is, however, a sufficient consideration. 


It is sometimes said that a simple contract may, before breach, 
be waived or discharged without a deed and without considera- 
tion. It is thus observed in Bullen and Leake’s Pleadings®, that 
‘¢Tt is competent to the parties to a contract, at any time before 
breach of it, by a new contract to add to, subtract from, or vary 
the terms of it, or altogether to waive and rescind,it’. The 
substituted contract forms a good defence to an action on those 
terms of the previous contract which have been altered by it, 
and may be so pleaded without any performance or satisfaction, 
which is required to constitute a good defence after breach” ”’. 
This is correct, however, only when the original contract is 
executory, as, in sucha case, the discharge of each party by the 
other from his liabilities under the contract is a sufficient 
consideration for the promise of the other to forego his rights. 
If a contract has been performed on one side, an agreement that 
it shall no longer be binding, without more, is void for want 


8 Spaide v. Barrett, 57 Ill. 269. ? Jaffray v. Davis, 124 N. Y., 164; 
* 8. 62, Act IX of 1872. State rv. Muttrie, 156 Mass., 19. 

® Foster ». Dawber, 6 Exch.,, 889. 8 II., 298. 

© 45 & 46 Vic., O. 61, 5. 62. ® Goss v. Lord Nugent,5 B. & Ad, 58, 


* Taylor v. Hilary, 1 0. o& B., 741, 
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of consideration." Both the rule and this exception were laid 
down in Foster v. Dawber, in which Parke, B., said: “It is 
competent for both parties to an executory contract, by mutual 
agreement, without any satisfaction, to discharge the obligation 
of that contract. But un executed contract cannot be discharged 
except by release under seal, or by performance of the obliga- 
tion, a8 by payment, where the obligation is to be performed 
by payment.” These restrictions are all based on the ground 
that the consent to revoke previous consent should, like the 
previous consent, be of a formal character, 


The rule of the Indian law quoted above has, as only 4 
‘‘ legislative expression of the common law,” been construed 
as restricted to the casés contemplated by Bullen and Leake” ; 
and to “ agreements which more or less affect the rights of both 
parties discharged by such agreenients,” as they necessarily 
imply “ consideration which is either the mutual renunciation 
of right or coupled with it the mutual undertaking of fresh 
obligations, or the renunciation of some right on the one side 
and the undertaking of some obligation on the other.” ¥ In 
regard to all other cases, s. 63 of the Indian Contract Act 
provides in direct antagonism to the law of England,™ that 
“every promisee may dispense with or remit, wholly or in 
part, the performance of the promise made to him, or may 
accept instead of it any satisfaction which he thinks fit.” 


3. Nor is the operation of consent restricted to contracts, 
leave and license being quite as ordinary 

Reelag ieee of con- 4 defence in actions on torts: Consent to 
a wrongful act takes away from the act 

all the tortious character it may have on aceount of any 
harm it ma¥ cause to the person giving the consent. Consent 
to suffer any harm takes away the tortious chafaeter of 
any act that may cause that harm to the person giving the 
consent: ‘And this efféct of consent in regard to the turning 
into right of every tort is not restricted to any particular class 
of torts, and appear's to be quite general. ‘Tlius; Mr. Jaggard, 
in his work on Torts,“ says: “‘ Harm suffeted by consent is 
not, in general, the basis of a civil action. Ifthe defendant is 
gailty of no wrong against the plaintiff, except a wrong invited 
and procured by the plaintiff for the purpose of making it the 


ae eee ae ; 
11 Saeger v. Runk, 148 Pa, St., 77 ; 18 Duvies v. Cuhdasami, 1. L. B., EIX 
Maness v, Henry, 96 Ala., 454. Mad., 808. 
2 Manohar ¢. Thakur Das, I. L. B., 1%¢@ Konkes o. Beer, 9 App. Cas., 6C6. 
XV Cal., 319, | ae or 
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foundation of an action, it would be most unjust that the pro- 
curer of the wrongful act should be permitted to profit by it.’’ 
“ Consent,” as observed by Mr. Cooley in his work on Torts,” 
‘tig generally a full and perfect shield when that is complained 
of as a civil injury which was consented to. A man cannot 
complain of a nuisance, the erection of which he concurred in 
or countenanced. ... . A man may not even complain of the 
adultery of his wife, which he, connived at or assented to.” 
Consent to an assault on a wife is a bar to 8 suit for 
damages by her and her husband.”® Consent to commit 
what would otherwise be a trespass carries with it an ex- 
emption from the necessary results of what was consented to. 
Where one expressly or impliedly invites or permits another to 
come upon his premises or to use his premises in a way other- 
wise wrongful, he cannot complain of that coming or using as 
a trespass.” Nor can there be wrongful imprisonment of a 
person without his detention against his will For, if he 
voluntarily place himself in a situation, where another may 
lawfully do that which has the effect of restraining liberty, 
especially if he refuses to depart when he may, he cannot 
complain that he is unlawfully imprisoned.’ Consent of the 
husband, whether to the specific act, or to the general immora- 
lity of the wife, is a bar to his recovery of damages for the 
same.” Soalso, if one person procure another to publish 
defamatory matter coucerning him, with a view to sue that 
other for the matter published, he cannot alterwards suc him in 
respect of the same.*° 


The contrary has sometimes Leen held chiefly on the ground 
that a consent whieh the law forbids cannot be accepted asa 
legal protection, Thus, in a very early case,” it Was held that 
if a person licensed another to beat him, the license would be 
void, as it would be against the law. In Boulter v. Clarke,” 
the action was for an assault, and the circumstance that the 
assault was in the-boxing, in which the p:rties had joined with 
their mutual consent, was held not to be a good plea; as the 


15 Pp, 187. 

16 Pillow r. Bushnell, 5 Barb., 

17 Sweetzer r. Boslin and M. BR. Co. 
66 Me., £83; Owena vr. Lewis, 46 
Ind., 498; Churchill r. Banman, 
104 Cal., 369; Searing v. Saratoga, 
85 Hun., 907. 

18 Moses r. Dubois, 1 Dudley (Saw), 

209; Spoor tv. Spooner 12 Mete., 
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29 Bonae +r. Steffens, 
Rchorn r. Berry, 63 Hun., 110; 
Cook @. Wood, 30 Ga., &91; San- 
born r. Nelson, 4 N. H., 501. 

$9 Howland . Manufaotaring Co,, 153 

Maes, 543. 
21 Mathew v. Ollerton, Comb., 218. 
22 Bull, N. P., 
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boxing was unlwful, and the consent of a party to it could not 
excuse the injury caused by the boxing, In Stout v. 
Wren™ it was held, “that a man shall not recover recom- 
pense for an injury ‘received by his own consent, provided 
the act from which he received the injury be lawful ; but when 
two fight by consent, and one is beaten, he may recover 
damages for the injury, because the fighting is illegal.” In 
‘Belly. Hansley,"” the Court held, “that one may recover 
in an action for an assault and battery, although he agreed to 
fight, for such agreement to break the peace being void the 
maxim, Volonti non fit injurta does not apply.” The same was 
held in Logan v. Austin,” and in Dole v. Hrskine™ In Shay 
v. Thompson,” the jury were instructed that, if the parties ‘* by 
common consent, Jn anger, fought together, and that the plaintiff 
was actually injured in said fioht by the defendant, the 
plaintiff is entitled to recover from the defendant the actual 
damages resulting from said injury’; and the Supreme 
Court held that the instruction was fully sustained by 
authorities. In 4dams v. IVayyoner,** it was held, on a 
review of anthorities, that it was no bar to an action for 
assault that the parties fought each other by mutual 
consent, 


In Barholt v. Wright,4* Minshall, J., in delivering the opt- 
nion of the Supreme Court of Ohio, said: “ As often as the 
question has been presented, it has been decided that a re- 
covery ny be had by a plaintiff for injuries inflicted by the 
defendant in a mutual combat where the plaintiff was the first 
assailant, and the injuries resulted from the use of excessive 
and unnecessary force by the defendant in repelling the assault. 
These app&rent xnomalies rest upon the importance which the 
law attaches to the public peace as well as to the life und 
person of the citizen. . . . [tis upon the same principle of 
public policy, that one who is the first assailant in a fight 
may recover of his antagonist for injuries inflicted by the 
latter, where he oversteps what is rersonably neecssary to his 
defence, and unnecessarily injures the plaintiff ; or that, with 
apparent want of consistency, permits each to bring an action 
in such case, tle assaulted party for the assault first 


289 1 Hawks, 420, $31 35 N. H., 503, 
22h 3 Jones, N. U., 131. 23 69 Wis., 610. 
336 J] Stow., 476. 2+ 33 Ind, 581. 
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committed upon him, and the assailant for the excess of force 
used beyond what was necessary for self-defence.™*’ In 
Willey v. Carpenter,** the Supreme Court of Vermont held 
that a license to a person to commit assault is no defence to 
an action for dumages for the assault, and said that “ the 
rule that consent will not justify an assault and battery is 
good law, atid conclusive to a sound public policy.” In 
MeCue v. Klein,** Willie, C. J., in delivering the opinion 
of the court, said thit the rule of law was clear that consent to 
an assault was no justification. Cooley, in his work on Torts,” 
says that ‘the rule of law is clear and unquestionable, that 
consent to an assiult is no justification.” It is said in Jag- 
gard on Torts,*’ that consent does not justify aseault. It has 
even been held that a person may maintain his civil suit for a 
battery, to which he consented andin which he puarti- 


cipated. 


Dr. Bishop, referring to “ decisions like these, proceeding 
an a misapprehension, and overlooking established law,” says 
that they should not be followed in future cases. They 
are clearly Wrong, as the ground on which they proceed is 
uatenable. ‘That yround pre-supposes that, in such cases, the 
law has forbidden the consent,?* while consent is never for- 
bidden in them ; but at the best, only the act constituting the 
tort is forbidden, and the ground, to have any sense, should 
be stated to be that consent to an act forbidden by law is 
inoperative, and can have no effect it excusing the act.” 
Thus in Miller v. Bayer Marshall, J., in delivering the 
opinion of the Supreme Court of Wisconsin observed, that 
“consent by one person to allow another to perferm an un- 
lawful act upon such person does not constittite a defence to 
an action to recover the actual damages which such person 
thereby received.’ In Willey v. Carpenter,*® the Supreme 
Yourt of Vermont observed that all such decisions proceeded 
‘on the principle, that the act assented to being unlawful at 
common law, the consent of the plaintiff is no bar to his action.” 
If this were true, however, vonsent would never have any effect, 
as, of course, there would be no use of it im regard to an act 


8th Dole. Erskine, 85 N. I1., 503. 
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which was, already and without it, lawful, It might as well be 
contended that the consont of a person could not transfer his 
rights or property to another, as such transfer would be 
in itself, and apart from consent, a wrongful act. This 
would, hawever, destroy the very basis of the Jaw of 
contracts, and therefore shows the absurdity of the ground 
even as it might be urged, 


To minimize the absurdity, a further distinction is made, It 
is said, that “the law does not recognize consent to conduct un- 
lawful, or forbidden by positive law, or for doing that to which 
a penalty is attached ; but where the wrong complained of is 
not forbidden by law, though it may be-by morals, such as the 
seduction or debauch of a man’s wife or daughter, slander, 
libel or trespass on his real estate or to his personal pro- 
perty, agreement, consent or license, is a govd defence.” 


Thus in Adams v. Waggoner,™ Pettit, C. J., in delivering 
the opinion of the Court, said: “ We think the deduction and 
conclusion to which we haye come are fully warranted by the 
law and by the reason thereof, which is, that an agreement, 
leave, ar license to do an act which in itself is unlawful,. 
forbidden by positive law, and for thedoing of which a 
penalty is attached and denounced, whether a felony or a 
misdemeanor, is no defence to an action for damages by a 
party who has been injured by the doing of such act, though 

e made the agreement, gave the license, leave and consent ; 
but when the wrong complained of is not forbidden by law, 
though jt may be by morals, such as the seduction or debauch- 
ing a man’s wife or daughter, slander, libel, or trespass on 
his real egtate or to his personal property, agreement, consent 
or license, is a good defence.” 


Mr. Jaggard himself, however, does not consider this distinc- 
tion tenable, observing that ‘ seduction 1s as much forbidden 
by positive law as is assault.” He suggests, what is no 
doubt true, that ‘‘the true distinction is that a man cannot. 
consent to do anything which is a breach of public duty.” 
And the contrary principle that a person consenting to an 
injury cannot profit by that injury and recover in an action 
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for it has recently been recognized, in a most general form, 
by the Court of Appeals of Kentucky in Goldnamer v. 
O’Brien, * in which it has been held that a woman consenting 
to abortion cannot sue for it; the court not being ‘able 
to understand how, in a civil suit, in which the party consent- 
ing alone is interested, compensation can be allowed by the 


law.” 


The principle is not settled, however, and the Supreme 
Court of Wisconsin has, however, still more recently held 
that the consent of a woman to the performance of an abortion 
upon her is not a defence to an action for actual damages 
thereby sustained by her.*!* 


4. Tt has been said that ‘“ consent alone is not enough to 
_ justify what is on the face of it bodily 
Sus person, if harm,” that “wilful hurt is not excused 
consented to, cannot be er . c's 
fait y consent or assent if it has no reason- 
able object.’ This is sometimes at- 
tempted to be justified on the ground of the inalicnability of a 
person’s right to the safety and preservation of his body, but 
consent does not involve the question of the alienation of any 
rights. The doctrine of inalienability has been maintained by 
some eminent jurists. But there do not appear to be any 
sufficient grounds for belief in the existence of any such in- 
alienability, for believing that a person canallege and recover 
for an injury to any right of his, notwithstanding that 
the act causing the injury was done at his desire and 
request, or with his approval and permission. LJesides, 
under every system of law, a person is competent;to inflict 
any injury on himself and his body he may lke. And 
it is a general principle that a person can consent to any 
act which he can do himself without offending the law. 
Pollock himself, in his draft of the Indian Civil Wrongs Act, ® 
proposed to enact, in general language, that a person is not 
wronged who suffers accidental harm or loss, through a risk 
naturally incident to the doing by any other person, of a thing 
to the doing of which the first-mentioned person has con- 


33 8 W. Roep.., 831. 8# Poll. Torts, 144 (2nd Ed.) 
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sented, or any harm or loss in consequence of any act done 
in good faith and with his free consent. | 


To what extent consent may completely justify or excuse 
bodily harm or wilful hurt will be explained later on; but. 
there appears to be no sufficient authority against the pro- 

sition that the person, to whom such harm or hurt is caused, 
is not able to recover in an action for that harm or hurt if he 
had consented to suffer the same. 


5. Consent is.thus acomplete defence to a tort. But an act 

Consent of an in. Causing harm to a person is a tort only in 
dividual does not regard to that harm. A consent to one act, 
affect acts prejudicial or to suffer one harm or sort of harm from 
torpablie: one person will not affect the tortious char- 
acter of any other act, or of any other harm, or sort of harm 
from any other person, nor as against any person except him who 
gavetheconsent. Consent will thus not take away the wrong- 
ful character of any act so fur as it may be wrongful inde- 
pendently of the harm to the person who gave his consent to 
that act. M. Garraud, in his work on the Theory and Practice 
of French Penal Law, says: La fuculté de consentir une 
renonciation valable a un droit personnel trouve, en effet, une 
double limite et dans le droit d’autrui et dans lintérét public. 
Ill n'est pas possible de renoncer dun droit lorsque, par cette 
renonciation, le droit d’ autrui se trouve lésé ; arnsi, le pere ne 
peut renoncer a l'un des attributs de sa puzssance paternelle, par 
exemple au droit de fuire élever son fils de telle maniére et dans 
telle religion, parce que, au drow personnel, correspond alors 
un devoir vis-a-vis d’auirui, et la renonciation a ce droit 
seratt, en méme temps, la violation du devoir. Ili n'est pas non 
plus permis de renoncer a des droits au mainiten desquels 
Vordre public est intéressé : “jus publicum privatorum volontate 
mutars nequit.” De ces considérations, il faut donc conclure qu'un 
individu ne peut pas accorder dun autre tndrvidu le dros de violer, 
en sa personne, les lots qui intéressent, sott d'autres individus 
sort l’ordre public et les bonnes meurs. In one sense, indeed, 
there is no act which causes harm only to one person. 
Soe intermingled are the affairs of men, that a person 
can seldowt suffer harm without involving some harm to 
a number of other persons. Almost every injury to one’s 
person or property may affect his means of providing for 
the maintenance of his relations, of payment to his credi- 
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tors, of affording relief to the poor and distressed, and even 
‘of discharging his liability as a tax-payer to the State. These 
means, however, are interests of too remote a character 
to be recoginzed by law, and the harm resulting from a 
diminution of them is considered too remote to affect the 
legal character of the act itself. These interests of the 
relations and the creditors of an individual, of the poor 
and distressed, and of the State are, at best, what are known 
in German Law as neben interessen. If law cared for 
these interests, it would protect them even against the indi- 
vidual himself. In case of property, wenigstens die muthwillige 
vergeudende Sachbeschidigung zu thren Gunsten  verboten 
haben.“ Yet, in most systems of law, mischief consists in 
the causing of harm to another person’s property. In British 
India, the causing of harm to one’s own property may also 
constitute that offence, but only when it is intended or known 
to be likely to cause ‘*‘ wrongful loss or damage to the public 
or to any person,” that is, to any other person. And ca using 
harm to one’s own person is not an offence anywhere, not even 
when the harm amounts to a loss of limb or the severest bodily 
injury, except when it is caused for some ulterior purpose 
directly prejudicial to the State... Nor is further cognizance of 
these subsidiary interests of others essential, as, in most cases, 
the notion of self-interest and self-advantage will be strong 
enough to prevent acts that are likely to cause harm to them. 


A tort may, however, sometimes cause even such harm tothe 
society as the law takes cognizance of, and, viewed as a cause 
of that harm, it will be treated not as a tort, but as a crime, 
though as distinguished from a crime essentially against 
society, it may be designated a private crime. : 

Harm to the society being the essence of all crimes, it is the 
consent of the society alone that can excuse them or affect 
their criminal character. The legislature, as representing the 
will of the society in the interests of the society, often declares 
criminal acts free from their criminality. Itis on this ground 
that the general and in fact even special exceptions in regard to 
the criminal liability ofacts are based. These exceptions, in most 
countries, declare that the consent of the person directly injured 
will excuse the commission of certain crimes, which mainly 
affect only that person. To the general exceptions, thus con- 
tained in the Indian Penal Code, reference will be made later 


3 Subsidiary interests, 
_ (0) At least the wanton wasting injury to property would be forbidden for their 
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on, but, apart from them, it is clear that no individual can, by 
consenting to any criminal act causing harm to the society, 
alter the criminal character of that act. 


Any po dag Benen in such a way as to bean offence 
against the body politic can be prosecuted in defiance of the 
consent of the party immediately injured®. Dr. Wharton speaks 
of it as the better opinion, that “‘so far as concerns the State, no 
private individual can, by consenting that a crime shall be com- 
mitted on him, estop the State from prosecuting.” 


This principle is recognized in every system of jurisprudence. 
Among the Romans it found expression in several maxims. 
Jus publicum privatorum pactis mutart non potest. Priva- 
torum conventio surt publico non derogat. Pacta, que contra 
leges constitutionesque, vel contra bonas mores fiunt, nullam vim 
habere, indubitati iuris est. Liber homo suo nomine utilem 
Aquelliae habet actionem : directam enim no habet, quoniam do- 
minus membrorum suorum nemo videtur. 


The Mahomedan Law not having had at its first conception a 
distinct notion of the body politic, and being essentially an 
exclusive religious system, grouped all rights of the society 
with those which men owe to the deity, under the head of 
rights of God (Huguq Allah) as contrasted with the rights of 
individuals (Huqug-ul-Ibad). And offences against the rights 
of God are punishable altogether apart from the consent 
of the person directly affected by them, which takes away the 
tortious character only of offences against the rights of indivi- 
duals. 


6. Congent would thus appear to have no field for its right- 
ing operation in the criminal law, except 
under direct legislation. This is indeed the 
case even in regard to private crimes, where 

the harm is such or so considerable as to actually affect the ap- 
preciable interests of the society, as, for instance, if the harm 
consists in the loss of a person’s life or limb. The consent of 
the person to whom such harm is caused cannot naturally affect 
the criminal character of the act causing that harm. Generally, 
however, the harm to the society is only an indirect: result of 
the harm to the individual, and can have no existence without 
it ; and a harm consented to by an individual is no harm, as 
explained above, to that individual. In some cases the harm 
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to the society consists merely of the general alarm to the 
public resulting from the harm caused to the individual, and 
there can be no alarm from an act done to a person with his 
own consent. 


On these grounds, consent has, as a fact, considerable opera- 
tion in criminal law, and often negatives the existence of a 
crime. Among Germans, it is an ordinary maxim that die 
Einwilligung des Verletsten schliesst die Strafbarkeit der Hand- 
lung aus®. Inthe English Law, as observed by Dr. Wharton ®™, 
consent by an owner to the taking of goods is a defence to a 
prosecution for larceny ; consent to the entrance into a house:is 
a defence to a prosecution for burglary ; consent to an assault, 
not connected with a breach of public order, is a defence to a 
prosecution for assault ; consent to an intended rape bars a 
prosecution for rape ; consent to an intended robbery bars a 
prosecution for robbery. The same principle was recognized 
even among the Romans. Sed et st credat altquis invito domino 
se rem commodatam contrectare, domino autem volente id fiat 
dicitur furtum non fieri. Vi factum vidert Quintus Mucius 
scripsit, siquis contra, quam prohiberetur, fecertt. 


7. The effect of consent in criminal law is thus quite dis- 

tinct from that in the law of contracts. 

The exact charac- There its effect is positive, and it leads 
ter of this operation 3. ° } ous 

ateonsaat. directly to thecreation, transfer, or extinction 

of rights. In the criminal law, its effect is 


a purely negative one, and it does not affect any rights. 


Die Einwilligung besteht nicht in der Constituirung eines Rechts 
fiir den Anderen zur Vornahme der fraglichen Handlung™, 
Das Wesen der Einwilligung besteht nicht in der Uebertragung 
des in Frage kommenden Rechts des Einwilligenden auf den 
Anderen™, Die Einwilligung ist keine Dereliction des fraglichen 
Rechis™"?, Die Hinwilligung ist kein Verzicht auf ein Recht®™, 


Consent is at the most‘a relinquishment of one’s interest in the 
doing ofanact. Thus Kessler says: “ Wenn ich mit bewusstem 


(ec) The consent of the injared person excludes the penality of the act. 
(d) The consent does not consist in the constitution for another of a right to the 
undertaking of the act in question. 
(c) The existence of consent does not consist in the transfer of the right in question 
of the consenting person to another. 
The consent is no dereliction of the right in question. 
) The consent is no renunciation of a right. 


86 J Whar. Cr. L., 159. 88 Kess, Kinw., 19, 
87 Kess. Kinw., 20. 89 Kess, Hinw., Zi. 
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Willen eine dem Gute gefahrliche Handiung gestatte, so beiceist 
dies dass e8 insowett kein Gut mehr fitr mich tst . oder, was 
dasselbe sagt, dass ich kein Jnteresse mehr daran have, dass 
diese Handlung unterbleibe.8™ 


[t does not lead to any direct “rechtliche Polgen, na- 
mentlich keine Verdnderung in den. bestehenden lechtsverhalt- 
nissen, aber sie schlesst,. wenn dte landlung, auf welche sie 
gerichtet war, geschehen tst, das Hinschreiten der staatlichen 
Strafyewalt aus, welches ohne sie den Hardeluden getroffen 
haben wirde.@® Durch die EHiniilliguny ist die Hundlung 
nicht su etner berechtigten, sondern nur zu einer rechtlich tndif- 
ferenten geworden, ** 


Consent does not even atithorize or empower the doing of an 
act. In this it differs from the Voldmacht of the German Law, 
which is the basis of the entire law of agency, and to which 
it is so far similar that wie die Vollmacht dem Bevollmidchtigten 
die Moglichkett giebt, etwas mit civilrechtlichen Fulgen au thuny 
wasohnedem nur der Vollmachigeber selbst mit diesen Folgen thun 
honnte; so giebt die Hinwilligung,—sowelt sie iiberhaupt etwas 
wirkt—dem LEmpfanger die AMldglichkeit, etwas ohne strafe 
rechtliche Folgen zu thun, ras sonst nur der Linwilligende ohne 
diese Folgen thun kénnte 

In distinguishing the two, Kessler says **: Wahrend die 
Vollmacht dazu bestimmt ist, der rechtsgeschdftluhen Handlung 
eines Anderen die volle rechtliche Erheblichkeit zu verleihen ; 
ist es der Zweck der Hinwilligung, der rechtswidrigen Handlung 
thre Bezishung zum Rechte zu nehmen, sie also zur rechtlich 
unerheblichen zu machen, Die Vollmacht bzwzgé sich mitten 








(hk) When < with a conscious will permit an act dangerous to a good (é. ¢., to an 
object of any interest of mine), so does it ehow that it is, 8» far, no more good for me, 
or which is the same, that I have no more an interest in that act remaining undone. 


(i) Legal consequences, namely, no change in the existing legal relations, but it 
excludes, when the act to which it had reference, has happened, the interference of the 
roe pores of the State, whioh without it would have befal'en the person doing 
the act. 


(j) On account of consent an act does not become a right one, but only one legally 
indifferent. ; 

(k) As the full authority gives to the person empowered the possibility (power) 
of doing perchance with civil rights, what without it on'y the person giving the 
authority could himself do with those consequences, so the consont gives—as far as it is at 
a'l sperative—the receiver (of the consent) the possibility (power) of doing perchanoe 
without penal consequcnoss, whet otherwise ouly the person consenting could do without 
those consequences, 


*l Kess, Hiaw., 61. #5 Kexs, Einw., 26. 
*2 Kess, Kinw., 101, *s Kess, Hinw., 26, 
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tm Rechtsyeliete ; die Einwilligung nur auf dess:n Grenze, wele 
im Einzelfalle zu bestimmen, die vom Recht? ihr zugewiesenz 
Aufgabe ist. Die Vollmacht tragt daher das characteristische 
Geprige aller rechtsgeschaftltchen Institute, dis LErganzung des 
wirklich vorhandenen Privatwillens durch den vom Rechte pra- 
sumirten; bet der Linicillgung kommt nur der effectiv 
weislichs Hinzelwille in Betracht. Die Vollmacht gilt _ 
nach dem prasumtiven Willen des Volimachigshers als fortbeste- 
hend, bis eine von vornierein thr mitgzgebene Beschrankung 
oder ein ausdricklicher Widerruf ihr ein Ende macht. Das 
Gegentheil iiirde mit ihrem Zwecke und mit dem allyemeinin 
Verkehrsinteresse unuzveinbar sein. Die Einwilligung dient nicht 
emem solchen Interesse dev E'rleichterung des Rechtsverkehrs™. 
8. The absence of consent is, however, the very gist of most 
private crimes. On comprend, en effet, que 
Absence of conseut, Spee : Bg 4 
certaines infractions supposent, pour ére 
the essence of most | “scatbl ] . Ie tre 0 
private crimes, punissables, que le faita eu lieu contre la 
rolonté de la personne qui en est victime ; 
quil n’y ait pas vol, par exemple, si le propridtaire de l'objet 
soustratt a consents son enlévement; qu'tl n'y ait pas viol ot 
attentat violent & la pudeur, 83 la victime ne s'est pas 
epposée & Vaccomplissement de Tacte ineriming: or, Uinculpeé, 
en démontrant, dans ces divers cas, gwila agi dw gré de la 
riclime, tnvogue moins un fait justificatif que Uabsence d'ur 
des éléments constitutifs du vol, du viol ow de l’attentat 
violent @ la pudeur.“* Wrongful restraint snd confine- 
ment, using criminal force, criminal mtmndation, crimiaal 
breach of trast, and assault involve the notion of the absenee 
of consent, and cannot exist where they are consented 
to. Wrongful restraint and confinement of a person in- 
volve, as their essential constituents, a desire On the part 
of that person to go from the place where he is, and 
cannot possibly exist if he consents to stay there. Simi- 
(2) While the giving of fal! power is intended to give full legal importance to an 
act of another of the character of a legal transaction, it is the object of consent to 
remove from an illegs) nct its cbaracter of illegality befoxe law. The fatl power operates 
in the midst of legal territory ; the consent only on te boundary, tu decide whieh is, in 
individual cases, = task gned toit by law. The full power bears, therefore, the 
same characteristic image (impression) as all the imstitutions of law, which make 
transactions legal, 2. ¢., it cempletes (or gives legal importance) to the actually present 
private will by making it a legally p-esumed one. In the ease of consent, only tlic 
effectively demonstrable individea) will is taken into opnsideration. In keeping with the 
presumptive will of the person giving the fall power, this fa power therefore holds 
good, till #t terminates in keeping with a limit given to it from the very beginning, or by 


aN express revocation. The contrary would be irreconcilable with its very pusypore as 
ns with the interest of general dealings. 


46 | Gar. Dr. Pen., 394. 
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larly, nothing said or done to a person with his consent 
can constitute a threat; nor the use or disposal by any 
one of property entrusted to him, with the consent of the 
person who so entrusted it, can be a breach of trust. So also, 
the force used to a person will not be criminal, when it is used 
against him with his consent. Similarly, an assault implies 
force or an indication of the intention to use force on one side, 
and a repulsion or repugnance, or at least a want of consent 
on the other; and there can be no fear, annoyance, or injury, 
or apprehension of the use of force, where there is consent. . 


In English Law, the word assault is used in a more general 
sense, but even there it is quite settled that “an assault excludes 
consent,” “ and *‘there can be in law no assault unless it be 
against consent.’ “ An assault on a consenting party appears 
to be a legal absurdity, and on a consenting female, old or young, 
it has been said to be ‘‘a contradiction in terms—a legal impos- 
sibility.” In Meredith’s case”, Lord Abinger said, that to 
constitute the offence of assault, “ you must show an assault 
which could not be justified, if an action were brought for it, 
and leave and license is pleaded.” So also Kelly, C. B., in deli- 
vering the judgment of the court in Reg. v. Wollaston", 
said: ‘‘ If any thingisdone by one being upon the person of 
another, to make the act an assault, it must be done, 
without the consent and against the will of the person upon 
whom it is done.” And in Reg. v. Lock™, Brett, J., said : 
“T agree that to constitute an assault an act must be against 
the consent of the person to whom it is done.” 


_ Similarly, for theft, it is absolutely necessary that the 
taking of the property is without the consent of the owner of 
the propert), invito domino. An act of spoliation of property 
cannot be considered a crime, where the owner of the pro- 
perty is a participant in the transaction and consents to it. 


This is recognized in almost every system of jurispru- 
dence. Inthe Roman Law, Furtum was the Contractatio rei 
aliene fraudulenta, cum animo furandi invito tllo domino cujus 
res illa fuerit. In the English law, larceny as defined in 
Rr st’s Pleas of the Crown, is ‘‘the wrongful or fraudulent 
taking and carrying away by any person of the mere personal 





47 Reg. v. Woodhouse, 12 Cox. 0. C., ¢® Smith v. State, 18 Ohio, 460. 
448 ; per Lush. J. 6O Russ. and R., 46. 

@8 Martin’s Case, 2 Moody, C. O., 183; 52 13 Cox 0.'°0., 18: 
per Patteson, J, ** 3 0. CG. Res, 13. 
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goods of another, from any ‘place, with a felonious intent to 
convert them to his (the taker’s) own use, and make them 
his own property, without the consent of the owner.” And 
this is the definition that has been approved most by judges ™ 
and text-writers™. On general principles also, in every act 
of larceny there must be a taking or severance of the goods 
from the possession of the owner. This implies the consent of 
the owner to be wanting, and necessarily involves a trespuss. 
If there be no trespass in taking, there can be no felony in 
carrying them away. The Italinn Penal Code™ defines theft 
as “the possessing oneself of the movable thing of ano- 
ther person for to draw profit from it, removing it from the 
place where it may be, without the consent (senza 2 consenso) 
of him to whom it pertains.” The French, the Belgic, and the 
German Penal Codes together with some others do not ex- 
pressly refer to the absence of consent, but that absence is 
there also recognized on general principles as involved in the 
definition of, and essential to, the offence. 


9. Most of the definitions of private offences in the Indian 
Absence of consent 028! Code expressly provide for the ab- 
expressly made essen- ence of consent. Thus conveying a per- 
tial for some offences son from British India cannot be kidnap- 
in the Indian Penal ping, unless the person is conveyed without 
ae his consent”. Taking or enticing 
; young 
people from a person’s guardianship cannot be kidnapping, 
utiless the taking or enticement is without that person’s con- 
sent ®. Sexual intercourse with a woman is rape only when 
it is had without her consent *. Moving a property out of 
a person’s possession cannot be theft, unless the property is 
moved without that person’s consent ™. Having sexual inter- 
course with a person’s wife can be adultery only when the 
intercourse is had without that person’s consent or cone 
nivance “. : ; 


10. ven in cases in which the absence of consent is not an 
essential constituent of an offence, consent of 
Pitersiaienier re the person, to whom the harm is caused to 
rained apke: suffer that harm, is often a ground for 
entire non-liability in respect of the act 

causing that harm—a justification for the causing of that 


54 State v. South, 4 Dutch., 28. 88 7. P. ©., & 361, 
88 Arch., 877. be ee Os a. ae 
= o Wes 8. e 
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harm. In such cases the act causing that harm is not treated 
as criminal ; and consent forms a fait justificati/, or at least, a 
cause de non-culpabilite, and in the language of the Indian 
Penal Code, a general exception, providing a complete immunity 
for the act from the sanction. provided for acts of that class by 
the law of crimes. The most usual cases of general exemption 
from criminal liability on the ground of consent are provided for 
in ss. 87-89 and 92 of the Indian Penal Code. 


Even when it does not operate as a general exemption, it 
may be a ground for partial non-liability, corresponding to the 
French excuse. In such a case, it only diminishes the criminal- 
ity of the act, and renders it liable toapunishment: less than 
that fixed by law for acts of that class. This may be taken to 
be the case in regard to every offence, which, when committed 
with the consent of the person affected, does not require to 
be punished with the same severity as if it were committed 
against his will. Several instances of this statutory partial 
diminution of criminality are expressly enacted in the Indian 
Penal Code. Thus the fifth exception of s. 300 provides that 
‘culpable homicide is not murder when the person whose death 
is caused, being above the age of eighteen years, suffers death 
or takes the risk of death with his own consent.” 


Similarly, sometimes: an act is an offence irrespective of the 
consent of the person affected by that act, and in such cases the 
act is deemed to be a higher offence liable to greater punishment,. 
when it is committed without the consent of that person. Thus 
an act causing the death of a woman, and intended only to cause 
her miscarriage is rendered by s. 814 of the Code a much 

raver offence when done without her consent. In most cases, 
iowever, the offence as mitigated by the consent of the injured 
person, has not got a special designation, and is thus not 
expressly recognized by positive law. Consent, in such:a case, 
—— only as a circonstance attenuante, but its mitigatin 
effect is not less real. on that account, and cannot be ignor 
in the administration of criminal justice. 
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CHAPTER II. 


NATURE oF CONSENT. 


11. Ina general sense, consent is the quo animo of the 
“Consent is an ope- act ; to consent is an operation of the mind 
ration of mind. implying positive mental action; and “ con- 
senting is to be willing, as a condition of the mind” ?. This has 
been laid down repeatedly by jurists and judges. In Reg. v. 
Middleton*, Brett, J., observed that “consent or non-consent 
is an action of the mind ; it consists exclusively of the inten- 
tion of the mind.” Consent has been defined as the concur- 
rence of wills *, as the vo/untas multorum or plurium ad quos 
res pertinet. To consent, c’est vouloir ce qu'un autre veut et 
nous propose de vouloir egalement; and consentment, it has 
been said, consists in the conformity d’une volonté avee une 
autre volonté. 


In the German law, the corresponding expression Einvil- 
ligung has in its general sense, been defined by Kessler 
in his work on that subject* as die Erkidrung der Ueberein 
stimmung meines Willens mit dem Willens-acte eines Anderen, 
and for the special purpose of the Criminal Law as die 
erklarte Ueberein-stimmung des Willens einer Person mit der, 
abgesehen von dieser Erkldrung, sum Schutze eines Interesses 
des Erkldrenden bei Strafe verbotenen Handlung eines Ander- 
en 50), 7 

It must be kept distinct as much from mere absence of dis- 
sent as from a wish or instigation. The absence of dissent or 
even mere submission is not consent. Submission, far from 
being consenf, is totally different from it, for there may be 
submission without consent, and even while the feelings are 
repugnant to the act done and submitted to®. As observed in 
Reg. v. Day", ‘every consent involves a submission, but it by 
no means follows that a submission involves consent.” 


(a) The declaration of the agreement of my will with the voluntary act of another. 
(3) The declared agreement of the will of one person with the act of another which, 
pal m that declaration, is prohibited under pain of punishment, for she protection 
an interest of the person making the declaration. 


Whittaker v. Sate, 50 Wis., 618. 6 P. 99. 
3 6. 0, Res., 62. 6 Ti pi v. Wollaston, 13 Coz. 0G. 0., 180; 
Black’s Dict. Ridout ¢. State, 6 Tex. Ot, Ap., 349, 
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So at the importunity of another person one may often con- 
sent to an act which he really dislikes, and even does his best to 
thwart or prevent. To take the case of a surgical operation 
for extracting stone which is for a man’s benefit, a nervous 
patient will often, on the first smart of the surgeon’s knife, 
like to escape it altogether, even at the risk of death, and would 
escape but for the chloroform administered to him, and still 
he is said to consent to the operation. As to the instigation, 
Kessler says®: Die Hinwilligung ist keine Anstiftung des 
Anderen zu der schiidigenden Handlung ®. 


12. Reference is made in some cases to physical consent, 
as distinguished from consent. Really, of course, the consent 
Nature of physical of the intellect is the only consent known 
Panay to the law.’ As Lawson, J., observed in 
his judgment in Reg. v. Dee”, “ there can be 
no such thing as material consent. in the case of a rational being, 
it must be mental consent or nothing.” No practical harm can, 
however, result from this use of the term, so long as its exact sig- 
nification is understood. What is really contemplated in such 
cases is the plysical expression of consent, because like every 
other state of mind, it can be expressed only physically. 

The term physical consent is, however, not used always to 
indicate this physical mode of the expression of consent, but 
often the absence of those legal qualifications of consent, without 
Which it is generally deemed to have no legal operation or effect, 
and without which it is sometimes said not to exist at all, at least 
for the purpose of the law with reference to which its existence 
may at the time be in question. It is often even maintained that 
a consent, which is not operative in any branch of the law, is, so 
far as that Sranch is concerned, no consent at all; and acting 
on this principle, consent is in some branches of law defined 
suas to include all those imeidents of it, without which it will 
not have operation in that branch, as if they were its very 
essentials. Thus, m Story’s Equity Jurisprudence, consent is 
defined as ‘‘ an act of reason, accompanied with deliberation, the 
mind weighing as in a balance the good or evil on each side ”’.” 

The proposition can, however, be correct only as an 
elliptical expression, and may cause no harm so long as its 














(c) The consent is no instigation of another to the act causing the injury. 


8 Kess. Kinw., 23. 8, 222. 
® Reg. v. Dee, 15 Cox C.0., 594, per 
Palles, O.B, 
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elliptical character is borne in mind. It has practically, how- 
ever, led to considerable difficulties by encouraging a confusion 
between the absolute essentials of consent, and such qualifica- 
tions thereof as are of importance only for particular branches 
of law. 


Besides, merely to say, in any case, that a consent is no 
consent at all, tends to avoid or throw into back-ground, in all 
cases of that sort, the real question of the adequacy of every 
alleged vitiating cause of consent, to divert attention and contro- 
versy from the question of any circumstance being or not being 
sufficient to render consent inoperative in any case. Negative 
the existence in any case of consent, and, so far as consent is 
concerned, there will be no distinction in that case, between 
circumstances which are the essential constituents of consent, 
and those the absence of which only prevents consent from 
re ceiving a certain effect which law assigns only to a consent in 
acertain branch of law or with certain qualifications. 


13. Consent is sometimes spoken of as apparent. This is 
generally the case, when its declaration 
Consent not to be does not constitute real concurrence of wills. 
confused with estop- TY teal Giaee in each4 ee : 
pel. The practical effect in such a case, however, 
is the same, as if there were real consent. In 
contracts, for example, the law often deems that there is an 
agreement when really there is none. A party consenting to 
an act proposed to be done by another is entitled to under- 
stand what is ordinarily conveyed by the mention of that act 
among that class of people and in similar circumstances, 
even if that other person should have meant something 
else by that act, so long as he did not indicate that 
he meant something else. It is thus a general rule, that a 
party can claim to have a contract interpreted in the sense in 
which he believed it, at the time of making the contract, to be 
understood by the other party. This is, however, not so much 
on account of anything in the nature of consent, as on the prin- 
ciple of estoppel. Consent has thus been said to be analogous 
to estoppel or a species of it ", and the same principle will, to 
some extent, apply to other branches of law also. 


As observed by Blackburn, J., in Smith v. Hughes ™, “ if, 
whatever a man’s real intention may be, he so conducts himself 
that a reasonable man would believe that he was assenting to 


11 1 Bish, Cr, Pr., 70. 13 6 Q. B., 607, 
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the terms proposed by the other party, and that other party 
upon that belief enters into the contract with him, the man 
thus conducting himself would be equally bound as if he had 
intended to agree to the other party’s terms.” Similarly, in 
Reg. v. Hehir *, Palles, C.B., said: ‘I apprehend that 
according to our law, as one’s mental act, such as consent 
or intention, can be known to another only by his external 
act, it follows that where the actually existing intention, by 
mistake, differs from the intention expressed by the external 
act which signifies it, the expressed intention must, in rela- 
tion to the act of another, honestly induced by such express- 
ed intention, be deemed to be the real intention. This matter 
may be tested by cases of written contracts, in which the only 
intention which the law recognises is that expressed in the 
writing, In such a case, if there be « material mistake as 
to the subject-matter of the contract, the law does not say 
that, by reason of that mistake, the signing of that contract 
is reduced from an intelligent act to something from which 
intelligence and consciousness are absent, or that that act of 
signing did not carry legal consequences because the party 
signing, did not, in a sense, know the exact thing he was 
doing, and did not intend to do that very thing. In such 
a case the remedy, if any, would be in equity on the ground 
of mistake.” 


14, Consent, however, is never any thing other than an 
intellectual operation or condition of the 
No consent to an mind, Besides concurrence of wills, its 
act without know- : ; ; Ns 
ledge thereof. chief essential constituent is a consciousness 
or knowledge of the act consented to. It is 
clear that there can be no consent to an act without knowledge 
thereof. In the nature of things what is not known cannot be 
consented to. 


In Reg. v. Lock”, the charge was of an indecent assault ona 
— of eight years of age, and the jury was instructed that 
‘‘ knowledge of what is to be done, or of the nature of the act 
that is being done, is essential to a consent to the act.’’ The 
case was reserved, however, and Kelly, C.B., said: ‘‘ Where a 
child submits to an act of this kind in ignorance, the offence 
is similar to that perpetrated by a man who has connection 
with a woman while asleep. If that were not an assault, our 
law would be very defective.” Quain, J., said that “ the find- 
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ing of thejury that the boys did not know the nature of the acts 
done, clearly shows that they did not consent to the acts done.” 


Similarly, in Sukaroo v. The Empress ™, the evidence showed 
that a person consented, with great reluctance, to a surgical 
operation being performed upon him, and that the only informa- 
tion communicated to him was that if he submittedto it he 
would be cured ; and a Division Bench of the Calcutta High 
Court held that a person could hardly be said to accept a risk 
of which he was not aware, and that section 88 of the Indian 
Penal Code could not apply, unless it were shown that the 
patient did accept the risk, and that he was aware of it. 


So far is the principle carried, that it is held to be no 
defence that the force applicd wasa part of the form of initiation 
of a voluntary society, which the party assaulted had agreed 
to join, if he did not know beforehand that that was part of 
the ceremony *. 


But the knowledge of an act, though essential to the con- 
sent to it, is not identical with consent, and must always be 
kept distinct from it. ‘The maxim is, Volenti non jit injuria, not 
scienti. Knowledge is not consent. If one know of a danger 
or of a wrong, and then willingly consent to it, he can not be 
heard to claim damages consequent upon this conduct; but 
if he had merely knowledge without either appreciation of 
risk, or opportunity to exercise an option, the maxim cannot 
be applied to him”. 

15. For consent to an act, it is not necessary that thero 

oe _ should be an agreement in regard to every 
Reisillo ki gl circumstance connected with that act. 
far necessary to he parties may be contemplating many 
consent, of such circumstances quite differently, and 
still they may be said to consent to that 

act. Itis generally said, that for consent there ought also to 
be a knowledge of the important attributes of the act con- 
sented to. Thus Kessler says”: Die Linwilligung muss 
gegeben werden mit dem Bewusstsein aller fiir das Interesse des 
HKinwilligenden wesentlichen Ligenschajten der in Aussicht genom- 
menen Handlung. “ 'This can be correct only when those 
attributes of an act are considered important which form a part 
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(@) The consent must be given with the consciousness of all the attributes of the act 
contemplated, which are of importance for the interest of the onserting person. 


I. L.B., X'V Cal., 566. 17 1 Jagg. Torts, 200. 
Bell v, Haus'ey, 3 Joues, 181 ; 18 Kes, Einw., 105. 
State v. Wi. iams, 75 N. C., 184. 
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of that act. They willof course be different not only in differ- 
ent branches of law, but ulso in relation to different matters. 
The instances of the application of this rule given by him 
show that the words wesentlichen Higenschafien are not con- 
strued strictly enough to allow an acceptance of the rule in all 
its generality. He thus says that if A, anyhow mistaking the 
shooting rifle of B for a fowling-piece, consents to B’s 
shooting with it, the consent will not exclude the criminality 
of B shooting with the rifle, and A will not have consented to 
the shooting at the object. So also, he adds, that the consent 
to the use of u sword by an adversary has no effect, when the 
point of the sword has been poisoned. These examples involve, 
however, a question of the effect on consent of mistake, which 
question will be treated of in sequel. 

The term “consent” is defined differently in different 
branches of law, and with reference to different matters. This 
difference is, in most cases, merely of werds, and_ therefore 
apparent only. So faras real, it is due not to a difference in the 
nature of the mental condition or operation which constitutes 
consent, but to a difference in those aspects of an act which 
have predominant importance in the several branches of law, . 
and in relation to several matters, respectively. 

16. The law of contracts, for instance, deals as much with 

Pee a ee the object to which the act relates, as with 
Serene the act itself. The mode in which, and the 

intention and motive with which, the act 
is done, and the consequences which it involves, except as 
regards the aforesaid object, have, if any, only a secondary 
importance. 

Consent, qn the law of contracts, is therefore defined as pactio 
duorum pluriumve in idem placitum consensus. The Italian 
jurists define it from the promisor’s point of view as la volonta 
serta e definitiva di costituirst debitort verso altri ; from the 
point of the promisee as /a volonta seria e ruoluta di acques- 
tare un credito, obbligando altri verso noi” * ; and generally as 
la conformita e la partecipazione delle due volonta ®™, 

The Indian Contract Act lays down that two or more 
persons are said to consent, when they agree upon the saine 
thing in the same sense. The word “thing,” taken with the 

(e) The will, serious and definite, of making oneself the debtor of another. 
(f) The will, serious and resolute, of acquiring a credit, and obliging another towards 
(9) eae eautinnliy and the participation of two wills. 

° ITI Giorg Teo. Obbl., 184, 182. IV Giorg. Teo. ObbL, 84. 
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context, must be deemed to refer primarily to the act in 
regard to which there is an agreement. It appears to be 
generally agreed upon that there must be an agreement not 
only as to the nature .of the act ; but, if the act refer to an 
object, also to the identity or substance of that object. In 
some contracts, the identity of the parties is also an essential 
attribute of the act agreed upon, and there will be no consent 
to an act independent of them. 


17. In other branches of law, however, the same subjective 
and objective aspects of the act consented 
to have not the importance which they 
have in the law of contracts. In the law of 
torts, for example, it is the consequences of the act, the harm 
actually resulting from the act, that have the greatest import- 
ance ; and therefore an agreement as to the act and its natural 
and direct consequences may bea consent apart from the 
identity of the object that may be affected by that act. In the 
law of crimes also, the object. of the act is of secondary 
importance ; the will, intention, and the motive with which 
the act is done, sharing with the consequences contemplated 
the importance that the latter havein the law of torts. The 
personality of the doer must also bear a greater importance 
in these laws, than in the law of contracts; but will not, in 
all cases, be an essential constituent of the act. A consent 
given to one person shall not, therefore, generally avail any 
other person or excuse the act if done by any other. 
Consent to be killed by a person will not place a man beyond 
the pale of the law of murder so as to a killed by any one 
without fear of the penalty of death, though the idea of any 
particular person may not be implied in case 6f a patient 
suffering from an acute pain asking for the performance of an 
operation that turns out fatal, or, in case ofa soldier lying on 
a conquered field praying to have an end put to his last 
agonies. In Germany, Ortmann and Rédenbeck take an 
opposite view, and allow X, wenn cr einwilligt, vom Y 
getidtet zu werden, dadurch su einem ‘‘untauglichen objecté”’ fiir 
den Mord werden; so dass wenn hierauf Z, ohne Kentniss jener 
Einwilligung, den X todte, dies nur ein Mordversuch am untaug- 
lichen objecte sei“. Kessler shows, however, the mistake of that 
view, and says: selbst das Todesurtheil macht anerkanntermassen 


Consent in  non- 
contract law, 








(A) When be has consented to be killed by Y to become thereby an unsuccessful object 
for marder, so that if Z should thereupon, without knowledge of that consent, kill X, 
phis wonld oaly be an attempt at m on 8n unsuccessful object, 
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den verurtheilten nur dem Scharfrichter gegeniiber sur bestimmten 
Stunde su einem untauglichen Objecte fiir den Mord ; und die blosse 
Linwilligung in die Tédtung durch eine bestimmte Person sollte 
eine derartige Wirkung jedem Beliebigen gegeniiber haben *, 


Definitions of consent in the law of torts and the law of crime 
may thus well be different from those in the law of contracts, 
having reference rather to the physical consequences and the 
mental aspect of the act, respectively, than to the act and the 
object to which the act relates. 


18. It is on account of the necessity of the knowledge of 

_ the act for the consent, that sexual inter- 

Pie ae pers course with a woman while asleep has heen 

pene gv" held to be without her consent. Thus Dr. 

Wharton, in his work on Criminal Law, says 

‘¢that an unconscious submission during sleep is rape is 
now settled,” * 


In Reg. v. Mayers™, Lush, J., observed, in the course of 
the argument, that “if she was asleep, she was incapable of 
consent, and therefore it would be a rape’’; and, in summing 
up, he laid down ‘‘that if a man gets into bed with a 
woman while she is asleep, andi he knows she is asleep, and 
he has connection with her, or attempted to do so while in 
that state, he is guilty of rape in the one case and of the 
attempt in the other.” The same was held in Meg. v. Young™, 
in which she, on awaking, flung him off ; and, though the 
prisoner must have known that she was asleep, there is no 
reference made to that circumstance in the Report. 


In Reg. ~ Lock®, Kelly, O. B., speaking, by way of argu- 
ment, of the case of a connection with a woman while asleep, 
said: ‘*In such a case consent is out of the question, for a 
woman whilst asleep is in such astate that she cannot consent, 
and the act of connection with her under the circumstances 
is quite sufficient to constitute an assault.” 





(i) Even a sentence of death makes the condemned, as is well known, an unsuccessful 
object for killing only for the executioner at a certain hour, and should the mere consent 
to be killed by a certain person have such an effect for any other person. 

(4) In some of thecases in which there has been a connection, the woman was said to be 
bond fide asleep, and the man committing the intercourse to have known her to be asleep, 
but it does not appear that, in any case, the decision turned on the fact of his knowledge, 
and, though non omnes dormiunt quetowsos et connivents, of course one cannot be said to 
be asleep, unless she is asleep bond fide. 
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The same was held in the United States in Harvey v. State™, 
in which Hughes, J., in delivering the opinion of the Supreme 
Court of Arkansas approved ofthe decision in Reg. v. Alayers, 
and said ‘‘we have considered the cases of Sullivant v. State*, 
and Charles v. State™, and cannot assent to the doctrine of the 
latter cases, that if the prisone? designed to accomplish his 
purpose while the woman was asleep, he was not guilty of 
an attempt to commit rape.” 


In Reg v. Barrow™®, there was an acquittal, but it 
proceeded on the ground that it did not appear that 
the prosecutrix was asleep or unconscious at the time 
when the connection took place. In Com. v, Fields”, it 
was held that a person, who intended to have sexual inter- 
couse with a woman, while she was asleep, would not be 
guilty of rape; but the decision, in that case, as well as in 
other similar cases,* turned on the early theory as to the 
requirement of force to constitute rape, to which reference 


will be made later on. 


In R. v. Sweenie, it was held by the majority of the 
Court, in Scotland that sexual intercourse with a woman, 
while asleep, was not rape. This decision turned, how- 
ever, on the ground that force and violence were necessary 
for rape, that the physical force incidental to the sexual inter- 
course was not sufficient to constitute rape, and _ that, 
though constructive force had been considered sufficient in 
some cases, yet that there was not sufficient authority for 
holding that there was constructive force in a case where 
the connection was had with a woman while asleep.‘ 


eae en ee ee ee ee eR oe RES ROTC RTTE! Soeeee: ree OTE 
B) In Lewis v. State®*, a girl testified that she was awakened by the pleasure of sexual 
enjoyment, when she found the accused having intercourso with her, that she asked him 
to go away, but was told, in reply, to keep still, and that she did not consent. but that she 
no outcry and no resistance. Woodward, J., in delivering the opinion of the 
court, said: *“‘ The fact of the girl being asleep is a circumstance, but one of very little 
or no moment, unless there were some manifestations of dissent when she awoke, It is 
just as consistent with willingness as with unwillingness, and takes its character from 
the subsequent acts.’’ The fact that there could possibly be no state of mind prior to the 
act on account of sleep, that could be called consent, and that even a subsequent consent 
in awakening when the penetration had taken place, could have no effect, was not con- 
sidered, 


©) Lord Ardmillan, who agreed with the majority of the court, observed: “If Iam right 
in holding that the definition of rape is not satisfied, as regards the element of force, by 


$8 58 Ark,, 495, 4 Leigh, 648. 
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Lord Ivory and Lord President Macneil] dissented from the 
majority, holding that intercourse with a woman without her 
consent was sufficient to constitute rape, and that, as no consent 
could be given by a person asleep, the offence of rape had been 
committed. 


19. And, apparently, the same rule will apply when there 
is no sleep, but unconsciousness from liquor 

No consent if want or other cause. Thus in Queen v, Camplin™, 
of knowledge due to gexual copnection with a young woman, 
ther account, While insensible from intoxication, was held 
to be rape. The intoxication was caused 

by intoxicating liquors given to her by him; and the jury 
found that they were given not to make her insensible, 
but simply to excite her, though he took advantage of the 
insensibility brought on her. For the accused, it was con- 
tended that he had only offered the liquor, and her drink- 
ing it was her own voluntary act. Tindal, C.J., pointed 
out, in the course of argument, that that would not be 





the mere bodily contact, implicd in every act of connection, then, in the case before us 
there is no amount of force, actual orconstructive, and none can enter into the act charg- 
ed, unless we are prepared to introduce it by force of a legal presumption. No such 
presumption in the case of a sleeping woman has yet been recognized by law. It does 
not, like the presumption in the case ofa child, rest on the basis of undivided institutional 
authority, ancl of uhiform judicial recognition. It is a new presumption never hitherto 
recognized, and, though it may perhaps not be unreasonable, and thore may be some affini- 
ties and analogies to support it, yet I am not prepnred, for the first time, to establish it by 
our decision. Without such a presumption to introduce the clement of force, it appears 
to me that the act here charged cannot be tried as rape.” Lord Deas, after referring 
to the case of children and of idiots as exceptional, said: “ It does not follow that because 
an earl tat is made of cases in which by law, or both by law and nature, the partios 
are totally disqualified from consenting, an exception shall equally be made of the case 
of a woman who might have consented if awake, although she neither did nor could 
consent being asleep. Beyond the case of parties whom the law holds incapable of 
consent, wo have no recorded instance of the element of force being altogether omitted 
in the indictmen’.” After referring to the cases of a woman being ged into uncon- 
sciousness, he went on to say that they involved ‘‘ one element, at least, which is not here, 
uiz : the woman being in a state of disease, which it would have been a criminal and 
violent proceeding for the man to have used means to produce, andit may be a grave 
question when it arises, whether taking advantage of that state of disease is not equi- 
valent to using means to induce it. Here the woman was not in a state of disease at 
all, but in the natural state of sleep. There is no room for alleging either criminality or 
violence, actual or constructive, in the L pardaghaies of that state, or any duty of assistance 
towards recovery connected with it,and although the distinction may be thin between 
taking advantage of a state of disease and taking advantage of the state of natural sleep, 
it is sndaiompe | to observe by what slight and almost imperceptible steps in the argument 
it is proposed to lead us on to hold that to be rape, which has never been held to be rap 
before; first druggi g by the man, about which I do not say I should much hesitate; next, 
accidental drugging by another, or by the woman herself; then the case of a woman 
found in a faint ; and, lastly, the case of a woman under no disease, either induced or 
accidental, but ip the natural state of sleep. Stop we must at somethin distinction, or I 
do not know where we are to stop at all, in dispensing with the element of force, either 
actual or constructive, which, as a general rule, although not without exceptions, has been 
immemorially deemed necessary, in our practice to the charge of rape." 
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consistent with the finding as to his having given her liquor 
with intent to excite her. Alderson, B., observed that it 
might be considered against the general presumable will of a 
woman that a man should have unlawful connection with her. 
Patteson, J., in delivering the judgment of the court, said: 
‘¢ The prosecutrix showed by her words and conduct up to the 
very latest moment, at which she had sense or power to express 
her will, that it was against her will that such intercourse should 
take place ; and it was by your illegal act alone, that of ad- 
ministering liquor to her to excite her to consent to your 
unlawful desires, that she was deprived of the power of con- 
tinuing to express such want of consent. hatever your 
original intention was in giving her the liquor, you knew that 
it was calculated, in its natural consequences, to make her 
insensible, and you knew also that it had produced that effect 
upon her at the time you took advantage of her insensi- 
bility.” 


In Rex. v. Charter, the carnal knowledge of a woman 
laboring under delirium, who was insensible to the act, was 
held to berape. In Queen v. Ryan®, the prosecutrix was an idiot 
and therefore incapable of giving consent, and as her habits were 
said to be of decency and propriety, the presumption was against 
her consenting to the act of intercourse. Platt, B., however, 
in summing up, said: “If she was in a state of uncon- 
sciousness, at the time the connection took place, whether it 
was produced by any act of the prisoner, or by any act of her 
own, any one having connection with her would be guilty of 
rape. If she was in a state of unconsciousness, the law 
assumes that the connection took place without her consent, 
and the prisoner is guilty.” Similarly, May, C,J., in Reg. 
v. Dee™, observed that there was no doubt that unlawful con- 
nection with a woman in a state of unconsciousness produced 
by profound sleep, stupor or otherwise, if the man knew that 
the woman was in such a state, amounted to rape. 





(D) It appears from the judgment of Patteson, J., as well as by the contem eous 
notes of Parke, P., printed in a note to 1 Den., 92, and of Alderson, B., as by him 
in Queen v. Page ** that the decision was influenced by the fact that, before the girl 
became insensible, the maz had attempted to procure her consent, and had failed. But it 
further appears from those notes that Lord man, 0. d., Parke, B., and Patteson, J., 
thought that the violation of any woman without her consent, while she should be in a 
state of insensibility and have no power over her will, by a man knowing, at the time, 
that she was in that state, was a rape, whether such state was caused by him or not; for 
example, as Alderson, B., added, ‘‘ in the case of a woman insensibly drunk in the streets 
not made so by the prisoner.” 
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The same has been held in the United States also. Thus in 
Com. v. Burke®, Gray, J., in delivering the 2 of the 
court, said: ‘*We are unanimously of opinion that the crime 
of a man’s having carnal intercourse with a woman, without 
her consent, while she was, as he knew, wholly insensible, so 
as to be incapable of consenting, and with such force as was 
necessary to accomplish the fag per was rape. If it were 
otherwise, any woman in a state of utter stupefaction, whether 
caused by drunkenness, sudden disease, the blow of a third 
person, or drugs which she had been persuaded to take, even 
by the defendant himself, would be unprotected from personal 
dishonor.” ) . 


Dr. Bishop says: “It is doubtless sound legal doctrine, 
and is not denied, that, as laid down by Lawrence, J., in the 
Ohio Case, “ where a woman has chloroform, for example, 
given her by a man to bring about with her a carnal inter- 
course, to which she would not otherwise consent, then, if she 
had the capacity to hear, feel, and remember, and a capacity 
to speak and forcibly resist, but the inclination to do so was 
lost, the will overcome by the action of chloroform, either 
operating upon the will faculty, or the judgment and reflective 
faculties (or sexual emotions), so that the mind was thereby 
incapable of fairly comprehending the nature and conse- 
quences of sexual intercourse, and the defendant, knowing 
these facts, had unlawful carnal knowledge of her, forcibly, 
that would be rape. And it would, in such a case, be wholly 
immaterial whether the entire mind was disordered and 
overthrown, or only such faculties thereof as are rendered 
incapable of having just conceptions, and drawing therefrom 
correct conclusions in relation to the alleged rape.” 


It is provided by the New York“ and California “ Penal 
Codes, that sexual intercourse with a woman is rape, where she 
is, at the time of the intercourse, “ unconscious of the nature of 
the act, and this is known to the accused.” 


(Z) In People v. Quin, *5 the intercourse with a woman while intoxicated was held 
not to be rape,but there was no evidence that the original intent was to use force, and the 
decision proceeded on the wording of a particular statute. In People v. Royal, ++ 
person had practised manipulations upon a girl of sixteen years until she wag so dull and 
stupid as to be unconscious of the nature of the act of sexual intercourse, and he was 

not guilty of rape. 


98105 Mass., 376. 41 N. Y., P. 0., s. 278. 
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20. Consent to an act involves knowledge, however, only 
of the act which is consented to, and not 
Consent to anact necessarily of all its subjective and objec- 
“eee ee of vonlohlg tive aspects, Thus, when consent is given 
essential incidents, tO an act merely as such, it will not import 
the knowledge of the circumstances in 
which the act is to be done, nor of any consequences which 
it shall produce. Even entire unconsciousness of these will 
not affect the existence or reality of the consent given to 
the act. And, a fortiori, consent to an act will not be 
affected by the unconsciousness or ignorance of, or a mistake 
in regard to, any other incidents of the act, as, e.g., of the 
legal character or competency, or the physical condition of 
the person doing the act, or of the physical, legal, or moral 
aspect of the consequences of the act. 


Sexual intercourse by a medical practitioner with a diseased 
woman submitting to it under the impression that she was 
being treated medically, or that the act was a medical 
operation that would cure her, has often been held to be 
rape on the ground of want of consent. Thus in Reg. v. 
Case“, the girl passively consented to her being treated 
medically, and the consent was held not to extend to the 
sexual connection with her, which she did not resist, because 
she believed it to bea medical treatment. Before commencing 
the act, the accused had represented to her that he must try 
further means for her cure, and she therefore believed that the 
act was one done for the cure. Wilde, C. J., said: * She 
made no resistance to an act which she supposed to be quite 
different from what it was, and therefore that which was 
done was done without her consent.” Platt, B., gaid: “The 
girl consents to one thing, and the defendant does another, 
that other involving an assault.” It is submitted, however, 
that the act was the same whatever its moral character 
or object, whether it was one of pure sensual gratification or 
of medical treatment. The identity and the nature of the act 
could not be affected by her ignorance of its moral aspect or 
physical incidents ; and the real ground for the conviction was 
expressed by Patteson, J.,who said that there was no resistance 
to the act, but, at the same time, there was no evidence that she 
consented, and, as the conviction was only for assault, the ques- 
tion of the act being of force or against her will did not arise. 
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In Queen v. Flattery“, a female, nineteen years old, 
consented to what the medical adviser called breaking the 
nature’s string, only understanding that it was some surgical 
operation that would do good to her health. He had connec- 
tion with her, she making but feeble resistance, as she 
believed that he was merely treating her medically and 
performing surgical operation. It.was attempted to 
distinguish the case from that of Reg. v. Case, on the ground 
that there was no finding in this case as to her not having 
known the nature of the act done to her, and, having regard to 
her age, she must have known tbe nature of sexual connection. 
Kelly, C.B., said, however, that he was. not prepared to say 
that ‘if she did know the nature of sexual intercourse, it would 
have been any evidence of consent . . . It appears that 
she submitted to what was done under the belief that the 

risoner was performing a surgical operation to cure her of 

er illness.” Similarly, Mellor, J., said: ‘“ The prosecutrix 
consented tobe treated medically and to have a surgical 
operation performed, and to nothing else, and in no sense 
did she consent to the prisoner having connection with her.” 


This decision was followed in Pomeroy v. State“, the facts 
of which were quite similar, and in which the accused 
professing tobe a medical man, with a view to effect a medical 
cure of one Rebecca, a woman of twenty-two years of age, put 
his hand under her private clothes to examine her, and, on 
her making an objection to the examination, said that she must 
let him examine her ; and, next morning, he took her into 
@ private room, and, while pretending to make a further 
examination of her person, succeeded in having sexual 
intercourse with her, and, though she made no outcry at the 
time, she was crying after he had gone, and complained to 
her mother of the ‘ outrage ” he had committed upon her. 
Hawk, C. J., in delivering the opinion of the Supreme Court 
of Indiana, said: “If the jury believed that the appellant, 
as a physician, obtained possession and control of Rebecca’s 
person for the purpose of making a further examination of her 
alleged disease of the womb, and not for the purpose of 
sexual intercourse, and that she never, in fact, gave her 
consent, through fraud or otherwise, to the sexual connection, 
then it seems to us that the case falls fairly within the 
doctrine declared in Queen v. Flattery.” 
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In Walter v. People“ also, it was alleged that the 
offender went on with sexual intercourse with a woman of 
thirty years of age, while professing to be making a physical 
examination of her person, and she believed his professions. 
He was acquitted, but only as it was not credited in the cir- 
cumstances, that she did not understand the nature of the act 
of sexual intercourse. 


The view taken in these cases of the act consented to 
appears to be based on a wrong notion of the identity of an 
act. She did not resist sufficiently, and thus acquiesced in a 
certain act, which was an act of sexual intercourse; and the 
identity of the act to which she consented, cannot be consider- 
ed altered because of the fraud and mistake on account of 
which the consent was given. The conviction, in such cases, 
may, however, be justified on the ground referred to by 
Kelly, C.B,, in his decision in Queen v. Flattery, “that, 
even if she had such knowledge (of the act), she might have 
supposed that penetration was being effected with the hand or 
with an instrument, as in such acase, the act consented to 
would, of course, be different from that done.”’ 


21. Onthe same principle, however, sexual intercourse, by 

a person with a woman consenting to it 

Knowledge of wnder the belief that he is her husband, 
character of an has been held to be without her con- 
ae "" gent, on the ground, sometimes, that her 
consent, in such a case, is to a lawful and 

marital act of duty and not to an act of adultery. Thus 
in Reg. v. Dee“, it was held that a connection with a 
rson believing him to be one’s husband would aot be with 
on consent, and May, C.J., said: “She intends to consent to 
a lawful and marital act, to which itis her duty to submit. 
But did she consent to an act of adultery? Are not the acts 
themselves wholly different in their moral nature. The act she 
permitted cannot properly be regarded as the real act which took 
lace.” Palles, C.B,, after observing, that “ excluding cases 
in which the doctrine of estoppel applies, an act done under the 
bond-fide belief that it is another act different in its essence is 
notin law the act ofthe party,” said: “The person, by whom the 
act was to be performed, was part of itsessence. The consent 
of the intellect, the only consent known to the law, was to the 
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act of the husband only, and of this the prisoner was aware. 
What the woman consented to was not adultery but marital 
intercourse. The act consented to was not a crime in law; it 
would not subject her to a divorce. .. . I cannot entertain 
any doubt that the violation by a stranger of the person of a 
married woman is, in the view of that law, as it is in morality, 
an act different in nature from the lawful act of the husband.” 
Similarly, Lawson, J., said: ‘If she consents to her husband 
having connection with her, and the act is done, not by her 
husband, but by another man personating the husband, there is 
no consent to the prisoner having connection with her.” This 
might be correct, if, after giving the consent, she fell asleep 
or Tecan insensible, and thus could not give consent to the 
act of the person personating the husband ; but if she was 
conscious at the time of the act, and consented to the act 
under the impression that the person doing the act was 
her husband, she must be deemed, notwithstanding her 
wrong belief, to have consented to the act. Taken, how- 
ever, with the facts with reference to which the statement 
was made, it was not correct. 


And apart from the correctness of the final decision in the 
case, it appears that the particular statements made by the other 
Judges also as to the non-identity of the act consented to with 
the act done are not tenable. The statement by May, C. J., 
was even independent of the physical identity of the person who 
had the intercourse, and will be equally applicable if the inter- 
course was had by a person who had gone through a mock 
ceremony of marriage with her, and was, merely by a mistake 
of law, believed to be her husband. Even in such a case the 
act will bone which she believed to be an act of duty, yet 
the correctness of the proposition as to the non-identity of 
the act, will hardly be maintained by any one and the act 
will really be an act of adultery. The consent, in such case, 
is to an act by a certain person, and the mere circumstance that 
it Was given under a wrong belief, that that person stood 
ina certain legal relation to her in which he did not stand, 
or that the act was legal when it was not legal, cannot affect 
the identity of the acts or the existence of the consent given to 
it. As to the statement by Palles, C. B. it may also be 
observed that the consent was not to an act of the husband, 
but to the act of the person who had the intercourse, though 
it was given under the mistaken belief that that person washer 
bashed, and the mistake was caused by that person himeelf. 
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22. There can be no real consent, however, when the mind 

No consent where 8 incapable of the operation that constitutes 
mind incapable of consent, or of the knowledge which is 
operation requiredfor essential to consent. This is the case in 
ea of know- regard to persons who are very young or 
ee of unsound mind. It is on this same prin- 
ciple that, in the case of a female child, and also in some 
cases of insanity or imbecility of all females, the English law 
usually holds them to have no will in the matter of sexual 
connection with them, and the act of intercourse, though not 
actually forcible, is treated as such in the estimation of law ®. 


Consent to different acts imports a knowledge of different 
matters of different degrees of complexity, and a person may 
be quite competent to ‘know or understand one act, while he is 
utterly unable to grasp another. It is thus impossible to lay 
down any fixed standard of intelligence, as applicable to all 
acts and to all cases ; aud the only rule that can practically 
be laid down is that for a man to give real consent, it is neces- 
sary that he should be able to know and understand the act 
consented to. For free and intelligent consent, and specially 
for such consent as may be operative in criminal law, a 
superior standard of intelligence is generally required; and 
an ability to understand the nature and consequences of the 
act consented to also considered necessary. It appears, how- 
ever, that for real consent as such, anything further than an 
ability to understand the act is not necessary. In Comm. v. 
Roosnell*', the Supreme Court of Massachusetts attempted 
to justify the immateriality of the consent of a young girl 
below ten years of age. Allen, J., in delivering the opinion 
of the court, observed that, “ although she givas a formal 
and apparent consent, yet, in law, as in reality, she gives 
none, because she does not and cannot take in the meaning 
of what is done.” 
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CHAPTER Il, 


CoxsENT IS INDEPENDENT OF ITS QUALIFICATIONS, 


23. That consent as such is independent of all considera- 

tions relating to the capacity of the per- 

_ Existence of consent son giving the consents, and to the cir- 

~ Gumstances in, and on account of, which 

it has been given appears to be admitted 

by most jurists. These considerations 

may affect the validity of the consent, but not its existence ; 

and the distinction between these two conditions is recognized 

in almost every system of jurisprudence. Bentham, in his 

work on Morals and Legislation,’ says that the alarm created, 

and the unpleasantness caused are quite different when there 

is no consent, and when there is consent ; but the consent is 

not a fair or a free one, having been obtained by fraud or 
force respectively. 


The difference between the existence and the non-existence 
of consent is pithily put by him when he says : “The pleasure 
of the sexual appetite, if reaped at all, must have been reaped 
either against the consent of the party, or with consent. If 
with consent, the‘ consent must have been obtained either 
freely and fairly both, or freely but not fairly, or else not even 
freely, in which case the fairness is out of the question. If the 
consent be altogether wanting, the offence is called rape; if 
not fairly obtained, seduction simply ; if not freely, it may be 
called forcible seduction.”’ 


24. In the law of contracts it is quite wrong, as 
Savigny’ has shown, to say that a consent 

In contracts consent determined by mistake, coercion or fraud 
not free or fair, mav be. , : 7 
a aene is no consent, Consent that is not fair 
or free, is not the less a consent on that 

ground Its effect on a contract in those two cases is 
essentially different. Thus while the absence of consent 
prevents the furmation of a contract, the absence of a free 
and fair consent makes it, as will appear later on, only 
voidable. Thus it is said, “ where the consent of one party 
to a contract is obtained by the other under such circumstances 
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that the consent is not free, the contract is voidable at the 
option of the party coerced. If, however, there was no 
consent whatever, as if the party’s hand’ was forcibly guided 
to sign his name, or, perhaps, if he was so prostrated by fear 
as not to know what he was doing, the contract is absolutely 
null and void.’ * | 


Etst coactus volutt, attamen volutt, is a general maxim of 
the Roman law. Giorgio Giorgi, in his work on the Theory 
of Obligations, says‘: J1 consenso estorto dalla violenza é pur 
tullaviu consenso. . . . per cui anche nel contralto coneluso 
nell’ inminenza del pericolo, e sotto tl costringimento di un grave 
male, vt é sempre concorso di volontd. Vi é concorso di volonta, 
perché anche il coatto vuolle, e con esercizio libero del suo arbi- 
trio sit determina a preferire al male minacciato la conclusione 
delcontratto . . . © gli rimaneva la posstbilila di scella 
fra il male minacciato e la conclusione del contralto. Una 
violenza, che costringa il paziente a concludere suo malgrado un 
contratto, pud derivare tanto da una forza fisica, la quale ren- 
dendo la vittima strumento mecanico dell’altrui volonta gli faccia 
suttuscrivere matertalmente tl contratto, quanto da una forza 
morale, che col mezzo di qualche grave minaccia indura il pazi- 
ente a consentire. Nel primo caso il confraente agisce invito, 
e come corpo puramente fisico, che obbedisce necessariamente 
all’impulso diuncorno pit forte. Nel secondo caso agisce coatto, 
vale a direcon un certo concorso della intelligenza e della volonta ; 
ma, torniamo a ripeterlo, con volonta menomata nella liberta di 
elezione. Infattt nella violenza fisica nullo é il concorso della 
volontd, € manca ogni principio di conseunso,. 


So also Emile Acollas, in his work on Contracts, savs° : 
Le consentement, qui est un acte dela volonté, est exposé comme 





(u) Oonsent extorted by violence is still consent, on account of which there is 
an agreement of wills even when the contract has been oonoluded in imminent peril, 
and under the constraint of a serious evil. There is an agreement of wills, because even 
the coerced person wishes, and with the free axercise of his FL eg determinos to 
prefer the concluding of the contract to the evil threatened. ere remained to him 
the choice between the evil threatened and the conoluding of the contract. 

(b) A-violonce which constrains the person coerced to conclude a contract in spite 
of himself, can arise just as mach from a physical force, which, rendering the victim a 
mechauical instrament of another’s will, should make him physically subscribe the 
contract, as from a moral force, which by means of some grave threat induces him to 
consent. In the first case, the contracting party acts against his will, and as a purely 
physical body which must necess:rily obey the impulse of a stronger body. In the 
second case, the coe ced person acts, that is to say, with a certain concourse of intelli- 
gence and will, but let us repeat with a will diminished in its liberty of choice. In fact 
in peyee) violence, there is no agreement of wills, and all principle of consent is 
wanting. 
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la. volonté & subir des atteintes plus ou moins graves, et l’on 
congo fort bien, de prime abord, qu’tl y ast telles atteintes 
propres & faire considérer le consentement comme n'ayant pas 
existe, telles autres propres a le fatre considerer comme 
simplement diminue. 


25. It is recognized, however, as a general rule, that 
mutual consent of the parties to a con- 
, Consent required tract, which is essential to every agreement, 
o be free and fair ° 
for valid contracts,  wiust be free and fair. The element of 
obligation underlying a contract springs 
primarily from this mutual consent, oa where that consent 
is constrained and involuntary, or misled and unintelligent, 
the parties will not be held obligated or bound by it. ‘There 
will thus be no valid and binding contract, where the consent 
of the parties to itis caused by coercion or error, or any 
particular form of them. 


The French Civil Code says: Jl n’y a point de consentement 
valable, si le consentement n’a été donned que par erreur, ow s'il 
a été extorqué par violence ou surpris par dol.® The Italian 
Civil Code similarly says: I/ consenso non é valido, se fu dato 
per errore, estorto con violenza 0 carpito con dolo.’ 


The Indian Contract Act expressly provides that an agree- 
ment is a contract, only if made by the free consent of parties 
competent to contract °; and consent is said to be not free 
when it is given on account of the existence of coercion, 
undue inflnence, fraud, misrepresentation, or mistake, as 
defined in that. Act.° 


26. The term coercion is used in a comprehensive sense. 

on It is thus, in the Indian Contract Act”, 

, Coercion as affect: defined as “the committing, or threaten- 
ing freedom of con- . : a ‘ 

cet: ing to commit any act forbidden ‘by the 

Indian Penal Code, or the unlawful detain- 

ing or threatening to detain any property]to the prejudice of 

any person whatever, with the intention of causing ‘any: person 

to enter into an agreement.” It thus includes both the wis and 

the metus of the Roman Law; the former being majorts re 


(c) Consent is not valid, if i¢ was given on account of error, extorted by violence or 
grasped by fraud. 


8. 1109. 8 9. 10, Act IX of 1879. 
8. 1108. 9 8.14, Act IX of 1873. 
10 §, 15, Act IX of 1873. 
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impetus, gui repellt non potest ; and metus the opinion unpenden- 
tis malt quod intolerable esse videatur ; and as observed by 
Ulpian nothing is so contrary. to consent as vis or metum. 


The term is used in a similar broad sense in the continental 
systems of law. Thus, in the French law, coercion is designated 
violence, and the French Civil Code lays down, that there is 
violence when it is such as to make impression over a personne 
raisonable et quelle peut lut insmrer la crainte d'exposer sa 

‘ “78 11 
personne ou sa fortune & un mal considérable et présent ™. Nor 
is the term restricted to violence against the person who has 
contracted the obligation, but extends also to cases in which it 
has been exercised surson epoux ou sur son epouse, sur ses des- 
cendants ou ses ascendants. The Belgic Civil Code has enacted 
the same. The rule of the Italian Civil Code is the same, except 
that it requires the fear to be reasonable, and does not require 
the evil threatened to be a present one’. In the Spanish Civil 
Code ¥, the expression violence is restricted to the use of 
irresistible force ; but intimidation is said to be a cause of the 
Vitiation of consent, and to exist when it inspires in one 
of the contracting parties a reasonable and well grounded fear 
of suifering an imminent and grave evil to his person or goods 
or to the person or goods of his (or her) spouse, descendants 
' or ascendants. 


27. Inthe English law, coercion is generally designated as 
, duress, and has still a rather limited signifi- 
8 General significa- cation. It had a very restricted signification 
on of duressin-Eng- . , ; ad 
ish Law: in the English law, restricted originally, as 
in the Roman Law ™), to injuries to life and 
limb. Coke said that a man could not avoid his act on the 
ground that it was procured by the fear of battery, burning his 
. house, taking away or destroying his goods, or the like; for there 
he may have satisfaction by the recovery of damages™. Actual 
violence does not appear to have long been held to be exclusive- 
ly necessary, menace having been a distinctly recognized species 
of duress even in Coke’s time. Moral compulsion, such as that 
produced by threats to take life or to inflict great bodily harm, 
as well as that produced by imprisonment, was regarded as suffi- 
cient, in law, to destroy free agency, without which there can be 


evens 











(A) Thue Diocletian had ordered : Nee tamen quilidit metusad rescindenda ea quae 
consensu terminata sunt, suficit, sed talem metum, probari oportet, qui salatis periculum rel 
corporés cruciatum continant. 





11 §, 1112, | 13 8. 1967. 
18 @ 1112. is 3 Inst. 488. 
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no free consent. Such threats formed, in fact, a special sort of 
duress, usually designated as per minas. As tothe fear of impri- 
sonment, Coke said that it was enough to constitute duress, and 
this has been understood ever since to have been the rule”. 
Nor need the threats, to constitute duress be to the party 
himself. Duress per minas included threats to one’s near 
relations also. | aiphage conjuncta aequi paratur interesse 
proprio. Oommenting on the maxim, Bacon says: ‘‘so ifa 
man menace me, that he will imprison or hurt in body my 
father or my child, except I make unto him an obligation, I 
shall avoid this duress, as well as if the duress had been to 
mine own person.” 


aod 


In the United States, a more liberal rule is recognized in 
regard to the nature of the injury caused or threatened. It is 
generally held that contracts procured by threats of battery to 
the person, or of the destruction of property may be avoided on 
the ground of duress. Thus in Love v. State,“ a threat of 
causing hurt was held to constitute duress sufficient to prevent 
consent being free. The leading decision appears. to be 
that of Foshay v. Herguson”, in which Bronson, J., in delivering 
the opinion of the Supreme Court of New York, entertained 
**no doubt that a contract procured by threats and the fear of 
battery, or the destruction of property, may be avoided on 
the ground of duress,’’ and said “there is nothing but the 
form of a contract in .such a case, without the substance. It 
wants the voluntary assent of the party to be bound by it.” 


It was further contended in that case, that there must be a 
threat of.life or limb, or of mayhem, and that a man could not 
avoid his contract on the ground that it was procured through 
the fear of illegal imprisonment ; but the contention was 
overruled on the authority mainly of Coke, and Bronson, J., 
said : “ If the defendant arrested the plaintiff under pretense 
that he had a warrant, when in fact he had none, or if he 
arrested the plaintiff under a warrant issued by a justice of the 
peace in the county of H., which had not been indorsed in §., 
the imprisonment was, in either case, unlawful ; and a contract 
procured by such means cannot be supported. It wants the 
essential ingredient of the free assent of the contracting party. 
No rights can be acquired by such an act of violence. All the 
books agree that a man may avoid his deed for duress of 


2 Inst., 483 ; Co Litt., 2586, | 10 98 Ga., 66. 
7 17 5 Hill., 156. 
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imprisonment. Some of the cases hold that the deed: may be 
avoided, although the imprisonment was under legal process.” 


Even threats by a husband of abandonment or separation 
of his wife have been held to constitute duress to her, 
and to invalidate a contract executed by her on account of 
them. Thus in T'apley v. Tapley'’, the Court said: ‘‘ Looking 
at the reason of things, if, as is well settled, a threat of 
oe! to goods and other property, a threat of a battery or 
of illegal imprisonment, are held sufficient to constitute 
duress and to avoid a contract, on the ground that they take 
away freedom of action, and are calculated to overcome 
the mind of a person of ordinary firmness, when believed 
in, it would seem too clear for argument that equal effect 
ought to be given to a threat by a husband to abandon his wife 
and turn her out upon the world to shift for herself in the 
anomalous condition of a wife without a husband. Ifthe degree 
of injury apprehended, and its almost remediless nature, 
are to be taken into account (and not to do so would be 
irrational), then certainly in these respects the abandonment 
of a wife by her husband is far in excess of a battery to the 
person or a trespass upon the goods, and stands upon 
stronger ground.’’ This decision was cited with approval in 
Kokoureck v. Marak”, and the same was held in June v. 
Blizzard”. Threats by the husband to burn down the house 
and carry away the children have also been held. to constitute 
duress and to avoid a conveyance made by the wife under their 
effect." A threat of suicide by a husband has been held, how- 
ever, by the Supreme Court of Vroom not to constitute duress™. 
The only ground mentioned in support of this view was that 
such a rule would lead to an instability in a class of contracts 
which would be vicious, and that there was no frace of the 
doctrine that the threat of a husband against himself would 
avoid the contract of his wife or conversely ; Reed, J., observ- 
ing, “I am unable to perceive that any duress, in the sense in 
which the law has heretofore regarded it, exists in this case 
either to the husband or through himto.the wife.” This deci- 
sion was affirmed by the majority of the Court of Krrore and 
Appeals*, the Chancellor observing in the opinion that ‘ ob- 
viously in view of the facility of making a defence on that 
ground, the difficulty of meeting it, and the temptation to 
fraudulent disposition it would hold out to aliow it, it 

18 10 Minn., 448, | 2° 64 Tex., 20 


1, sh 
#1 Wiley v. Prince, 21 Tex., 641 ; Central Bank v. Co er 18 Md. 319. 
$9 Wright v. Remington, 12 Vroom, 48. | *? 14 Vroom, 451. 
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would. be .against public policy to extend the defence to 
that kindof pressure.” Apart from policy, and in regard to 
the actual interference with the freedom of will, the threat of 
the husband to kill himself, and the threat to abandon the 
wife seem about equivalent. The effect of the former will 
practically be even greater in a country like India, where 
widow marriages are, though allowed, not customary. 


28. In England, it is alev generally said that duress means 

Extent of fear re. 'H8¢ degree of constraint or danger, either 
quired to constitute &ctually inflicted or threatened and impend- 
coercion. ing, which is sufficient, in severity .or 
apprehension, to overcome the mind and will of a person of 
ordinary firmness™. Blackstone said that the threats, to pro- 
duce such an effect, must be of such a character as to induce a 
well-grounded fear in the mind of a firm and courageous man 
of the ‘loss of life or limb. 


In regard to the requirement of ordinary firmness and pru- 
dence, the Roman Law was still stricter, as it required it to be 
such as to be able to make an impression upona man of courage. 
Gaius, for instance, laid down that metum autem non vant 
hominis, sed qui mertto et in homine constantissimo cadat. This 
rule has, however, not been generally approved. Pothier con- 
demned it as ‘‘ too rigid and not to be literally followed,” add- 
ing that “‘upon this subject, regard should be had to the age, 
sex, und condition of the parties; and a fear which would 
not be deemed sufficient to have influenced the mind ofa man 
in the prime of life and of military character, might be judged 
sufficientin respect of a woman or a man in the decline of life.”™ 


In the United States, the question of the extent of fear has 
to be deterfined, in the main, with reference to the peculiar 
condition of the person affected by it. Thus Clark says that 
the reference toa person of ordinary firmness in this connec- 
tion is incorrect, and there is probably no actual decision to 
sustain it®. ‘The law of contracts,” says Bishop in his work 
on contracts”, “considers the quality of the contracting mind, 
and therefore holds the apparent, yet unreal consent of a subject 
or timid person, or.person of inferior intellect, as invalid, ae that 
of the strongest and most independent understanding, though 
the latter would not.have been enthralled where the former was.’’ 


In Parmentier v. Pater”, the Supreme-Court:of Oregon said : 
** Chitty Cont., 217; 3 Greenl. Ev., #6 Clark Cont, 857, 
288; Mark. Jaris., 668. #7 8, 719. , 
*° 1 vans Poth, Obl., 18. "8 18 Or. 131, 
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‘« Persons of a weak or cowardly nature are the very ones that 
need protection. The courageous can usually protect them- 
selves. Oapricious and timid persons are generally the ones 
that are influenced by threats, and it would be great injustice 
to permit them to be robbed by the unscrupulous, because 
they are so unfortunately constituted.” It is quite a general 
rule, that where a party seeks to be relieved from the obli- 
gation of a contract on the ground of duress per masin, regard 
will be had to age, sex, and condition of life ; and if the threats 
employed were such as were calculated to deprive one indivi- 
dually of his freedom of will, he would be relieved from _liabi- 
lity, even thongh they were not of such a character as would 
produce a like effect on a firm and courageous man.’ In the case 
cited, Gordon, J., giving the opinion of the Supreme Court of 
Pennsylvania, said: ‘*‘ We are free to admit, that by a man of 
ordinary courage this fuss and fume of Jordan might have been 
regarded as a mere farce, and would probably have been produc- 
tive of a consequence no more serious than a summary and un- 
ceremonious ejectment of the intruder from the premises. But 
to this old lady, helpless as she was, and unprepared either toen- 
counter or deal with such sham heroics, the matter was alto- 
gether different, and the jury were justified in believing that 
she was much frightened, and that her will was so controlled 
thereby that the obligation which she signed was not her free 
and voluntary act. We are aware that neither under the rule 
of the civil nor common law, as formerly expressed, would 
there be sufficient to release Mrs. Elliott from her contract, 
But fortunately for the weak and timid, courts are no 
longer governed by this harsh and inequitable doctrine, 
which seems to have considered only a very vigorous and 
athletic manhood, overlooking entirely women and men of 
weak nerves. Pothier regards this rule as too rigid, and ap- 
proves the better doctrine, that regard must be had to the 
age, sex, and condition of the parties, since that fear which 
would be insufficient to influence a man in the prime of life 
and of military character, might be deemed sufficient to avoid 
the contract of a woman or man in the decline of life®. And 
we think the opinion of Mr. Evans expresses the doctrine 
which is now approved by the judicial mind, both of this 
country and of England, that is, that any contract produced 
by actual intimidation ought to be held void, whether as 


Sao mcemeee tees 2-5 een 


a9 come v. Elliott, 15 Cent. L.-J., | 30 I vans Poth. Obl., 18. 
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arising from a result of merely personal infirmity or from cir: 
cumstances which might produce a like effect upon persons 
of ordinary firmness.” 


The Louisiana Civil Code enacts that violence and threats to 
invalidate a contract must be such as would naturally operate 
on a person of ordinary firmness, and inspire a just fear of 
great injury to person, reputation or fortune, but the age, 
sex, state ofhealth, temper and disposition of the party, 
and other circumstances calculated to give greater or less effect 
to the violence or threats, must be taken into consideration ™. 
The French ®, the Belgic™, the Italian *, and the Spanish Civil 
Codes *, after speaking of the impression over a ratsonable or 
sensata person, add that regard should be had in the matter 
to the age, the sex and the condition of the person. The 
Egyptian Code lays down that duress, to make consent 
void, must be sufficiently serious to influence a reasonable 
person, having regard to the age, sex, and position of the eon- 
tracting party ™. a. = ee a 


The Indian Contract Act is silent as to the extent of fear 
caused, and evidently on that ground, any act or threat to 
commit an act falling within the definition of the term coercion 
given in the Act, of whatsoever character, and to whomsoever 
done or addressed, shall constitute coercion ; though if extreme-’ 
ly trivial, or done or addressed to a stranger, it may of course’ 
be held in any case, not to have caused the consent of a party *. 


29. Duress in regard to goods is, in the English law, 

Withholding posses- still considered insufficient to vitiate con- 
sion of goods how far a sent. It is distinguished from duress as to 
duress in i ees law. person, on the ground that the latter is a 
constraining force, which not only takes away free agency, 
but may leave no room for appeal to the law for a remedy. A. 
man, therefore, is not bound by the agreement which he enters 
into in such circumstances ; while the fear that goods may be 
taken or injured, does not deprive of his free agency any one 
who possesses that ordinary degree of firmness which the 
law requires all to exert. The reality of this distinction 
has been denied. For instance, in Spaids v. Sarrett,” 
Thornton, J., in delivering the opinion of the Supreme 
Court of Illinois, said: ‘‘ We cannot appreciate the differ- 


81 Art. 1851. 86° §, 195. 

$2 g§. 1111. $7 Shep. Com. Cont, Act, 62. 

88 8, 1113. 38°The Duke de Cadaval »v. Collins, 
8¢ 8, 1112, 4 Ad. and B, 858. 

38 8. 1267. 39 57 I., 289, ‘ 
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enee, Liberty and life are justly dear to all men, and so is 
the exclusive right to possess, dispose of, and protect from 
destruction, our property. We cannot forget the fact 
that the desire for property is a strong and predominant 
characteristic of man, in organized society. An act done, 
rompted by this desire to preserve, and impelled by fear of the 
lestruction of goods, is not voluntary. It is an act of compul- 
sion.” The rule, however, has maintained its sway in England. 
In Skeate v. Beale®, Lord Denman, C. J., in delivering the 
judgment of the Court, considered “ the law to be clear, and, 
founded on good reason, that an agreement is not void because 
made under duress of goods.”” So also in Aflee v. Backhouse”, 
Parke, B., observed that ‘‘ the law is clear, although there is 
some case in Viner’s Abridgment tothe contrary, that, in order 
to avoid a contract by reason of duress, it must be duress of a 
man’s person, not of his goods; and it is so laid down in 
Sheppard’s Touchstone.”’ 


Even in England, it is agreed, however, that a threat to 
withhold certain property until a certain amount is paid, is a 
sufficient duress to make the payment a compulsory one, for 
which a recovery may be had by suit. Thus, in the very case 
of Atlee v. Backhouse“, Parke, B,, went on to say, that “there 
is no doubt of the proposition thatif goods are wrongfully taken, 
and a sum of money is paid simply for the purpose of obtaining 
possession of thoze goods again, without any agreement at all, 
especially if it be paid under protest, that money can be recov- 
ered back.” Referring to the doctrine that a contract induced 
by duress of goods is not valid, he added, —* If my goods have 
been wrongfully detained, and I pay money simply to obtain 
them again, that being paid under a species of duress or con- 
straint may be recovered back ; but if, while my goodsare in 
possession of another person, I makea binding agreement to pay 
a certain sum of money, and to receive them back, that cannot 
be avoided on the ground of duress.’ The leading case on the 
point, however, is, Astley v. Reynolds“, in which the defendant 
refused to return the plate pawned to him unless £10 were 
paid for interest, and the plaintiff paid the amount: and 
it was held that the amount paid to obtain the plate could 
be recovered ; the Oourt observing that it was a payment by 
compulsion, as the plaintiff might have such an immediate 
want of his goods, that the action of trover would not do his 





60 11 Ad, & B., 988, +9 2 Stra, 916, 
61 3M. & W., 650. 
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business, and that the maxim volenti non jit iyuria would 
apply only, ** where the party had hisfreedom of exercising his 
will, which this man had not.” This decision was referred to 
with approbation by Lord Mansfield in the case of Smith 
v. Bromley®, in which money had been advanced by a sister of 
a bankrupt to induce a creditor to sign a certificate, whieh 
he refused to do without sach advance; and ah action to 
recover back the money was sustained. 


In Cartwright v. Rowley“, Lord Kenyon observed that 
money might be recovered back in an action of assumpedt 
when it had been pail in consequence of. coercion ; and by 
way of illustration referred to a case of ——v. Piggett, where 
money had been paid to the steward of a manor for producing 
at a trial some deeds and court rolls, for which he had charged 
extravagantly ; and it was allowed to be recovered back, as it 
appeared that the party could not do without the deeds, atid 
so the money was paid through necessity and the urgency of 
the case, and not voluntarily, In Shaw v. Woedcock", it is 
laid down as a general rale, that a payment made in order to 
obtain possession of goods or property to which a party is 
entitled, and of which he cannot otherwise obtain possession 
at the time, is a compulsory, and nota voluntary payment, 
and may be recovered back. 


This admission by the English courts of the adequacy of 
the duress of goods to make a payment compulsory is essen- 
tially inconsistent with their refusal of itasadequacy to make a 
promise compulsory, but the conservatism of the Enylish law 
has not advanced yet to its removal, and the two rules are 
acted upon side by side by the English Courts on the authority 
of ancient precedents. 


80. The rule relating to the compulsory character of a pay- 

m . ment made under duress is recognized in 

‘iis pee 'n the United States also. The ordinary rale, 

' indeed, is that every person is bound to 

resist an unjust demand in the first instance. To pay 

when he can successfully defend — it, and then sue fer 

the money paid, isa x ager of frivolity, involvieg also a 

circuity of action, which the law does not countenanee dr 
encourage. 


This. is, of course, on the presumption, that the defenee 
against a suit for the demand will afford adequate redress. 


3 8 Dougl., 696. re os § 78, 
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Payment is held compulsory, and sufficient to justify recovery, 
when the defence cannot have that effect. In Cobb v..Charter®, 
McCurdy,.J., in delivering the opinion of the court, observed : 
‘It is safe to say that wherever money is paid on account of a 
necessity to obtain possession of goods illegally withheld, and 
where the detention is fraught with great immediate hardshi 

or irreparable injury, the payment is held to be compulsory. ’ 


This has been held invariably by the Supreme Court of the 
United States. Thus in Mazvwell v. Griswold", it was laid 
down that, in order to coristitute an involuntary payment, so 
thatthe money may be recovered back, it need not be made under 
actual violence or physical duress ; itis enough that the party 
pays reluctantly in consequence of an illegal demand, and with- 
out being able to regain possession of his property except by 
submitting to the payment. So also Brewer, J., in delivering 
the opinion of the Supreme Court in Lonergan v. Buford ®, 
said; ‘* It appears that the defendants refused to deliver any 
of the property without full payment. This was at the eom- 
mencement of the winter. The plaintiffs had already paid 
$ 175,500, and without payment of the balance they could 
not get possession of the property, and it might be exposed 
to great loss unless properly cared for during the winter 
season. Under those circumstances, we think the payment 
.was one under duress. It was apparently the only way in 
‘which ‘possession could be obtained, except at the end of a 
‘law suit, and in the meantime the property was in danger of 
loss or destruction.” The same view has been taken repeat- 
edly by the New York Supreme Court and in other States‘, 


la 








{B) Thug in Harmony v. Bingham *®*, the defendants refused to deliver the property 
without the payment of a greater sum for freight than they could legally®olaim. The plain- 
tiff protested against the payment of what he considered an illegal and extortionate charge, 
and finally, from the necessity of the case, and for the p of obtaining possession of 

his property, he paid the illegal demand; and it was held that a payment under such 

- cfroumstances should hot be considered voluntary. Ruggles, J., said: “ When a party 

“44. compelled, by duress of his person or goods, to pay money for which he is not liable, it 

,is not voluntary, but compulsory. Where the owner’s goods are unjustly detained on 

_ pretence of & lien which does not exist, he may have such animmediate want of his goods 

t an action at law will not answer his pu . The delay may be more disadvanta- 

a than the loss of the sum demanded. e owner, in such cage, ought not to be sub- 

Footed to the one or the other; and to avoid the inconvenience or loss, he ma pay the 

“money, rel om his legal remedy to get it back again, What shall constitute such 

_ duress is c made a question. ere the owner 1s in posseasion of his goods, the 

_ threat of a distress for rent, or of any other legal process, is not such cureas, for the party 

~may-defend himself against such suit or proceeding, But if a party has in his possession 
ey or other property belonging to another, and refuses to deliver such property to 

t other, unless the latter pays him a sum of money which he has no right to receive, 

. 9nd the latter, in order to o possession of his property, pays that sam, the money so 

paid is a payment made by compulsion. In the case under consideration the property 


Conn., P58, | 148 U. 8. 589. 
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The inconsistency of this rule with that of not recognizing 
duress of goods as sufficient to invalidate a contract, was 
noticed early by the courtsin the United States, and led to the 
adoption of a different rule in regard to the withholding of 
goods on a contract induced by it; and, except in Kentucky™ 
anda few other states, where the English rulestill prevails, most 
Courts regard duress of goods, under oppressive circumstances, 
as sufficient to avoid a contract”. 


Thus Gaines, A. J., in delivering the opinion of the Texas 
Supreme Court in Oliphant v. Markham™, speaking of the two 
rules of the English law, said: ‘‘It seems to us, they lead to an 
obvious absurdity. Upon principle, the position of a defendant 
who resists the payment of a note is as favorable as that of 





detained was of great value. It was ata great distance from the plaintiff's residence; 
the necessity of obtuining immediate possession was evidently urgent, and the payment 
of the freight demanded was clearly compulsory within the decisions here and in 
Englani.’ 


In Stenton v. Jerome 5°, certain stockbrokers held two United States bonds belonging 

the plaintiff, and threatened to sell them, unicss sho paid a balance claimed by them on 
account. The payment was said to te so far voluntary that she was not compelled by 
physical duress to pay it ; but it was held to be compulsory, as “ she had great need for 
the bonds and could not well wait for the slow process of the law to restore them to her, 
and she paid this balance, not assenting that it was justly due, but for the sole purpose of 
releasing her bonds.” In Briggs v. Boyd 51, a person unjustly olaimed a lien on another's 
goods for commission or the like, and refused to deliver them, and the owner, to obtain 
Se relerse, paid the sum demanded under protest, and the payment was held to be com-. 
pulsory, 


In Chase v. Dwinal ®*,-a raft was stopped by a boom, ercoted by the authority of the 
Government for the purpose of stopping drift timber, for which the owner of the boom 
might be entitled to demand and recover boomage. The owner demanded boomage for a 
raft, to which he was not entitled, and detained the raft until it was paid. An action 
for the recovery of the money back was held to lie, on the ground “that replevin would 
have restored the property unlawfully seized ; but to procure a weit, and an officer to sorve 
it, would have occasioned delay, which might have subjected the plaintiff to greater Joss 
than the payment of the money demanded. Besides, he must have given a bond to the 
officer to proseqnte his suit, and he might meet with difficulty in obtaining suticient 
sureties, and that the delay in bringing 4 trespass suit to a finale might have been attended 
with serious inconvenience. To this it might have been added, that the plaintiff was not 
bound to take the risk of the defendant's ability to pay the value of the raft if the plaintiff 
recovered in trespass. 


In Chandler v. Sanger 5°, it was held that where a person who fraudulently and with 
knowledge that he had no just claim should sue process and seize the hody or goods of 
another, and the latter to obtain a release of his person or property, should pay the 
demand, the payment would be compulsory and recoverable. In Molf v, Marahall ® *, the 
court suid ‘‘ that the conclusion deducible from the cases on the point was that a pay- 
ment of money upon an illegal and unjust demand, when the party is advised of all the 
facts, can only be considered involuntary when it is made to procure the release 
of the person or property from detention, or when the other party is armed with 
apparent authority to seize upon either, and the payment is made to prevent the 
seizure. 


54.N. Y., 480. 68 Hasetrigg v. Donaldson, 3 Mt. 
56 N. ¥., 293. 445. ead 
7 Green]. Me., 184. Clark Cont., 860, 

114 Mass., 366, 79 Tex., 548, 
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a plaintiff who, instead of promising to pay, has vais | 
paid the money and seeks to enforce its recovery. It 
would seem that, where money has been paid to obtain 
a release of property unlawfully withheld by the de- 
fendant, the want of consideration would be a sufficient 
reason why the action ought to be maintained ; and upon 
the same principle, the maker of a note given for a similar 
purpose ought to be able to defeat an action upon it.” If 
there be a sufficient duress of goods ‘‘ where money has 
been paid,” said the Supreme Court of Pennsylvania, ‘in 
White v. Heylman®, ‘a fortiort is such a defence available 
in an action upon a promissory note extorted in the manner 
alleged by the defendant.” In Spazds v. Barrett”, ‘ property 
which required especial care, had been wrongfully taken, 
was of a perishable nature, and rapidly going to destruc- 
tion. The party having possession refused to surrender on 
payment of the actual indebtedness, but demanded more 
than double the sum due, and, in addition thereto, a release for 
all damages for the wrongful acts.” ‘he release was held in- 
valid, and Thornton, J., in delivering the opinion of the court, 
observed: ‘If money could be recovered back, under the circum- 
stances, why is not the release void? It was not obtained 
with the consent intended by the law. It would be a scandal 
to acourt of justice if a release given under such circumstances 
could not be avoided.” 


The Supreme Court of South Carolina, as early as 1797, 
held that a contract made in order to obtain possession of 
goods unlawfully detained could not be enforced®™. In Col/ins 
v. Westbury™, some negroes were seized by a pergon under an 
attachment taken out by him, and a bond was given bf their owner 
to obtain their release at once, ashe could not wait the slow process 
of law to obtain them ; and it was held to be invalid, the court 
observing that “duress of goods will ayoid a contract, where an 
unjust and unreasonable advantage is taken of a man’s necessities 
by getting his goods into his possession, and there is no other 
speedy means left of getting them back again but by giving 
a note or bond, or where a man’s necessities may be so great 
as not to admit of the ordinary process of law to afford him 
relief.” The United States Supreme Court hasheld the same, 
and in The United States v. Huckabee“, Clifford, J.,in deliv- 


56 34 Pa., Bt., 143, 61 3 Ba ’ 230 
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ering the opinion of the Supreme Court, said: * Positive 
menace of destructién of goods, may undoubtedly be, in many 
cases, sufficient to overcome the mind and will of a person 
entirely competent, in all other respects, to contract, and it is 
clear that a contract made under such circumstances is as 
utterly without the voluntary consent of the party menaced 
as if he were induced to sign it by actual violence ; nor is the 
reason assigned for the more stringent rule, that he should 
rely upon the law for redress, satisfactory, as the law may not 
afford him anything like a sufficient and adequate compensation 
for the injury.’ 


Nor is the rule restricted to the case of duress by the with- 
holding of goods. In Central Bank v. Copeland“, a mortgage 
of a mill and mill-seat was executed by a wife on account of 
‘* personal menaces and threats of her husband to destroy the 
property by fire, if she did not execute it’’; and Cochran, J .) In 
delivering the opinion of the Supreme Court of Maryland, 
said : ‘“* The execution and acknowledgment of the mortgage 
appears to have been induced by harshness and threats, and 
the exercise of an unwarrantable authority, so excessive as. to. 
subjugate and control] the freedom of her will, the aid of this 
court to support and enforce its provisions against her must be 
refused, ”’ 


The rule extends also to transfers of property, other than 
contracts in the strict sense of that term. In Adams v. Schiffer ©, 
a settlement was held to be vuid on the = of duress., and 
Elbert, J., in delivering the opinion of the court, said: ‘“ Con- 
tracts made and money paid under duress of goods have been 
held, the fogmer void and the latter recoverable, in many well- 
considered cases both in England and America. The decisions 
are not uniform in their expression of the law, but they 
all rest upon the proposition that the duress of property 
was such as to render the contract or payment involuntary. 
It seems to be well settled that where a party has 
possession or control of the property of another, and refuses 
to surrender it to the control and use of the Owner, except 
upon compliance with an unlawful demand, a contract made 
or money paid by the owner under such circumstances, 
to emancipate the property, is to be regarded as made under 
compulsion.”’ 





63 Baker v, Morton, 12 Wall., 188. | as i oan es 
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81. Asa-general rule, an net or threat to do an act can 

Illegality of act constitute duress, only if that act is illegal. 
done or threatened If a person does or threatens nothing which 
how far necessary to he has not a legal right to do, there should 
ponetilnte: aureee be no duress. ‘A threat of imprisonment,” 
says Sir Frederick Pollock, ‘ is not duress, unless the im prison- 
ment would be unlawful’®. Thus in Befin v. Bignel™, the 
threat was of sending one’s wife toa lunatic asylum, and it 
was held not to constitute duress, ‘as it was not ofanything con- 
trary to law; at least not so to be understood.” 


In Bacon’s Digest, the doctrine is laid down that, “ where a 
person is illegally restrained of his liberty, by being confined in a 
common jail or elsewhere, and, during such restraint, enters into a 
bond or other security to the person who causes the restraint, 
he may avoid thesame for duress of imprisonment. But ifa man 
beimprisoned by order of law, the plaintiff may take a feoffment 
of him, or a bond for his satisfaction, and the deliverance of the 
defendant, notwithstanding the imprisonment, for this is not by 
duress of imprisonment, because he was in prison by course of 
law; for it is not accounted in law duress of imprisonment, but 
where either the imprisonment or the duress that is offered in 
person, or at large, is tortious and unlawful, for executio juris 
non habet injuriam.” 


The question has arisen generally in case of an arrest or im- 
prisonment in execution of a decree or on a criminal charge. 
Thus in Smith v. Monteith®, the action was ona promise 
to pay a sum of money in consideration of the promisor’s dis- 
charge out of custody in a former action, in which he had been 
arrested on plaintiff's application ; and it was held rot to be a 
case of duress, as Pollock, C.B., said: “for aught that appears, 
that arrest was legal, and the party was in lawful custody.” 


The rule of the German law appearsto bethe same Thus 
Eccius, in. his Preuesisches Privatrecht says”: “ Muss die 
Drohung ohne etn dem Drohenden gegeniiber dem Bedrohten 
zustehendes Recht hierzu, und in diesem Sinne widerrechtlich 
ein iibel androhen. 


Leia 


(C) The threat must be without there being a sufficient right to it in the threatening 
person over the person threatened, and in this sense, an illegal evil threatened. 
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So Pothier said: ‘the violence which leads to the rescission 
of a contract, should be an unjust violence, adversus bonos 
mores ; and the exercise of a legal right can never be allowed 
as a violence of this description; therefore a debtor can have 
no redress against a contract which he enters into with his 
creditor, upon the mere pretext that he was intimidated by the 
threats of being arrested, or even ofhis being actually under 
arrest, when he made the contract, provided the creditor had a 


right to arrest him.” ” 


The French law appears to be a little more free at present 
in this matter. Thus M. Rogron, in commenting on s. 1111 
of the French Civil Code relating to viclencz, says that it we 
s'applique évidemment pas a l’emplot réegulier des votes de 
drow légales. A plus forte raison en est-il ainsi de la menace 
@employer les voies légules, a@ moins toutefois gue ’emploi ou la 
menace d’un2 vote de drut légale n’aient ew pour but d’arriver 
aun résultat injuste. 


As to the Italian law, Giorgio Giorgi says”: “ Za violenza 
deve essere ingiusta. Se fosse giusta, Vautore delle minacce 
avrebbe esercitato un diritto: e potché, ‘qui ture suo utitur. 
neminem laedit,’ sarebbe inconcepibile un rimedio, che ne 
paralizzasse yli effetti. Perd la minaccia di esercitare un 
durttto, 0, come altriments dicesi, di ‘agire per le vie legali,’ 
non é stata mai dai giuristi considerata come violenza. Fingusi 
un crediore, che per ottenere la riscossione del suo avere 
untimidisca il debitore con lo spauracchio delle esecusiont 
realt o penali concesse dalla legge. Costut certamente non 
commetie violenza nel senso dt cui parliamo. Ma _ nasce 
dubbio, se ,questo medesimo princigio valga, quando la 
minaccia delle ‘vie leyali’ sin stata usata non al fine diretto 
per cut sono riconosciute dalla legge, ma al secondo fine di 
estorcere convenziont vantaggiose, o migliorare t patti gia conclust. 
Se per esempio, il creditore ha minacciato l’arresto e l'espro- 
prtazione nongia peressere pagato, ma per ottenere un aumento 
d’interesst, una vantaggiosa novazione del contratto, 1 
creditore avrd im questo caso commessa una violenza,o avra 
fatto uso legittimo delle vie legali? Avra commessa una violenzo, 
rtspondono generalmenie gli scrittori: e con ragione, giacché 
non é questo certamente un diritto che fa valere il creditore, 


ma un abuso colpevole delle sue facolta.”’ 


() The violence onght to be unjust, If it were just, the author of the menace 
would have exercised a right; and since he who uses his own right injures nobody, a 
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32. In the United States also it has been repeatedly held that 

a threat of a lawful arrest is not duress.” 
In the United States, Nor is it duress for an officer to threaten 
an execution-debtor to take him to jail 
unless he secures the debt by a mort- 
gage, when the officer has in his hands 
legal process requiring him to do that.“ It has been generally 
held that imprisonment, when lawful, is by no legal intend- 
ment an abridgement of the free and voluntary volition of 
the mind in the management of business transactions”; and 
therefore to constitute duress by imprisonment the impri- 
‘ sonment or theduress must be tortious and unlawful.” 


It is necessary to show an unlawful imprisonment, or abuse 
of or oppression under lawful process or legal detention.” 
Thus, if a man, supposing that he has a cause of action 
against another by lawful process cause him to be arrested 
and imprisoned, and that other voluntarily execute a deed 
for his deliverance, he cannot avoid such deed for duress of im- 
prisonment, although, in fact, the plaintiff had no cause of ac- 
tion.” So also where a man, lawfully arrested on process for 
seduction, marries the woman to procure his discharge, the 
Marriage is not deemed to have been performed on account of 
duress; e~en if it subsequently appear that he could not have 
heen convicted, provided that the prosecution was on probable 
cause, and not merely from malice.” 


A fortiori, if a judgment-creditor threatens to levy his 
execution on the debtor’s goods, and under fear of the levy 


stitute duress, 





remedy, which would paralyze the effects of that, would be inconceivable. Therefore tho 
menace to exercise a right, or, as is otherwise sail, to act in a legal manner, has never 
been considered by jurists as violence. Let us imagine a creditor, who in order to obtain 
what is due to him, intimidates his debtor with the threat of the executions, real or ponal, 
allowed by law. He certainly does not commit violence in the sense in which we speak 
of it. But there arises a doubt, whether this same principle holds good, when the threat 
of legal measures has been made use of not for the direot object for which they aru 
recognized by law, but for the secondary aim of extorting advantageous conventions, vu. 
to improve contracts already concluded. If, for instance, the oreditor has menaced the 
arrest or the attachment not merely in order to be paid, but in order to obtain an increase 
of interest or an advantageous novation of contract, would the creditor in this case havo 
committed violence, or have made a legitimate use of legal measures? The writers 
generally reply that he shall have committed a violence: and rightly, since it is certainly 
not a right which the creditor intends to make good, but a culpable abuse of his powers. 


78 Eddy ce. Herrin, 17 Me., 888. Taylor r. Calhell, 16 Ill., 98. 
ie Bunker vt. Steward, 4 Atl. Rep. Hobb., 266; Olark v. Turnbull, 47 
Me.), 558. N, J. L., 266 ; Watkins c. Baird, 
1’ Heaps t. Dunhaver, 95 Ill, 583; 6 Mass., 511. 
Smillie v, Titas, 82 N. J. Eq., 61. Marvin ¢. Marvin, 62 Ark., 425. 
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the debtor executes and delivers a note for the amount of the 
decree, the note cannot be avoided for duress.” On the same. 
principle, it is not duress for one who believes that he has 
been wronged to threaten the wrongdoer with a civil suit.*! 
And if the wrong includes a violation of the criminal law, it is 
vot duress to threaten him with a criminal prosecution. In 
most cases, the law regards it as the duty of every one who knows 
of the commission of a crime, to take measures to have the offen- 
der brought to justice, and it does not involve itself in the absur- 
dity of making it unlawful for one to express to the offender an 
intention of doing what the law makes it his duty to do.™ 


A threat of a legal process has been held not to be even such 
duress as will authorize a person to recover back money 
voluntarily paid on an illegal claim; for he might make proof 
and show that he was not liable.” Even a threat to withhold 
the payment of a debt, or to refuse the performance ofa contract, 
is not duress.” 


The rule appears to be somewhat modified recently, and 
even a legal imprisonment held to constitute duress if 
the process is sued out maliciously and without probable cause, 
or with probable cause, but for an unlawful purpose ; as, for 
instance, where a legal arrest for crime is procured for the 
purpose of coercing payment of a private demand, or if the 
imprisonment, though legal, is made unjustly oppressive.* 
To use criminal process to enforce the payment of a civil claim 
is evidence of an improper purpose.” 


Thus in Baker v. Morton,” Clifford, J., in delivering the 
opinion of the Supreme Court of the United States, observed of 
duress by imprisonment, that it exists ‘* where there is an arrest 


(C) This is on the same ee on which it has been held that to justify recovering 
back money paid when all the facts were known to the person paying at the time 
the payment, such payment must not have been simply an unwilling payment, but a 
compulsory one, and the compulsion must have been illegal, unjust, or oppressive. 5 


80 Hackley v. Headley, 45 Mich., 569. 88 Preston v. Boston, 13 Pick., 12. 
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for an improper purpose without just cause, or where there is 
an arrest for a just cause but without lawful authority, or 
for a jusi cause but for an unlawful purpose.” 


So also in Hatter v. Greenlee, ® Lipscomb, C. J., in delivering 
the opinion of the Supreme Court of Alabama, said that ‘“ every 
restraint of a man’s liberty, without warrant of law, is a duress 
of imprisonment ; and further, that when there is a legal and 
regular warrant, that if on going behind such warrant, it 
should be found to be bottomed on a false charge, without 
probable cause, and only used as a feint or pretext to cover an 
illegal design, it will be considered in law asa duress of im- 
prisonment ; and further, that when the charge is well founded, 
if the prisoner is maltreated, whilst so confined, that it would 
make his confinement duress of imprisonment, so far as 
to invalidate any act of his produced by such maltreatment.” 
In Watkins v. Baird,™ Parsons, C. J., in delivering the 
opinion of the Supreme Court of Massachusetts, said: “1t is 
a sound and correct principle of law, when a man shall 
falsely, maliciously, and without probable cause, sue out a 
process, in form regular and legal, to arrest ard imprison 
another, and shall obtain a deed from a purty thus arrested to 
procure his deliverance, such deed may be avoided by 
duress of imprisonment. For such imprisonment is tortious 
and unlawful as to the party procuring it.” In Richardson v. 
Duncan," it was held that an arrest for just cause and under 
lawful authority, if made for unlawful purposes, might con- 
stitute duress, so as to avoid a ann which the party made 
for his deliverance, , 


In Meek v. Atkinson, * Johnson, J., in delivering the opinion 
of the court, observed: ‘‘ that a contract is not*necessarily 
void, because even the person of the party to be bound is 
under restraint. One who is lawfully imprisoned may enter 
into a contract to obtain his discharge, or he will, in general, 
be bound by any contract he may make; and so with respect 
to duress of his goods. Contracts made with respect to 
them are not necessarily void ; for they may be based on a 
good and valuable consideration. And I take that it is only 
in those cases where the arrest is without sufficient cause, or 
lawful authority, or where an improper use has been made of 
it, and an advantage gained, that the party can avoid his 
contract.” 


89 1 Porter, 223. ®. 3N. H., 508. 
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In Eaddie v. Shininon™ an assignment of an insurance policy 
of a person by his wife, procured from her by threatening, in 
case of her refusal to execute the same, to arrest her husband 
and prosecute him for embezzlement committed by him while 
in the assignee’s service, was held to be void, on the ground 
that such threats amounted to duress. So alsoin Haynes v. 
Rudd, a note for an amount for which the promisor’s son was 
about to be arrested for embezzlement, was held void for duress, 
as it was executed under the influence produced by the promisee 
by operating upon his family pride, his fear of disgrace, and 
his desire to save his son from the ruinous effects of a prose- 
cution. In Foley v. Greene” also, a security executed by a mother 
to protect her son from exposure and prosecution for embezzle- 
ment was held invalid, even though there was no direct threat ; 
because the mother was a poor and ignorant woman, and she 
was told that if she executed the security, the whole matter of 
the defalcation would be kept quiet, and no criminal charge 
made against the son ; and there was thus a pressure exerted 
which had the effect, and was doubtless intended to have the 
effect, of a threat (D). 


In Shar v. Spooner a promissory note was executed and’ 
given by a person, while under arrest, in compliance with a requi- 
sition from another State for trial for the offence of cheating, 
at the instanceof one Shaw, who, on getting the note, set him - 
at liberty and promised that no creditor would harrass him if he 
came for business to that State. In delivering the opinion of 
the court, Parker, C. J., said that the arrest was made merely 
with a view to his removal to the other State, and ‘‘if, instead of 
this, he (Shaw) caused the defendant to be arrested, and made 
use of the process in any manner to compel the defendant to 








(D) The facts and the decision in this case were similar to those of the English case of 
Buyley v. Williams, °° in which agreements and securities were given by a father to . 
protect his son from criminal] prosecution for the forgery of his (father’s) name to certain 
a missory notes, and the court said : ‘‘If the agreements were exeouted under influence 

elt by the plaintiff and exercised by the defendants, if the fear of the criminal prosecution 
against the plaintiff’s son, or ifthe result of the discovery of a criminal aut, for which the 
laintiff was not liable, was used by the defendants against the plaintiff to operate upon 
is fears, 80 ag to induce him to give a security which would relieve his son from a cri- 
minal prosecution, according to the law of this court, a security obtained under such cir- 
cumstances cannot stand.” The decision was maintained on appeal by the House of 
Lords, °7 but on the ground that the plaintiff, on account of the pressure implied from 
the defendant's idea of prosecuting the plaintiff's son for forgery unless he gave the 
securities, was not a free and voluntary agent. There was no question of duress or its 
Megality in that case, and Sir Frederick Pollock treats that case as one of undue 
nfluence. 


93 26 N. Y., 9. °7 Williams v. Bayley, I. Eng. and Ir. 
*5 148 I. 618. 08 oN. H. 191. 
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settle, or give the note now in suit, that was a use of the 
rocess wholly unauthorized by law, and the note thus procured 
1s void.” 


In the Louisiana Civil Code, it is enacted that “if the vio- 
lence used be only a legal constraint, or the threats only of doin 
that which the party using them had a right to do, they shall 
not invalidate the contract’ ™; butitis added that “the mere 
forms of law to cover coercive proceedings furan unjust and 
illegal cause, if used or threatened in order to procure theassent 
to a contract, will invalidate it.” ” An illustration of this rule is 
given, by providing that an arrest without cause of action, ora 

demand of bail in an unreasonable sum, or threats of such pro- 
ceeding, invalidate a contract made under their pressure. 


38, Apparently the same comprehensive view will be taken 
of duress in the Indian Law. Where the In- 
Hlegality of act ; . oe ; 

done or threatencd dian Penal Code isin force, every act forbid- 
how far necessary to den by it will of course be unlawful, and prac- 
constitute duress in tically the Code isin forceinall British India. 
racien ES: The explanation attached to the definition of 
the term duress, expressly enacts that the same acts will consti- 
tute duress even where the Indian Penal Code is not in force, 
and the acts therefore are not necessarily illegal, The defini- 
tion also provides that “ the unlawful detaining, or threatening 
to detain, any property ” is duress. The word “unlawful ” 
may no doubt be so construed as to qualify ‘‘ threatening,” but 
ona strict construction of the language, the detention threaten- 
ed need not necessarily be unlawful. The question has, how- 
ever, never been judicially determined. In Banda Ali v. Bans- 
pat Singh,” the particular question did not arise 4s the arrest, 
in execution of a decree was held to constitute duress sufficient 
to.avoid a bond given for the amount of the decree, on the ground 
that the decree, was not only ex parte, but void for want of juris- 
diction. The decision in Langanayakamma v. Alwar Setti 
supports the broader construction, as the judges said that they 
could not “ say that obstructing the removal of a corpse by the 
deceased’s widow or her guardian unless she made an adoption 
and signed » document, is not an unlawful act or not an act 
such as ia defined by section 15 or 16 of the Indian Contract 
Act.” In British Burma, lawful imprisonment in Siam was 
distinctly held to constitute duress, on the ground that ‘ im- 


9° 8, 1856, 101 I, L. RB, IV All., 352. 
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prisunment in «a country where there is no settled system of 
law or procedure, and where the judge is invested with 
:rbitrary powers, is duress of a wholly different kind, the 
| risoner neither knows what will be the length of his impri- 
suument, nor what amount of pain ard misery he may be 
put to; allis indefinite, and thereture the apprehension acting 
on the mind of a manin such a situation would be infinitely 
greater than if he were imprisoned in acountry like England, 
\ here the law is settled and cannot be excecded by the judge.” ** 


34. Coercion contemplates, however, only physical acts. 
Corresponding moral considerations also 
Undue influence a8 revent a consent being free. They are 
affecting freedom of er . : ‘ 
acon: too varied in their character to admit of an 
exact description, and may generally be said 
to © include any improper or wrongful constraint, machination, 
or urgency of persuasion, whereby the will of a person is over 
cinpowered, and he is induced to do or forbear from an act, 
which he would not do, or would do if left to act freely.” On 
account of this very compreliensiveness, they are usually 
grouped under a particular head, and designated ‘‘ undue 
iufluence ”; which has been pithily described as that ** which 
destroys free agency, and constrains the person whose act is 
brought in judgment to do what is against his will, and what 
he would not have done if left by himself.”’ °* Sir Frederick 
Pollock, in his work on Contracts, says: ‘‘In equity there 
is no rule defining inflexibly what kind or amount of com- 
pulsion shall be sufiicient ground for avoiding a transaction, 
whether by way of agreement or by way of gift. ‘The ques- 
{ton to be decided in cach case is whether the party was a 
free and voluntary agent. Any influence brought to bear 
upon a person entering into an agreement, or consenting to a 
disposal of property, which, having regard to the age and 
capacity of the party, the nature of the transaction, and all 
the circumstances of the case, appears to have been such 
as to preclude the exercise of free and deliberate judgment, 
is considered by courts of equity to be undue influence, and 
is a ground for setting aside the act procured by its employ- 
ment.’ % Dr. Holland says that undue influence ‘ consists 
in acts which, though not fraudulent, amount to an abuse 
of the power, which circumstances have given to the will of 
one individual over that of another.” 


‘03a Moung Shoay Att v. Ko Byaw, Haydock v. Haydock, 33N. J. Eq., 
L. R., IIT I. A., 61. 494. ' 
2 Abb. L. Dict., 615. 105 Pp, 679, 
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So also Dr. Bishop says, ™ that “any ring Sep: in which 
& party may find himself involved, whereby his act of contract- 
ing is not that of a free agent, may, at least in equity, be avail- 
ed of by him to avoid it, as against those by whose procure- 
ment it was made.” Mr. Clark says, ™ that “Influence obtained 
by modest persuasion, and arguments addressed to the under- 
standing, or by mere appeals to the affections, cannot properly be 
termed ‘undue influence’ in a legal sense '™ ; but influence 
obtained by flattery, importunity, superiority of will, mind, or 
character, or by what art soever that human thought, ingenuity, 
or cunning may emp oe which would give dominion over the 
will of a person to such an extent as to destroy the free agency, 
or constrain him to do against his will what he is unable to 
refuse, is such an influence as the law condemns as undue '” ”’, 
Pomeroy considers undue influence as a moral, social, or 
domestic force exerted upon a party, controlling the free action 
of his will.” 

The statutory definitions of undue influence are more 
definite and compact. Thus the California Civil Code 
exacts” that undue influence consists (1) in the use, by one 
in whom a confidence is reposed by another, or who holds a real 
or apparent authority over him, of such confidenceor authority, 
for the purpose of obtaining an unfair advantage over him; 
in taking an unfair advantage of another’s weakness of mind ; 
or (3) in taking a grossly oppressive and unfair advantage 
of another’s necessities or distress. Recent text-writers have 
also adopted similar descriptions of the expression. Thus even 
Clark ™ describes undue influence as consisting: (a) in the use by 
one in whom confidence is reposed by another, or who holdsa real 
or apparent authority over him, of such confidence or authority 
for the purpose of obtaining an unfair advantage over him; (b) in 
taking an unfair advantage of another’s weakness of mind; 
and (c) in taking a grossly oppressive and unfair advantage of 
another's necessities and distress. 


In British India also, undue influence is defined 80 as 
to include every such treatment of a person whose mind is en- 
feebled by old age, illness, or mental or bodily distress, which 
does not amount to coercion, and yet makes that person con- 
sent to that to which he would not otherwise have consented; 
and every use of confidence or authority by a person in whom 
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confidence is reposed by another, or who holds a real-or apparent 
authority over that other, for the purpose of obtaining an advan- 
tage over that other which, but forsuch confidence or authority, 
he could not have obtained ™‘. This enumeration of circums- 
tances constituting undue influence is far from complete; spe- 
cially as English courts of equity have, since their early 
days, been busy with a recognition as undueinfluence of various 
circumstances of moral hardship; and undue influence is one of 
the chief branches of the exclusive jurisdiction of such courts. 


35. Theterm “fraud” is used in a very comprehensive sense in 
the English and the -Indian Law. Its po- 
Paehagiie ee pular notion consists of deception, and ordi- 
Fresttowi of couseut: 8 nary lexicographers define it as “deception 
deliberately practised with a view to gaining 
an unlawful or unfair advantage.”’?" Even Wharton, in his Law 
Lexicon, defines it as deceit in defrauding or endeavouring to 
defraud another of his right, by artful device, contrary to the 
rule of honesty. This was the early notion of fraud in the 
English law, the notion in the Common law, as not affected and 
widened by the practice of the courts ofequity. Thus in Hay- 
craft v. Creasy, ** Le Blanc said that “ by fraud he understood 
an intention to deceive, whether from an expectation of advan- 
tage to the party himself, or from ill-will towards another.” 


This is exactly what Roman lawyers meant by dolus. Thus 
Gallus Aquilius defined dolus as Quam aliud simulatur et aliud 
agitur. Servius more fully described it as machinationem 
quandam, alterius decipiendi causa, cum altud simulatur et aliud 
agitur. This definition was considered too general, and Labeo 
pointed out ; Posse sine dissimulatione id agi, ut quis circum- 
veniatur; posse et sine dolo malo aliud agi, aliud simulari, sicuti 
factunt qui per ejus modi dissimulationem deserviant et tuentur 
vel sua, vel alsena. He defined it as omnis calliditato, 
fallacia, machinatio ad circumventendum, fallendum, deci- 
piendum alterum adhibita. Ulpian and other Roman jurists 
approved of that definition. Speaking of that definition, M. 
Bédarride, in his work on Dol and Fraud, says”: Elle répondait 
parfaitement dVidée qu'on peut se faire du dol et des caractéres 
le constituant. En effet, le concours de maneuvres déloyales et 
d'un préudice pour la partie coniractante, détermine nettement 
la nature du dol et son objet, indique le double fondement de 
action ouverte @ celui qui en a dé victime. 
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The term fraud derived from a word denoting simple pre- 
judice was at first used in a still more restricted sense, to denote 
a similar, but less artful, conduct directed rather against courts 
or third persons than against the other party to a transaction. 
To use the words of M. Chardon, it descendait jusgu’d des cas 
dans lesquels Pintention n’a rien de coupable, mais gui présentent 
um dommage par l’événement, ce = les docteurs appellaient 
Fraus non in consilio sed eventu.™® French jurists often refer 
to that distinction between fraud and dol. 


Thus M. Bedarride says: Sans doute, le dol et la fraude ont 
des caractéeres communs, subissent dans leur recherche l’empire de 
principes analogues, produisent des effets identiques. Mais ily 
a entre eus des différences notables dansleur nature, dans leur 
origine, souvent méme dans leurs résultats. Ainsi, le dol ne 
peut exister sans l’emploide manures, imputables a l’une d2s 
parties, ou exécutées dans son intérét par un tiers. La fraude, 
au contraire, ne réside le plus souvent que dans l’exécution d'une 
convention licite et juste, elle n’exege aucune manauvre; elle est, 
dans certain cas, concertée entre toutes les parties contractantes. 
Le dol vicie essentiellement le contrat. La fraude, méme con- 
venue, n'a souvent avcune influence sur la validité et, consé- 
quemment, sur l'exécution a donner a la convention. Aussi, 
verrons—nous que la plainte en fraude n’est pas toujours per- 
mise, tandis que celle en dol ne saurait, dans aucun cas, ¢étre 
refusée a la partie lésée. So also Chardon, in his Traite du 
Dol,’ says: Chacun de ces deux mots a cependant un sens 
propre auquel il est convenable de se fixer, pour concervoir des 
1dées plus saines sur les questions qui s’y rattachent. Le dol est 
Part de tromper la personne qu’on dépouile. La fraude est 
celui de violer les lois en trompant les magistrats ou les tiers par 
la forme des actes. Dans quelques circonstances il y a dol sans 
fraude ; dans d'autres, i] y a fraude sans dol, et trés-souvent il y 
a dol et fraude. Par ewzmple, il n'y a que dol quand, par «es 
artifices, un individu est déterminé 2 donner sa chose ou a la 
vendre a vil priz. -Il n'y a que fraude quand l’usurier, de cuncert 
avec Tinfortuné qu'il ruine, couvre ses rapines par une 
convention légale en apparence. Il y a dol et fraude lorsqu’ un 
incapable obtient par des perfidies, non-seulement une libéralité 
imméritée, mais encore son déguisement sous la forms d’un 
contrat onéreuz. 
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36. In the English law, however, there is no term corres- 
ponding to dol, and a great deal of the diffi- 
culty attaching to the expression “ fraud,” 
is due to the circumstance of its doing duty 
for both dol and fraude of the French Law. 


The greatest extension in the sense of that expression has 
been made, however, by the action of the Courts of Equity, which 
have released the expression entirely from the trammels of deli- 
berate deception and moral turpitude. Thus in Harman v. 
Fisher™, fraud was said to be an act unwarranted in law, to 
the prejudice of a third person, and not that crafty villainy or 
grossness of deceit to which it was applied in common lan- 
guage. In the case of Green v, Nixon,” Sir John Romilly observ- 
ed that “ fraud implies a wilful act on the part of any one, whereby 
another is sought to be deprived, by unjustifiable means, of 
what he is entitled to.” Similarly, in Larl of Aylesford v. 
Morris, Lord Selborne, L. C., said: ‘ Fraud does not here 
mean deceit or circumvention ; it means an unconscientious use 
of the power urising out of these circumstances and conditions.” 


Fraud in English 
Law. 


In England, fraud is, therefore, defined at present, as a. 
statement creating in a person a false belief as toany circum- 
stances, a false representation of fact, made with a knowledge of 
its falsehood, or recklessly without belief in its truth, with the 
intention that it should be acted upon by the complaining party, 
and actually inducing him to act upon it™. Similarly, Dr. 
Holland defines’ it as “‘ the intentional determination of the 
will of another to a decision harmful to his interests by 
means of a representation which is neither true nor believed to 
be true byethe person making it ;’ with the further obser- 
vation that ‘“ the essentials of a fraudulent repre- 
sentation are that it is (1) untrue in fact, (2) made with 
knowledge of its untruth, or without belief in its truth, 
or with recklessness as to its truth or falsehood, (8) made 
for the purpose of inducing another to act upon it.” 


The same view is taken inthe United States also. Dr. 
Pomeroy says’ that “every fraud, in its most general and 
fundamental conception, consists in obtaining an undue advan- 
tage by means of some act or omission which is unconscientious 
or a violation of good faith in the broad meaning given to the 
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term by equity. Furthermore, it isa necessary ae of this 
conception that the act or omission itself, by which the undue 
advan is obtained, should be willful; in other words, 
cong knowingly and intentionally done by the party; 
but it is not essential in the equitable notion, although it 
is in the legal, that there should a knowledge of and an 
intention to obtain the undue advantage which results.” 
Clark, in his work on Contracts,’” describes fraud as “a false 
representation of a material fact, or nondisclosure of a material 
fact under such circumstances that it amounts to a false re- 
presentation, made with knowledge of its falsity, or in reckless 
disregard of whether it is true or false, or as of personal know- 
ledge, with the intention that it shall be acted upon by the 
other party, and which is acted upon by him to his injury.” 


Thus, in Kirby v. Ingersoll,'*® the Michigan Supreme Court 
said that “‘ by the term ‘fraud,’ the legal intent and effect of the 
acts complained of ismeant. The law hasa standard for measur- 
ing the intent of parties, and declares an illegal act prejudicial to 
the rights of others a fraud on such rights, although the 
parties deny all intention of committing a fraud.” This was 
quoted with approval by McWhorter, C. J., in delivering the 
opinion of theSupreme Court of Florida in Legan v. Loyan™, in 
which, in speaking of a mortgage, he suid, that, if the mortgage 
‘fin effect is a fraud upon the right of the creditor, the motives 
of the parties are of no consequence.” In delivering the 
_ of the Supreme Court of Pennsylvania in Mitchell v. 

inizer, *® Coulter, J., said, that ‘‘ it may safely be averred, that 
all deceitful practices in depriving or endeavouring to deprive 
another of his known right by means of some artfyl device or 
plan, contrary to the plain rules of common honesty, is fraud.” 


87. In the Indian Law, the term is used in the same com- 

prehensive sense. It is not restricted toa 

*¢ suggestion, as a fact, of that which is not 

‘true, by one who does not believe it to be 

true,” but.extends also to “any of the following acts commit- 

ted by a party to a contract, or with his connivance, or by 
his agent— 


(1) the active concealment of a fact by one having knowl- 
edge or belief of the fact ; 
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(2) o promise made without any intention of perform- 
ing it; 
(3) any other act fitted to deceive ; 


(4) any such actor omission asthe law specially declares 
to be fraudulent. 


Even silence as to facts likely to affect the willingness of a 
person to enter into a contract is declared to be fraud, if the 
circumstances ‘‘ are such that regard being had to them, it 
is the duty of the person keeping silence to speak, or the 
silence itself is equivalent to speech.” Nor do these acts 
constitute fraud, only when they are committed with an 
intent to deceive another party to the contract, but also 
when the intent is to induce him to enter into the contract. _ 

The Indian Law has, however, grouped some of the cases fall- 
ing within what in the English Law is usually called legal or 
constructive fraud, as separate from fraud, under the head of 
‘misrepresentation,’ which is definedin the Indian Contract 
Act,” to mean and include— 


(1) the positive assertion, in a manner not warranted by 
the information of the person making it, of that which 
is not true, though he believes it to be true ; 


(2) any breach of duty which, without an intent to de- 
ceive, gains an advantage to the person committing it, 
or any one claiming under him, by misleading another 
to his prejudice, or to the prejudice of any one claim- 
ing under him; 


(3) caysing, however innocently, a party to an agree- 
ment to make a mistake as to the substance of the 
thing which is the subject of the agreement. 


88. Neither coercion or undue influence, nor fraud can pre- 

Absence of freeand Vent the creation of, or destroy, or even in- 
fair consent makes validate, a contract induced by a consent 
contracts only void- affected by them. Fraud is often said to 
able. vitiate consent, but it does not negative it; 
and a contract is not necessarily void, on the ground of its hav- 
ing been induced by a consent vitiated by fraud. Nor has 
coercion or undue influence any higher effect. The Indian 
Contract Act actually enacts that, when consent to an agree- 
ment is caused by coercion, undue influence, fraud or mis- 
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representation, the agreement is a contract voidable at the 
option of the party whose consent was so caused ; and that, if 
the consent is caused by fraud or misrepresentation, that 
party may even insist on the performance of the contract, so 
that he may be placed in the position in which he would have 
been if the representation made had beentrue. Further, the 
contract will not even be voidable, when the consent is caused 
by misrepresentation or fraudulent silence, if the party, whose 
consént was so caused, had the means of discovering the truth 
with ordinary diligence.” 


The English law is the same. Under that also a contract, 
induced by the abovementioned causes of consent, is not 
void ; but only voidable at the option of the party injured by 
the contract. Sir Frederick Pollock broadly says: ‘that 
where the consent of one party to a contract is obtained by 
the other, under such circumstances that the consent is not 
free, the contract is voidable at the option of the party whose 
consent is so obtained. It is quite clear that it is not merely 
void” 4, In the United States, the Louisiana Civil Code 
enacts, that ‘* engagements made through error, violence, 
fraud or menace, are not absolutely null, but are voidable 
by the parties who have contracted under the influence 
of such error, fraud, violence or menace, or by the represent- 
atives of such parties.” 


A deed taken under duress has often been held to be void- 
able.” In Bush v. Brown,’ Downey, J., in delivering the 
opinion of the Supreme Court of Indiana, said that duress 
“‘ while it does not render the contract absolutely void, will yet 
enable the party so under duress to avoid it at his option.” 
Almost every text-writer has laid down the same rule." Clark 
says “that a contract is not void, because it was entered into 
under duress, but, as in the case of fraud, is merely voidable 
at the option of the injured party, and stands unless he sees fit 
to avoid or rescind it.” 


(C) In Fatrbanke v. Snow'**, Holmes, J., in delivering the opinion of the court, said 
that it was well-settled, ‘that where, as usual, the so-called duress consists only of 
threats, the contract is only voidable.” It is not to be inferred from this that the court 
considered that a different rule would apply when the durces did not consist of threats 
but of acts. The case under consideration being one of threats, it was not necessary to 
consider or pronounce upon any other point. 
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With regard to undue influence also, it has been repeatedly 
laid down that it renders a contract voidable at the option of 
the injured party.“ The contract stands, however, unless 
avoided.” Anson observes that ‘‘ contracts and gifts made 
under influence are voidable and not void”.’* 


In regard to fraud, the character of its effect is still clearer. It 
has been repeatedly laid down that fraud renders a contract 
voidable and not void."* Kerr in his work on Fraud ™ says, 
that ‘a contract or other transaction, induced or tainted by fraud, 
is not void, but only voidable at the election of the party defraud- 
ed. Until it is avoided, the transaction is valid, so that third 
parties, without notice of the fraud, may; in the meantime, acquire 
rights and interests in the matter which they may enforce 
against the party defrauded.”” A contract which is void has 
no effect whatever, and, if it has any effect, it cannot be void. 
It is settled that a person, who has been induced by fraud to 
enter into a contract may waive the fraud, and hold the other 
party to his bargain, even recovering damages for the fraud, 
though he may not be able to rescind the contract, if he delays 
for an unreasonable time, or acts upon it with knowledge of the 
fraud; and that, as a rule, he will not be permitted to rescind, 
unless the other party is placed in statu gue. Kven bond-fide 
purchases from a fraudulent vendee acquire a title which may 
not be defeated by the original vendor’s exercise of his right to 
rescind. Thus where a bargain has been made by the owner of 
the chattel with another, by which any property is transferred 
to that other, the property actually passes, though the bargain 
has been induced by fraud. This was clearly laid down by the 
Exchequer Chamber in Clough v. London and North-Western 
Ry. Co.,“"% which Mellor, J., in delivering the opinion of the 
court, said: ‘‘ We agree completely with what is stated by all 
the Judges below, that the property in the goods passed from. 
the London Co. to Adams by the contract of sale; the fact 
that the contract was induced by fraud did not render the 
contract void, or prevent the property from passing ; but 
merely gave the party defrauded a right, on discovering the 
fraud, to elect whether he would continue to treat the contract 
as binding, or would disaffirm the contract and resume his 
property . . . . We think that, so long as he has made 
no election, he retains the right to determine it either way, 
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subject to this, that, if in the interval, whilst he is deliberating, 
an innocent third party has acquired an interest in the 
property ; or if, in consequence of his delay, the position even 
of the wrongdoer is affected, it will preclude him from 
exercising his right to rescind.” It is clear from this, that 
a contract, induced by force or fraud, is not void, but only 
voidable, and that, even its rescission does not make it void 
as against bond-fide purchasers from the defrauding party. | 


‘The same rule is recognized in the United States, Thus 
Clark in his work on Contracts says ‘“‘that fraud does 
\ not render the contract absolutely void, but renders it 
“woidable at the option of the party injured.” In Bazrd v. 

Mayor,’ Ruger, a J., in delivering the opinion of the court, 
observed, that “It is the duty of a party who has been 
induced to enter into the making of an executory contract 
for the purchase of personal property through fraud, if he 
desires to avail himself ofthat objection, to act upon the first- 
opportunity and rescind it by repudiating its obligations,” and 
said: ‘* sucha contract is not void, but is simply voidable at the 
option of the party defrauded, and requires afhrmative action on 
his part to relieve himself from its obligations.” Itis no doubt 
sometimes said that coercion, undue influence and fraud render 
a contract void ab initio; but this is merely a careless use of 
words. The word “ void” is often used for voidable,’” though 
there is a material difference between the two. Thus in the Eli- 
zabethan Statute (27 Eliz., ch.4.), for the protection of purchasers, 
certain conveyances of lands, tenements or other heredita- 
ments are declared to be“ utterly void, frustrate, and of no effect,” 
and still it is quite settled that they are only voidable as 
against persons who should have purchased them before or might 
purchase them afterwards, or their legal representatives. The 
same construction has also been put on 13 Hliz., ch. 5, which 
was enacted for the protection of creditors, and declared certain 
conveyances, &c., “‘to be clearly and utterly void, frustrate, and of 
none effect” genera)ly and not only as against any person or 
persons, and still it has long been quite settled that such 
transactions are not void, but only voidable as against the 
creditors affected prejudicially by them. 

Similarly, it is laid down in the Civil Code of France that 
violence and dol are a cause of the nullity of the contract in- 
duced by them™; but s. 1117 lays down that such a contract 
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n'est point nulle de pleén drott, but only gives lieu @ une actionen 
nullité ou en rescision. The Italian Civil, Code has not got any 
such explanatory provision, but the clauses’ relating to the 
nullity of a contract on the ground of violenza and dolo are 
construed in the same manner. Speaking of the rights of third 
persons, Giorgio Giorgisays that that is the chief reason for 
which le moderne legislaziont hanno considerato la violenza come 
semplice vizio di consenso che produce invalidita con azione da 
esperimentarsi dentro un breve periodo di tempo. 


In the German Law also, in case of transactions infer vivos, er- 
zwungen abgegebene Erkiarung wird durch nachtriigliches Aner- 
kenniniss im Zustand der Waillensfrethett riickwarts giltig*® (h) 
Eccius, in his Preussisches Privatrecht further says: Da die 
Erklirung des Betrogenen beim Rechtsgeschaft unter Lebenden 
nur nach seenem Willen anfechtbar ist, so folgt; dass der Betrogene 
auch bei thr beharren, sie als giltig betrachten kann (1) ‘. 


39. Non videntur consentire gui erant. Nule a enim voluntas 
errantis est. This must be generally 
correct also, as aconsent isonlyi gard 
to an act, and the error referred to also 
must be in regard to that act, or in regard to such constituents 
of it as may be material in the particular branch of law to 
which the matter under consideration may relate. The term 
error, however, is a very comprehensive one, It has been 
Gescribed as una difformita fra le idee della nostra mente e 
Vordine delle cose (j) °. 


Jurists look at error from different points of view, con- 
templating different incidents of the act erred about as its 
essentials, and therefore taking different views of its legal effect. 
Thus it has been said by Eccius, in his work on Preussisches 
Privatrecht, that an erroris die unwahre Vorstellung von den 
Wirkungen des Inhalis der Erkldrung (k)*®. Asa natural result 


General effect of 
mistake on consent. 


(g) The modern legislations have considered violence as simply a vice of consent, 
which produces invalidity by an action to be tried within a short period of time. 

(4) A-declaration extorted by force will, through subsequent ratification while the 
will js free, become valid again. 

(i) A declaration of the deceived person in legal transactions inter viros is void- 
able only according to his will ; so does it follow that the deceived person oan also insist 
that the transaction may be deemed valid. 

;) An unconformity between the ideas of our mind and the order of the things. 

i) The untrue conception of the effectiveness of the contents of the declaration (of 

consent). 
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of that; he'says; that Der Wille ferve 
don Ween seh irrt (Ll). 

On'the othet hand; Sir Frederick Pollock saya: “Mistake 
as buch has ‘no ‘legal effects at all. When'an act is done 
under a mistake, the mistdke does not either add anything 
to'or take away anything from the legal consequences of that 
act, either as regards any right of other persons or any liability 
of the person doing it, nor does it produce any specis 
consequences of its own; unless knowledge of something which 
the mistake prevents from being known, or an intention 
necessarily depending on such knowledge, be from the nature 
of the particular act a condition precedent to the arising of 
some right or duty under it’.” He even says that “ mistake 
does not of itself affect the validity of contracts at all;” though 
: s re be such as to prevent any real agreement being 
ormed” *, 


Parties to a contract sometimes do not mean the same 
thivg, or, while meaning the same thing, one or both form 
untrue conclusions as to that thing or as to the object of the 
contract. In such a case, there is no actual concurrence of 
wills, and therefore no real consent to form acontract, and no 
contract. It is not necessary that a mistake should have this 
effect in every case. There are cases, however, in which it has 
that effect, and reference to those cases will be made later on. 


40. The word “error ”’ is often identified with “mistake,” and 

; thus distinguished from “ignorance.” It is 
Mistake, error,and sometimes held to be a general word includ- 
wecenee how far ing both mistake and ignorance. Mistake is, 
however, essentially different from ign- 

rance.’ Ignorance, it has been repeatedly said, is not niin 
The distinction has been chiefly adverted to in regard to the ig- 
norance ‘and the mistake of law. Johnson, J., in distinguishing 
the two in the opinion of the court in Lawrence v. Beaubien”, 
observed that ‘the former is passive, and does not presume to 
reason, arid unless we were permitted: to dive into the secret 
recesses of the heart, its presence is incapable of proof; but the 
latter presumes to know when it does not, and supplies palpable 
evidence of its existence.” The case of Culbreath v. Cul- 
breath affords a good illustration of the difference between 
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that. case, said: “Ignorance does cane to. knasledge, oat 

"* * e assumes to know. Ignorance may.be the result of laches 
which is criminal; mistake argues diligence, which, is.commend- 
able. Mere ignorance is no mistake, but a mistake always in- 
volves ignorance, yet not that alone.. If the plaintiff—the ad- 
ministrator—had refused to pay the distributive share in the 
estate which he represented to the children of his intestate’s 
deceased sister, upon the ground that they were not entitled in 
law, that would have been a case of ignorance, and he would 
not be heard for a moment upon a plea that, being ignorant of 
the law, he is not liable to pay interest on their money in his 
hands. But the case is, that he was not only ignorant of their 
right in law, but believed that the defendants were entitled to 
their exclusion, and acted upon that belief, by paying the 
money to them. The ignorance, in this case, of their right, 
and the belief in the right of the defendants, and action on that 
belief, constitute the mistake. The distinction isa practical 
one, in this, that mere ignorance of the law is not susceptible 
of proof.. Proof cannot reach the convictions of the mind, un- 
developed in action; whereas, a mistake of the law, developed 
in overt acts, is capable of proof like other facts.” 


On the other hand, Walker, J., indelivering the opinion of the 
court in Gwinn v. Hamilton,” observed that “a distinction has 
been taken in South Carolina, Georgia, Kentucky and Maryland 
between mistakes of law and ignorance of law, and there are 
some English decisions which have been regarded by some as 
supporting the distinction. But this distinction has oes gene- 
rally repudiated, as resting upon a mere imaginary difference, 
or as too subtle and refined for practical application. The great 
weight of authority, both in England and America, maintains 
the rule we have laid down above.” In Champlin v. Laytin,” 
Branson, J., observed that there was no distinction between an 
ignorance and a mistake of the law, while Senator Paige observed 

t the distinction made was proper. 


Strictly speaking, ignorance is the absence of some idea, the 
not knowing of ae ce that exists, while a mistake is the 
existence of a wrong idea, the knowing of something which does 
not exist. Looked deeply, however, they are the different aspects 
of the same thing, eac implying the not knowing of the real 
state of things. The Indian Contract Act thus uses the word 
mistake only, and the Indian Penal Code the word ignorance 


29 Ala., 288. | 13 18 Wend., 7. 
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only. Their legal effect, is, however, the same. So also 
Bigelow in an article in the Law Quarterly Review," after 
observing that mistake,as contrasted with ignorance, implies 
some notice and consideration of the law, says ‘‘ the terms are 
commonly used as synonymous; or rather the term mistake has 
nearly usurped the other’s place.” 


In German law also, Das Falschwissen und das Nichtwissen 
stehen sich in threr Bedeutung fiir das Recht gleich™ 


41, Toprevent the formation ofa contract, itis not necessary 
efiabe aesniend that both the parties should be mistaken. 
party may prevent form- There can be no concurrence of wills, even 
ation of contract. if one party is under a mistake. The 
Roman Law did not require for the in- 
validity of a contract that the error should be bilateral. Giorgio 
Giorgi in his work on the Theory of Obligations, after observ- 
ing that, says : Tanto merita scusa chi ha sbagliato solo, purche 
non sia stato vittima di un errore imperdonabile, quanto la 
merita chi ha sbagliato in compagnia dell'altro contraente. 
E d’altronde la legge scusa certe volte Verrore sulla persona: ora 
questa specie dt errore come potrebbe essere bilaterale.* (2) 
Under the English Law, a contract may in some cases be 
held invalid on account of the mistake of one of the parties.” 
The Indian Law of Contracts lays it down, however, generally, 
as a necessary condition of the invalidity of a contract, that 
both the parties must be under a mistake. This view is not 
quite without authority, and though not generally approved, is 
of course, so far as it goes, not likely to lead to any practical 
difficulties, particularly as this provision of the Act will apply 
chiefly to cases in which there is a contract, and the mistake is 
only in substantia and such as may invalidate the contract. And 
in such cases, the contract even under the English Law will be 
invalid only, if the error is common to both partes.” “In fact,” 
Dr. Bishop says,” “that as a general rule, the mistake which 
will render a contract void or voidable must be mutual.” In 
any case, it is seldom that one party may be under a mistake, 


Ae Mistake and ignorance are the same in their signification for purposes 
of law. 

(l) He who has alone made a mistake, if he be not the victim of an unpardonable error, 
merits excuse as much as be who has madea mistake in company with the other contract- 
ing party. Andason the other hand, the law exouses sometimes the error concern- 
ing the person: how oan this species of error be bilateral. 


14 T, 208, 7 Paget v. Marshall, 28 Ch, D.. 268. 
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without the other party being cognizant of it. And when this 
other party is innocent, it will generally be too hard on him to 
allow the mistaken party to allege a mistake, and have the 
contract set aside on account of it. A due regard to the interests of 
the innocent party who thought that there was a valid contract, 
and made all his dispositions in reliance on that contract, might 
well require that the contract should not be set aside except in 
cases in which there was a mistake on both the sides. In such 
cases, if one of the parties must suffer, it is only right that the 
suffering must be on the side on which there is a mistake. 
Nor is there any hardship in this. Law looks more to the 
expression of consent than to the consent itself. Even when 
there is no actual concurrence of wills, the parties or either of 
them are often not at liberty to allege their mistake, on the 
ground of estoppel or of public policy, and must suffer for its 
consequences. 


42. As observed above, mistake in certain cases has the 

Nature of facts, mis- effect of negativing or vitiating consent, 
take of which may affect and thus of affecting the existence or 
consent. validity of a contract. Mistakes, both of 
fact and law, may have this effect, but there are differences in 
the operation of the two; and reference will be made first 
to the former, which proceeds either from ignorance of that 
which really exists, or from a mistaken belief in the existence 
of that which has none.” 


The nature and effect of a mistake on contracts was well 
explained in the case of Hurd v. Half, in which Dixon, J., 
in delivering the opinion of the court said : “ A mistake of fact 
1s ordinayly said to take place, either when some fact, which 
really exists, is unknown, or some fact is supposed to exist 
which really does not exist. In legal parlance it has a much 
more enlarged signification than a mistake of law, and extends 
to and includes the case of a party who, through mere 
ignorance of the existence or non-existence of a material fact 
is induced to do an act or enter into a contract injurious 
to himself, where, if he had been informed of the existence 
or non-existence of such fact, he would not have performed 
such act, or made such contract. Ignorance of the existence 
or non-existence of a material fact, precludes the idea that 
the party, at the time ofthe transaction, should have been 
influenced by it, for it is impossible that the mind should be 
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moved by that of which it knows nothing. This ignorance of 
facts must be excusable, that is, it must not arise from the 
intentional neglect of the party to investigate them. The rule 
which formerly prevailed, that if a party might, by the 
exercise of reasonable diligence, have ascertained the facts, he 
would not, on the ground of ignorance or mistake, be relieved 
from bis contract, has of late been very much relaxed. The 
later cases establish the doctrine that whenever there is a 
clear bond jide mistake, ignorance or forgetfulness of facts, 
the contract may, on that account, be avoided.’ 


Broadly speaking, there is no contract at all, where the mis- 
take is in regard to the nature or the terms of the agreement 
itself, in regard to the person with whom the agreement is 
made, or in regard to the identity or existence of the object 
of the agreement. When the mistake is in regard to any other 
matter, there may be a contract, but the mistake will in 
certain cases render the contract void. What these cases are, 
has not been absolutely settled in any system of law, nor do 
they appear to admit ofa general settlement. The Indian 
Contract Act lays down that the mistake of fact to invalidate 
the agreement must be as ‘ to a matter of fact essential to 
the agreement.” This does not solve the difficulty, but only 
throws it astep further as to what is so essential to an agree- 
ment; and this must be determined with reference to the 
peculiar circumstances of each case. 


The provisions of the Continental Codes are also couched 
in general Janguage, and do not throw much light on the 
matter. The French Civil Code thus lays down that the 
error is a cause of the nullity of the contract, only when it 
tombe sur la substance méme de la chose qui en est Vobjet®.: 
The Italian Civil Code lays down that an error di fatto non 
produce la nullita del contratto, se non quando cade sopra la 
sostanza della cosa che ne forma Voggetto. * (m) 


‘Che Spanish Civil Code provides that the error to vitiate 
consent ought to bear on the substance of the thing which forms 
the object of the contract, or on the conditions which have 
given room to its formation *. The Louisiana Civil Code™ is 
a little more definite, and provides that an error to invalidate a 


(m) Of fact uoes the nullity of the contract, hen it relates to the substance 
of the thing whioh forms the objext of ft poe ered ee . 





8. 1310, | $4 §, 1966, 
5 Act, 1128. 


8.0aj Facrs MISTARS OF WHICH APPxots CoNsRHT. 71: 


cotittact must bein some point, whith was a principal cause for 
masking the contract. The Egyptian Civil Code goes still fur- 
ther and enacts that a mistake renders the consent void, when. 
it affects the main description under which the subject-matter 
of the contract has been regarded in the contract®. The Ger- 
man Civil Code has chalked out an altogether new line and is 
still more vague. Thus 8. 119 of the Code enacts: Wer be 
der Abgabe einer Willenserkldrung iiber deren Inhalt 
im Irrthume war oder eine rklarung dieses Inhalts 
iiterhaupt nicht: abgeben wollte, kann die Erklarung 
anjechten, wenn anzunehmen ist, dass er sie bei Kennt- 
niss der Sachlage und bet verstdndiger Wiirdigung des 
Falles nicht abgegeben haben wiirde. Als Irrthum iiber den In- 
halt der Erkiarung gilt auch der Irrthum iiber solche Eugen. 
schafien der Person oder der Sache, die im Verkehr als wesentlich 
angeschen werden (a). And 8S. 120adds: Hine Wallens- 
serklarung welche durch die zur  Uebermittelung — ver- 
wendete Person oder Anstalt wunrichttg iibermitielt wor- 
den ist, kann unter der gleichen Voraussetzung ange- 
fochten werden wie nach § 119 eine irrthiimlich abgegebene 
Willenserklarung (b). 

As a general principle in the abstract, an error to be able to 
form a ground for the invalidation of a contract deve avere 
avuto tantu peso sull’animo del contraente medesimo, da 
rendere cerlo che esso non avrebbe concluso tl contratto se 
avesse conosciuta la verité."(n) This principle does not appear, 
however, to have been adopted in any positive system of law. 
The extent of its actual application is determined somewhat 
differently by judges in different countries, The illustra- 
tions given in the Indian Contract Act * of matters of fast 
essential tothe agreement do not throw any valuable light on 
the character of the relation indicated by the word “ essen- 
tial. They all refer to the existence of the subject-matter of 
the agreement, and therefore do not help to indicate what 

(@) He who in making a declaration of will was mistaken regarding the contents of it, 
or did not wish to make a declaration with auch contents, may claim to avoid it, if it is to 
be supposed that he would not have made it, if aware of the state of things, and if 

htly able to appreciate the case. An error regarding such qualities of the person or 
thing as are considered important in transactions is also to be considered & mistake 
reyardiig the contents, 

(b) A declaration of will which has been wrongly transmitted ry n or in- 
stitution employed in transmitting it, may be claimed to be avoided in the same 
manner as a Wrongly made declaration according to 8, 119. 


(s) Must have had such weight over the contracting party himself, ag to render it 
certain that he would not have entered into the contract if he had known the trath. 
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matters would be considered essential. The determination of 
what matters of fact are essential to the agreement, must, 
therefore, ex necessitate ret as in the case of the French 
and the Italian Codes, proceed, in the main, on general consi- 


derations. 


It is beyond the scope of this treatise to discuss all the cases 
in which a mistake, as to these matters will, or will not, in- 
validate the contract ; nor is it necessary to refer to the various 
conditions in which, and the various restrictions under which, 
a mistake will have that effect. Reference will be made briefly 
under these three heads respectively to the general principles 
governing the effect of mistake on consent in regard to contract, 
so far as they have a bearing on questions relating to the con- 
sent in the criminal law. 


48. A mistake as to the nature of the transaction prevents 
the concurrence of wills, and is of rare 
occurrence. There can, however, be no 
contract where there is such a mistake. 
Thus in Zhoroughgood’s case,” it was held that “if an illiter- 
ate man have a deed falsely read over to him, and he then seals 
and delivers the parchment, that parchment is nevertheless 
not his deed.” In a note to that case in Fraser’s Edition of 
Coke’s Reports, it is suggested that the doctrine is not confined 
to the condition of an illiterate grantor, and a case in Keilway’s 
Reports, p. 70, is cited in support of this observation. In that 
case, the grantee himself was the defrauding party ; but the 
position that, ifa grantor or covenantor be deceived or misled as 
to the actual contents of a deed, the deed does not bind him, 
is supported by many authorities, and recognized by the Courtof 
Exchequer in the case of Edwards. v. Brown.” The same is held 
in the United States, anda deed was in McGinn v. Tobey™ held 
void, as in fact, not the deed of the person by whom it purport- 
ed to be executed, on the ground that he had signed it believ- 
ing it to be the counterpart of a lease which he had executed, 
and “never meant to execute a deed, and never knew that 
he had executed one.” In Olinev. Guthrie, ™ Buskirk, J., said 
“It is well settled by authority and on principle, that the party 
whose signature to a paper is obtained by fraud as to the char- 
acter of the paper itself, who is ignorant of such character, and 
has no intention of signing it, and who is guilty of no negligence 


Mistake as to the nae 
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in affixing his signature, or in not ascertaining the character 
of the instrument, is no more bound by it than if it werea. 
total forgery.” 


The Louisiana Civil Code*® enacts that “ error as to the 
nature of the contract will render it void,” the nature of 
the contract being ‘that which characterises the obligation. 
Thus if the party receives property, and from error or ambi- 
guity in the words accompanying the delivery, believes that 
he has purchased, while he who delivers intends only to 
pledge, there is no contract.” 


The principle is held to apply in the case of negotiable 
instruments even as against bond jide holders. The inquiry 
in such cases goes back of all questions of negotiability or 
of the transfer of the supposed paper to a purchaser for value, 
before maturity and without notice. It challenges the origin 
and existence of the paper itself; and the proposition is to 
show, that it is not in law or in fact what it purports to be. 
“ Negotiability pre-supposes the existence of the instrument as 
having been made by the party whose name is subscribed ; 
for, until it has been so made and has such actual legal 
existence, it is absurd to talk about a negotiation, or transfer, 
or bond fide holder of it. That which incontemplation of law, 
never existed as a negotiable instrument, cannot be held to 
be such; and to say that it is, and has the qualities of 
negotiability, because it assumes the form of that kind of 
paper, and thus to shut out all inquiry into its existence, or 
whether it is really and truly what it purports to be, is petttio 
principit begging the question altogether.” ™ 


Thus, in foster v. MacKinnon,* the acceptor of a bill of 
exchange had induced a person to endorse if by telling him 
that 1t was a guarantee. It was held that the bill did not. 
bind him even in the hands of a bend fide purchaser for value. 
Byles, J., in delivering the judgment of the Court upon a 
rule nist for a new trial, said: ‘It seems plain, on principle 
and on authority, that, if a blind man, or a man who cannot 
read, or who for some reason (not implying negligence) forbears 
to read, has a written contract falsely read over to him, the 
reader misreading to such a degree that the written contraet 
is of w nature altogether different from the contract pretended 
to be read from the paper which the blind or illiterate man 
eee ee PREECE Seb eee neater enn 





8¢é 
85 Art. 1841, oe op. aye Walker v. —— baiadl sia 


2&4 


10 


"4 MISTAKE AS TO NATURE OF TRANSACTION. [s. 


afterwards signs; then, at least if there be no negligence, 
the signature so obtained is of no force. And itis invalid not 
merely on the ground of fraud, where fraud exists, but on 
the ground that the mind of the signer did not ,accompany 
the signature; in other words, that he never intended to 
sign, and therefore in contemplation of law never did sign, 
the contract to which his name is appended.”’ 


This. decision was quoted with approval and followed in 
Whitney v. Snyder, in which Talcott, J., in delivering the 
opinion of the New York Supreme Court, said: ‘‘ A bond fide 
holder of commercial paper, for value and before maturity, is 
protected in many cases against defences which are perfectly 
available as between the original parties, such as that the sig- 
nature was obtained by false and fraudulent representations, that 
a blank bill or acceptance has been filled up fora greater amount 
than the party to whom it was delivered was authorized to in- 
sert. But in all these cases the party intended to sign and put 
in circulation the instrument as a negotiable security. Where 
this is the case, he is bound to know that he is furnishing the 
means whereby third parties may be deceived, and innocently led 
to part with their property on the faith of his signature, and in 
ignorance of the true state of facts. But, while this is a rule 
ot great convenience and propriety, there are, and must be, some 
limits to its application, some defences as to which even a bond 
fide purchaser purchases at his peril. The familiar case of a 
note declared void by statute, as in the case of usury, furnishes 
an illustration.”” The same has been held in several other 
cases in the United States.” 


And the same rule has been held to apply even when the 
mistake is not as to the nature of the instrument, but only as to 
the amount or other details of it. Thus, in Griffiths v. Kellogg, * 
a lightning rod agent induced a woman to sign a promissory 
note for a greater sum than she owed by reading the instru- 
ment to heras of the less and real sum of her agreed obliga- 
tion, and the Court said: ‘‘ The note in suit was as little hers 
as if the transaction between her and the lightning-rod man 
had not taken place, and he had forged the note.” 


2 Lans., 477. Baldwin v. Bricker, 86 Ind., 221. 
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44. Similarly a mistake as to the identity of a contracting 
party may avoid the contract, but only 

where the identity of the person with whom 
a contract is made is a matter of substantial 

concern, where there is in contemplation a definite person with 

whom the contract isintended to be made. It is only in such 

a case that the personality of a party may be held to be essential 
to the contract. In most cases, no such person is in contem- 

plation, ‘“‘ andthena mere absence of knowledge caused by com- 

plete indifference as to the personality of the other party cannot 
be considered as mistake.” As enacted in the Louisiana Code, 

‘‘in onerous contracts, such as sale, exchange, loan for inter- 

est, letting and hiring, the consideration of the person is by law 

generally presumed to be an incidental cause, not a motive for 
a contract,” ” though there are some exceptions to the 

rule. Sometimes, however, the intention of a contracting 
party is to create an obligation between himself and another 
certain person, as for example in case of gifts, and contracts 
of beneficence, marriage, compromise, agency, partnership, and 

bailments. In such cases, if that intention fails to take its 

proper effect, it cannot be allowed to take the different effect 

of involving him without his consent in a contract with some 

one else.” ‘The reason for the avoidance of the contract in 

such a case is that a man, in entering into a contract, looks 

to the credit and character or to the reputation and skill of 
the person with whom he supposes he is contracting.” 

The principle las often been recognized in England as well 
asin the United States,” ‘Thus in /Zumble v. Hunter,® a con- 
tract with a person was held not to be with his father, Denman, 
C. J., observing that “you have a right to the benefit you 
contemplafe from the character, credit and substance of the 
party with whom you contract.” Kerr lays down the 
rule as follows:“ ‘*Where the consideration of the person 
with whom a man thinks he is contracting does not at 
all enter into the contract, and he would have been equally 
willing to make the contract with any person whatever 
as with him with whom he thought he was dealing, a 
mistake of identity will not prevent the formation of the con- 
tract. But when the consideration of the person with whom 
x man is willing to contract enters as an important element 
in the contract, as if it be a sale on credit where the solvency 

80 Art. 1836. #2 Mitchell v. Lapage, Holt. N. P., 
¢0 Poll. Cont., 449. 253; Boulton v. Jones, 2 H. & N., 564. 
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of the buyer is the chief motive which influences the assent of 
the vendor, or where a purchaser buys from one whom he 
supposes to be his debtor and against whom he would have 
the right of set off, a mistake as to the person dealt with pre- 
vents the contract from coming into existence for want of 
assent.” Besides the person who thus substitutes himself is 
never present in the mind of the other party, and the latter, 
therefore, does not consent to a contract with him. Wherea 
man imitated another’s signature, and thereby induced persons 
to supply him with goods under the belief that they were 
supplying the person whose signature was imitated, it was 
held that there was no contract with the person So procuring 
the goods. ‘Of him,” said Lord Cairns in Cundy v. Lindsay," 
‘‘they knew nothing, and of him they never thought. With 
him they never intended to deal. Their minds never, even for 
an instant of time rested upon him, and as between him and 
them there was no consensus of mind which could lead to any 
agreement or contract whatever. As between him and them 
there was merely the one side to a contract, where, in order 
to produce a contract, two sides would be required.” 


In the United States, the Civil Code of Louisiana has broadly 
enacted that ‘‘ error as to the person, with whom the contract is 
made, will invalidate it, if the consideration of the person is the 
principal or only cause of the contract.” The French Civil 
Code similarly provides that it 1s not a cause of nullity when it 
tombe que sur la personne avec laquelle on a intention de con- 
tracter, @ moins que la considération de cette personne ne soit la 
cause prin cipale de la convention.“ The Italian Civil Code is to 
the same effect.“ The Spanish Civil Code likewise provides 
that the error concerning the person will inyalidate the 
contract only when it has that person for a principal object.” 


Ap error concerning a party toa contract isa generally 
understood to refer to the individuality of that party. Jn 
certain systems of law, it is construed more liberally, and held 
also to include an error concerning the personal quality of a 
party. Thus in the Louisiana Civil Code, it is enacted that 
“error as to the quality or character in which the party acts 
invalidates a contract, when such a quality or character is the 
principal cause of the agreement : thus, a compromise with one, 
who is supposed to be the beir ofa deceased creditor of the 
party contracting, is void, if he be not really the heir.” So 
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also contracts, which could only be-made by persons possess- 
ing certain powers, either delegated by contract, given by 
virtue of any private or public office, or vested by the opera- 
tion of law, are also void, when there is error as to the char- 
acter, quality or office under color of which such contract was 
made. Contracts entered into under forged or void powers or 
assignments, or with persons without authority assuming to 
act as public or private officers, arethus governed by that rule.’ 

Similarly Giorgio Giorgi in his work on the Theory of 
Obligations,’ after putting forward that view, says, by way 
of example, that a Tizio who makes a contract with Caio, believ- 
ing him to be a merchant, or a son of Sempronio, or believing 
him to be a citizen of Italy while he is a subject of France, 
commits an error concerning the person. He adds, however, 
that a mistake concerning the quality of a person usually has 
a much lessimportance than a mistake concerning his indivi- 
duality, as itis difficult that a contract may be concluded 
with a person in consideration of his personal quality. 


45. A mistake as to the object of a contract will avoid it 

Mistake as tothciden- 310 most cases. When the mistake is in 
tity of the object of regard to the identity of that object, 
contract. there will be no concurrence of wills, and 
therefore no consent. Such a mistake was designated by the 
Romans as 77 corpore, and by the Italians as ostativa, and is 
inconsistent with the existence of the consent which is of the 
essence of contract. The principle is, however, of quite a 
general application. To make a valid contract, the minds of 
the parties must meet, and both must intend to enter into 
the engagement expressed by the terms of the contract ; and 
the covenants in which the contractors mistake one another’s 
meaning, the one meaning to treat of one thing and the other 
of another, are null through the want of knowledge, and of 
their consent to one and the same thing. Such mistake 
arises generally where the contract is in reference toa thing 
of a certain designation, and one of the parties thinks he is 
contracting fur one thing that answers the designation, while 
the other party thinks it is something else wish also answers 
that designation. In the Digest, lib. 18, tit. 4, De contra- 
hendd Emptione, leges, 9, 10, 11, it is laid down as a general 
rule, that where the parties are not at one as te the subject of 
the contract there is no agreement, and that this applies where 
the parties have misapprehended each other as to the corpus, 


1 Louis. Civ. Code, Art. 1840. | #* IV., 70. 
8 Domat's Civil Law, §. $34. 


qi. Where an absent slave was sold.and the-buyer thought bo 
was buying Pamphilus and the vendor thought he was-selling 
Stichus, in which case there is no bargain, as there is an 
error én corpore. : = 2 

_ It is in accordance with the elementary principles 
of the English Jaw of contracts also, that ‘if the defend- 
ant was negotiating for one thing and the plaintiff was 
selling another thing, and their minds did not agree as to 
the subject-matter of the sale, there would be no contract by 
which the defendant would bebound.”* Thusin Aaffles v. 
Wichelhaus,’ a person agreed to buy a cargo of cotton “to 
arrive et Peerless from Bombay,” and there were two ships 
of that name, and the buyer meant one and the seller the 
other ; and it was held that there was no contract, and that the 
buyer was not bound to accept a cargo which, though it came 
‘¢ eg Peerless from Bombay, ” did not come on the vessel of 
that name which was present to his mind when he made the 
agreement. 

In Cutts v. Gueld,* a sale of a judgment of a certain person 
was held void on account of a mistake as to the subject-matter 
of the sale, as what was really intended to be purchased 
was a tanning company judgment belonging to W in which 
that person had no interest, and which like all tanning com- 
pany judgments was well known as of doubtful value and to 
be sold for only a nominal price. Dwight, C., in delivering 
theopinion of the court, said : “ Itisas though A was a bailor of 
a horse in the constructive possession of B, a bailee, and C 
made a proposition to B to purchase it as belonging to A, 
by indicating certain marks upon it which neither the bailor 
nor bailee remembered. Let it be further assumed that the 
bailee signed a bill of sale as having a special pr8perty in the 
animal, and that it turned out contrary to the understanding 
of all parties that the animal, possessing the specified marks, 
really belonged to. B, and that while meaning to aid in the 
sale of A’s horse, and being so supposed by C to act, B had 
really sold his own. Would that be & sale? Do the minds of 
the parties meet in such a case?” 


46. A mistake as to the existence of the object of a con- 
ieitecststinad tract also avoids the contract, as i8 evi- 
ence of the abies a Gent from the illustrations attached to 
contract. } S. 20 of the Indian Contract Act. There 
is, however, a full concurrence of wills 


* Kyle v. Kavanagh, 103 Mass., 566. 6 -s pe H, & 0., 906. 
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subsisting thing, and imply its existence as the basis of their 
contract, which, therefore, constitutes the very essence and 
as if it were, an implied condition of the obligation of their 
contract. The consequential impossibility of . the performance 
of the contract is deemed to prevent its very creation. Thus 
in Strickland v. Turner,’ the sale of a life annuity was held 
void, as before the sale, the life had dropped and the annuity 
come to an end unknown -to both the vendor and the pur- 
chaser. In Hitchcock v. Giddings,’ @ remainder in fee ex- 
pectant on an estate ‘ail had been sold, but the sale was 
held invalid, as before the sale a recovery had been suffer- 
ed unknown to the parties, chiefly on the ground that a ven- 
dor was bound to know that he actually had that which he 
professed to sell. In Allen v. Hammond,’ the parties had en- 
tered into a contract in which H who had been prosecuting a 
certain claim, agreed to pay A, who had been acting as his 
agent, ten per centum on all sums which he should recover up 
to eight thousand dollars, and thirty-three per cent. on any 
suin above that as commission. It was found afterwards 
that before the contract was entered into, the claim of 
A had been allowed, and so there remained no occasion 
for the further services of A and the contract was held to 
be void as having been ‘‘entered into through the mistake 
of both parties,’ and if H were held liable to pay A’s 
demand unde rthe contract, “it would be without considera- 


tion.” 


® 

The same principle is held to apply where the subject-mat- 
ter has not ceased to exist in nature, but to belong to the 
vendor ; because in such a case, so far as the contract is con- 
cerned, it may be deemed as non-existent. ‘Thus in Couturier 
v. Hastte,” a contract for the sale of a cargo of corn was held 
void, on the ground that such a contract “plainly imported 
that there was something which was tu be sold at the time of 
the contract and something to be purchased;” whereas the 
object of the sale had ceased to exist by reason of having been 
before the contract sold to an@her person. The result will 
be the same even if the property sold was not the vendor’s for 


1 7 Exoh., 208, | ° 11 Peters, 68. 
8 Dan, Rep., 1. 105 H. L. C., 678. 


80 MISTAKE AS TO SUBSTANOR OF OBJEOT OF CONTRAOT. [s. &7. 


any other reason;” as, for instance, if it belonged to the 
purchaser himself before the sale, though the parties were 
not aware of the purchaser’s right.” ‘Thus if A buys an 
estate of B, to which the latter is supposed to have an 
unquestionable title, and it turns out upon the investigation 
of the facts unknown at the time to both parties, that B has 
no title (as if there be a nearer heir than B, who was supposed 
to be dead, but is, in fact, living) ; in such acase equity would 
relieve the purchaser, and rescind the contract.” So also 
where a party entered into an agreement with another to take 
a lease of what in fact was his own property, both parties 
being under a mistake as to their respective rights, the agree- 
ment was set aside.“ In oss v. Armstrong,” the plain- 
tiff, by her deed, released to the defendant the title to 
half the lease under the mistaken belief that she had an 
indefeasible title to the residue, the parties being alike 
ignorant of the existence of the superior title in a third 
party ; and the deed was set aside, as it was clear that it 
would not have been executed but for the mistake. 


47. The invalidating effect of mistake on a contract is not 

Mistake as to the snb- restricted to an error zm corpore. Even 
stance of the object of an error in substantia or materia, which 
contract. may generally be said to bea mistake con- 
cerning some essential quality of the object of the agreement”, 
in some cases vitiates the consent and avoids the contract. In 
case of such a mistake the subject-matter of the agreement is 
specifically indicated. Both parties mean precisely the same 
‘individual thing. There is, in other words,a complete concensus 
in corpore. The juristic act of the agreement is complete, and 
as such valid and binding. Inthe great majority of juristic 
acts, as for example, ¢raditio, pledge, depositum, commodatum, 
an error 7n substantia is, like any other motive, immaterial, as 
far as the legal validity of the act is concerned. In certain 
cases, however, and where there is a bilateral contract, aporson 
who becomes » party to such a contract, under the influence 
of an excusable error in substantia, may impeach the transac- 
tion on the ground of that error, in virtue of the bond jides 
which governs all such transactions. 


11 Broughton rv. Hutt,3 De G.& J. 1¢ Oooper v. Phibbs, 2 E. & Ir. App., 
601. 149. Jones v. Clifford, 8 Ch. D., 779., 
18 Bingham vy. Bingham, 1 Ves. Sen., 18 25 Tex. Supp., 364. 
126 16 Sohm’s Inst., 186, (Ledlie). 


18 Story Hq. Jur., 141. 
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There is a considerable difference of opinion as _ to what 
errors may be considered asin substantia; the ordinary instances 
of such mistake referred to by Roman lawyers being those of 
a gilt or copper vessel for one of solid gold, of vinegar for wine, 
or of a female slave fora male one. Generalizing the cases in 
the Roman law of sales, Savigny lays down that “ when the 
difference in quality between the thing bought and that which 
the purchaser intended to buy is such as to put the one in a 
different category ofmerchandise from the other, then the error 
is fatal to the contract.”’ Labeo, Trebatius, Marcian and some 
other jurists were inclined to go further in extending the 
effect of mistake, as, for example, in the case of the sale of old 
clothes for new ; but the high authority of Ulpian was against 
them, and appears to have finally prevailed, and, according to 
the conception of consent, here advanced, justly so. 

The Civil Codes" of France and Italy having declared that a 
mistake concerning the substance of the object ofa contract will 
make it null, there has been a considerable discussion in those 
countries as to the exact signification of the word substance. 
In its most restricted sense, it was taken to refer only to the 
qualities essential ea natura rez, as in the cases quoted from the 
Roman lawyers. Someenlargedthe conception of the term, to 
the essential qualities ex pacto, comprehending V’origine, la 
forma, la derivazione, purchéapparisca, che fu questa la qualita in 
vista della quale le parti s'indussero a contrattare.** Larom- 
biere Troplong, Accollas considered that the pact should be 
explicit, and expressly designated the qualities that would be 
considered as substance. Marcadé, Labroue and others held that 
the pact might be tacit. The criterion ofa pact is now generally 
considered? as far from adequate. Demolombe considerea 
that the quality would be substantial when it should be describ- 
ed rather with a substantive than with an adjective, alleging; 
for example, that ‘‘ being of gold or silver’? would be a sub- 
stantial quality, but “ bemg of good or bad gold”’ would not be 
so. Pothier says:” ‘‘ Error annuls the agreement, not only when 
it affects the identity of the subject, but also when it affects 
that quality of the subject which the parties have principally 
in contemplation, and which makes the substance of it. There- 
fore if, with the intention of buying from you a pair of silver 
candlesticks, I buy a pair which are only plated, though you 
Pe aed orig ee ae he raphael a it appears that that was the quality 


17 §. 1110. , | 18 IV. Giorg. Teo. 
19 J, Evans, Poth. Obl., 12, 
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have no intention of deceiving me, being in equal error your- 
self, the agreement will be void, because my error destroys 
my consent.” It will, of course, be otherwise, if the error only 
affect some accidental quality of the thing which was not in the 
contemplation of the parties. 

The theory in favor at present is that there is no general 
and absolute criterion, but tutto dipendere dalle circostanze del 
fatto, la cui valutazione é rimessa all’ arbitrio prudente del qiud- 
ice; and the alleged price of the thing, the destination 
given to it by the contract, the condition of the contracting 
party, and a thousand other circusmtances of fact can often 
manifest, not Jess clearly than words, what was the intention 
of the parties, and open the mind of the judge by convincing 
him of the co-operation ofthe substantial error. In this 
view, la natura fisica della cosa contrattata; la sua forma, 
Porigine o la derwazione sua; anche taluna di quelle qualita 
ordinariamente secondarie, ma ecczzionalmente decisive secondo 
Pintenzione dei contraenti, possono acquistare il carattere giurt- 
dico di sostanza della cosa all’ effetto di aprire Vadito alla nullita 
per vizio di consenso.* ™ 

48. In the English law also, a mutual mistake as to the 

Mistake as to subs. ~aeure OF fundamental qualities of the 
tance in English law. subject-matter, may avoid the contract, 

if it is such as goes to the whole sub- 
stance of the agreement, and renders the subject-matter con- 
tracted for essentially different in kind from the thing as it 
actually exists.” Thus Sir Frederick Pollock says: ‘“ A 
material error as to the kind, quantity, or quality of a subject- 
matter which is contracted for by a generic description, may 
make the agreement void, either because there was never any 
real consent of the parties to the same thing, or because the 
thing or state of things to which they consented does not exist 
or cannot be realized . . . . Sometimes, even when the thing 
which is the subject-matter of an agreement is specifically as- 
certained, the agreement may be avoided by material error as 
to some attribute of the thing. For some attribute which the 
thing in truth has not may be a material part of the descrip- 


_. _,All depends on the circumstances of fact, the estimation of which is left to the 
Wise discretion of the judge. 

(q)_ The physical nature of the thing contracted for, its form, origin or derivation, 
and also any other such qualities as are ordinarily secondary, but exceptionally decisive 
according to the intention of the contracting parties, can acquire the judicial character 
ot ag Binge put os the thing with the effect of opening the door to nullity on account 

ent. 


*0 IV. Giorg. Teo. Obbl., 61. * Pe ite JV, Giorg. Teo. Obbl., 64. 
ont.. 298. 
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tion by which the thing was contracted for. If this is so, the 
thing as it really is, namely, without that quality, is not that 
to which the common intention of the parties was directed, 
and the agreement is void. Anerror of this kind will not 
suffice to make the transaction void, unless it is such that 
according to the ordinary course of dealing and use of 
language the difference made by the absence of the quality 
wrongly supposed to exist amounts to a difference in kind; 
and the error is also common to both parties,’ 

Kerr also observes that ‘‘where there has been some 
common mistake as to some essential fact, forming an induce- 
ment to the contract, whether it be a mistake as to the sub- 
ject-matter of the contract, or the price, or the terms, that 
is, where the circumstances justify the inference that no con- 
tract would have been made if the whole truth had been 
known to the parties, the contract is voidable at the election 
of either of the parties ;”™ but ‘* mistake in matters which are 
only incidental to and are not of the essence of a transaction, 
and without, or in the absence of which it is reasonable to 
infer that the transaction would nevertheless have taken place, 
goes for vothing.” * | 

The practical difficulty in all these cases is to determine 
whether the mistake or misapprehension is as to the 
substance of the contract, going, as it were, to the 
root of the matter, or only to some point, even though a 
material point, an error as to which does not affect the 
substance of the whole consideration.” <A good illustration 
of this difficulty occurred in Reg v. Hehir,” in which the ques- 
tion arose incidentally in regard not to a contract, but to the 
transfer of, possession. In that case, a £10 note had been 
given under the impression that it was only a £1 note, and 
Andrews, J., thought that the mistake was one of quality or 
value of an ordinary chattel which could receive no effect. He 
was “ wholly unable to agree with the proposition that a man 
cannot take and be in Jawful possession ofa thing which he 
does not know the quality or value of, and believes to be of a 
different quality or value from its real quality or value.” 
Madden, J., on the other hand, treated the mistake as one of 
identity. In his dissentient judgment, he said: ‘ The chattel 
transferred had no intrinsic value. What is present in the 
mind on the delivery of a bank note is not the paper, per se, 





#3 Poll, Cont., 462, 465. #6 Kennedy v. Panama Mail Co., 3 Q 
8¢ Kerr Fraud & M., 528. B., 687- 
88 Kerr Fraud & M., 478, #7 (1895) 31. B, 709. 
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but the money which it represents, and into which it is 
convertible. It would take some argument to persuade me 
that one sovereign is the same identical thing in rerum naturd 
as a pile of ten sovereigns, and I think the notes by which 
they are represented are essentially different also. The case 
would appear plainer if exchange were carried on here, as in 
some countries, by means of shells, or precious stones, each 
essentially different in nature as wellasin conventional value, 
and if one of these stones had been mistaken for another. 
But looking at the substance and reality of the transaction as 
present to the minds of both parities, I think mistake between 
a £10 note and a £1 note is one of precisely the same 
character. .... . A consent given, a contract entered into, 
or an act done, under, and in consequence of sucha mistake 
(as to the identity of a thing) can have no legal consequences 
whatever.” The decision of the case turned on quite another 
point ; and neither view appears to have been right, and the 
mistake was apparently one of substance. 


In Thornton v. Kempster,” a broker employed both by 
seller and buyer, negotiated the sale of hemp, but by 
mistake delivered to the defendant a sale-note describ- 
ing the hemp sold as ‘Riga Rhine,’ and in that given 
to the plaintiff as St. Petersburgh clean hemp, and it was held 
that the difference in the description went to the substance 
of the contract, and there was no contract. To take an 
instance of quality, in Josling v. Kingsford, the sale of oxalic. 
acid was held void even after the use of some of it by the 
purchaser, as it was, on analysis afterwards, found to be che- 
mically impure. So also in Agemar v. Casellu,™ the sale 
was of cotton according to sample which was of long-staple 
Salem, and ‘the cotton offered for delivery was Western 
Madras, which was inferior in quality and required for its 
manufacture machinery different from that used for the former, 
and it was held that there was a difference in kind, which 
vitiated the contract. 


The same rule is recognized in the United States.” In 
Louisiana, the Civil Code while recognizing that error as to 


(Ff) A different view has sometimes been enunciated. Thus in Hecht v. 
Morton, O.J., in delivering the opinion of the Supreme Court of Massachusettes, observed, 
“It is a general rule that, where parties agsume to contract, and there is a mistake as to 
the existence or identity of the subject-matter, there is no contract, because of the want 


28 5 Taunt., 786. 30 2 O, P. 481. 
39 13 0. B., N. A.) 447. 51147 Mass., 386. 
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any quality of the object of the contract which is the 
principal cause of making the contraet will invalidate it, 
makes a distinction between an error as to substance, and 
as to some substantial quality. It thus enacts, that ‘there 
is error as to the substance, when the object is of a totally 
different nature from that which is intended. Thus, if the 
object of the stipulation be supposed by one or both the parties 
to be an ingot of silver, and it really is a mass of some 
other metal that resembles silver, there is an error bear- 
ing on the substance of the object. The error bears on the 
substantial quality of the object,-when such quality is that 
which gives it its greatest value. A contract relative to a 
vase supposed to be of gold, is void, jf it be only plated with 
that metal.”*? This distinction is not definite, however, and has 
not been adopted in practice. 


The general rule that a mistake as to the quality of the object 
of the contract may avoid the contract was the basis of the 
decision in Sherwood v. Walker,® in which the owners and the 
purchaser of a blooded cow believed that she was barren, and 
under that belief it was sold for a small sum ; but before delivery . 
it was discovered to be with calf, and therefore worth a large sum 
for breeding purposes. The majority of the Supreme Court of 
Michigan held that the mistake or misapprehension of the 

arties went to the whole substance of the sale, and avoided it. 
Morse J., in delivering the opinion of the majority, ubserved 
that ‘it must be considered as well settled that a party who 


of the mutual assent necessary to create one; so that, in the case of a contract for the sale 
of personal property, if there is such mistake, and the thing delivered is not the thing sold, 
the purchaser may refuse to roceive it, or if he receives it, may, upon «discovery of the 
mistake, return ig, and recover back the price he has pzid. But to produce this result, 
the mistake must be one which affeots the existence or identity of the thing sold, Any 
mistake as to its value or quality, or other collateral attributes, is vot sufficient if the 
thing delivercd is existent, and is the identical thing in kind which was sold. 5**? The 
observation in its general form was wlira vires, however, as the question in the case was 
only in regard to the sale ofa promissory note, the makers of which were found by the 

es goon after the sale to have made an assignment for the benefit of their itors, 
und the court said, that that “ did not extinguish the note, or destroy ite identity. It 
remained an existing’note, capable of being enforced, with every essential attribute going 
to ite nature as a note which it had before. Its quality and value were impaired, but 
not its identity. The parties bought and sold what they intended, and their mistake was 
not as to the subject-matter of the sale, but as to its quality,’’ The decision was therefore 
only as to the quality of the note affected not being such, that a mistake in regard to it 
could affect the validity of the sale. Most people would have considered that the mistake 
was really not as to any quality of the note, but as to the motives for the sale of it. At 
all evente, the case is not an authority for the broad proposition laid down by the judge 
who delivered the opinien of the Court. 


38 Art. 1843, 1844 and 1845. '* Spurr v, Benedict, 99 Mass., 468 ; 
88 6G Mich., 568. Bridgewater Iron (Oo. v. Enter- 
prise Ins, Op., 134 Mass., 488, 


has given an apparent consent to a contract of sale may refuse 
to execute it, or he may avoid it after it has been completed, 
if the assent was founded or the contract made upon the 
mistake of a material fact; such as the subject-matter of the 
sale, the price, or some collateral fact materially inducing the 
agreement; and this can be done when the mistake is mutual.” 
If there is a difference or misapprehension as to the substance 
of the thing bargained for, if the thing actually delivered or 
received is different in substance from the thing bargained for 
and intended to be sold, then there is no contract; but if it be 
only a difference in some quality or accident, even though the 
mistake may have been the actuating motive to the purchaser 
or seller, or both of thgm, yet the contract remains binding.”’ 
Referring to the facts of the particular case before him, he add- 
ed: ‘“Itis true, she isnow the identical animal that they 
thought her to be when the contract was made; there is no 
mistake as to the identity of the creature. Yet the mistake 
was not of the mere quality of the animal, but went to the very 
nature of the thing. A barren cow is substantially a different 
creature than a breeding one. There is as much difference bet- 
ween them forall purposes of use as there is between an ox and 
acow that is capable of breeding and giving milk. If the 
mutual mistake had simply related to the fact whether she was 
with calfor not for one season, then it might have been a 
good sale; but the mistake affected the character of the 
animal for all time, and for her present and ultimate use. Sho 
was not, in fact, the animal, or the kind of animal, the defend- 
ants intended to sell or the plaintiff to buy. She was nota 
barren cow; andif this fact had been known, there would 
have been no contract. The mistake affected the substance of 
the whole consideration; and it must be considertd thatthere 
was no contract to sell, or sale of, the cow as she actually 
was.’ Sherwood, J., alone dissented, and said that “there 
was no mistake of any such material fact by either of the 
parties in the case as would license the vendors to rescind, 
There was no difference between the parties, nor misappre- 
hension as to the substance of the thing bargained for, which 
was a cow supposed to be barren by one party, and believed 
not to be by the other. As to the quality of the animal subse- 
quently developed, both parties were equally ignorant, and as 


5° Harvey v. Harris, 112 Mass, 33; 18 8.E. Rep., (W. Va.,) 493 Thow- 
Byers v, Chapin, 28 Ohio, 300; ing v. Lumber Oo., 40 Minn., 
Gibson v. Pelkie, 87 Mich., 380. 184; Fritzler ». Robinson, 70 
86 Vide aleo Irwin v. Wilson, 45 Ohio, Iowa, 600. 
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.to this each party took his chances. He agreed with the ma- 
jority of the court that the right to rescind occurs whenever 
the thing actually delivered or received is different in substance 
from the thing bargained for and intended to be sold; bat if it 
be only a difference in some quality or accident, even thou 
the misapprehension may have been the actuating motive of the 
parties in making the contract, yet it will remain binding.” 


On the other hand, it has been rightly held that shares in a 
company professing to have a certain valid contract with a 
Government are not to be considered different in their sub- 
stance, ifthat contract does not turn out to be valid. This was 
held in Kennedy v. Panama Mail Co.,™ on the ground that 
‘there was a misapprehension as to that which was a material 
part of the motive inducing the applicant to ask for the shares, 
but not preventing the shares from being in substance those 
he applied for.” 


49, The same considerations apply to a mistake of quanti- 

Mistake as to the ty. If, for instance, one of the parties 
quantity of object of intends to sell a certain quantity of an 
contract: article, andthe other intends to buy a 
different quantity, there is no contract as the acceptance in 
such a case varies from the terms of the offer.** Thus in 
Henkel v. Pape,” through a mistake of the Telegraph Office, 
the defendant was apprised that the plaintiff’s offer was for 
fifty rifles, while it was really for three only; and on that 
account it was held that there was no contract for the pur- 
chase of fifty rifles. In Jenks v. Fritz” the mistake was as 
to the quantity of the land sold, and the sale was avoided, as 
the land had *been sold by the acre, and the quantity therefore 
constituted a material ingredient in the contract. 


50. <A mistake as to the object of a contract, or as to the 
quantity, quality or price of that object, 
is not to be confounded with a mistake as 
to the motives for the contract. Motives 

often determine the consent of one or both of the parties, and 
thus have an important influence on the formation of the con- 
tract, but they are not a part of the contract or its object, 
and a consent to them is not necessary for the existence or 
the validity of the contract. A mistake as to the motives 


87 2 Q. B., 589. 8° 6 Exoh., 7. 
38 rv W. U. Tel. Co, 87 #0 1 Watts &8., 201; 
Jenn., 554, 
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therefore cannot affect the existence of the consent or the. 
contract ; nor, a8 a general rule, is it recognized to affect their 
adequacy or validity. Thus Kerr in his work on Fraud and 
Mistake sasy:? “ When a party is mistaken in his motive 
for entering into a contract, or in his expectations respecting 
it, suchmistake does not affect the validity of the contract. 
If a man purchases a specific article, believing that it will 
answer a particular purpose to which he intends to put it, 
and it fails to do so, he is not the less on that aécount bound 
to pay for it.” 


Tho Indian Legislature appears to have taken the same 
view. The Explanation attached to s. 29 of the Indian 
Contract Act thus lays down, that an erroneous opinion 
as to the value of the thing which forms the subject-matter 
of the agreement is not to be deemed a mistake as to a 
matter of fact. Correctly speaking, an opinion as to the value 
of a thing is a matter of fact, but whatis meant by the Expla- 
nation is, that for tle purposes of the law of contracts, such 
an opinion shall not be deemed to be a matter of fact essen- 
tial to the agreement. The opinion is certainly a motive of the 
contract, and the party entertaining it would not have entered 
into the contract if it were not forit, and the Explanation may, 
therefore, be taken to show that the Indian Legislaturo consider- 
ed that a mistake asto the motives ofa contract would not affect 
the contract. 


The framers of the Louisiana Civil Code have taken the 
opposite view, and made the following provisions in the Code 


relating to the matter : P 


“( 1824.) The reality of the cause is a kind of precedent 
condition to the contract, without which the consent would 
not have been given, because the motive beng that which de- 
termines the will, if there be no such cause where one was 
supposed to exist, or if it be falseiy represented, there can be 
no valid consent. 


“(1825.) The error in the cause of a contract to havo the 
effect of invalidating it, must be on the principal causc, when 
there are several ; this principal cause is called the motive, and 


means that consideration without which the contract would 
not have been mado. 


DP. 484. 
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“(1826 ). No error in the motive can invalidate a contract, 
unless the other party was apprised that it was the principal 
cause of the agreement, or unless from the nature of the trans- 
action it must be presumed that he knew it. 


“(1827 ). But wherever the motive is apparent, although not 
made an express condition, if the error bears on that motive, 
the contract is void.” 


This was exactly the view of Puffendorf also, who considered 
that an error in the motive of a contract would annul the con- 
tract, if the party influenced by that motive had communicated 
the same to the other party, as in that case the parties would be 
considered as intending to make their agreement depend upon 
that motive asa kind of condition. Headduced, by way of ex- 
ample, acase in which upon receiving a false account of the death 
of one of my horses, [ buy another, communicating at the 
same time to the seller the intelligence that I have received: 
and Puffendorf thought that in this case I might rescind the 
bargain, provided it had not been executed on either side, sub- 
ject to indemnifying the seller if he had suffered anything 
from its non-execution. 


Barbeyrac pointed out the inconsistency of that reasoning, for 
if it was true that we had made our agreement depend upon 
the truth of the intelligence; as soon as the intelligence 
proved false, the agreement would be void, defectu conditionrs, 
and the seller consequently could have no claim to damages for 
the non-execution of it. Barbeyrac therefore was of opinion 
that an errorin the motive would not produce any defect in the 
agreement. Pothier concurred in this view, and said “as in 
case of leggcics, the circumstance of the motive by which the 
testator declares himself to be influenced being false, does not 
prevent the legacy being valid; for it is still true that the 
testator intended such a legacy, and it must not be concluded 
from what he has said of the motive that induced him to leave 
it, that he intended the legacy to depend upon the truth of 
that motive as a condition, unless such intention is otherwise 
sufficiently indicated: in the same manner, and for much 
stronger reasons, it should be decided with respect to agree- 
ments, that an error in the motive which induces a party to 
contract, does not affect the agreement and prevent its being 
valid ; because there is much less reason to presume that the 
parties intended their agreement to depend upon that motive as 
upon a condition ; conditions ought to be interpreted prout 
fonant, and conditions which can only be interposed by the 
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consent of two parties should be implied with much more 
difficulty than in case of legacies.” “ 


Giorgio Giorgi speaks® of it as a trite principle that /’errore 
sui motivi non vizia il consenso,” adding, however, che preso 
alla lettera ci sembra falso e pericoloso“ He argues strongly 
against the denial tothe error concerning motives its proverbial 
influence on the validity of consent, on the ground that 
¢ motivi del consenso potevano bene spesso trovarst negli 
elementi materiali od esterni del contratto; and that the sole 
reason for which error can vitiate consent is esso errore cadde 
sul motivo determinante del contratto’ Hesays: La persona 
ela sostanza guardati materialmente bene sta che siano due 
elementi contrattuali molto diversi dal consenso; ma se li consider 
iamo psicologicamente, cio? a dire nell’ animo di cht contrae,” 
not vedremo che vi assumono tutti i carattert di motirt determinantt 
del cuntrattu : ed & a questa condizione soltanto, che lerrore sulla 
sostanza o sulle persone pud viziare il consenso. Kven he, how- 
ever, comes to the conclusion, that dubbiamo ritener vera la 
massima che lerrere sut motivi non vizia u consenso, purche 
sintenda restrittivamente a quet soli motivi, che non furono la 
causa determinante del contratta. 


51. The above rules and considerations are not deemed to 
apply in their entirety to an ignorance of 
law, which in some respects is different 
from ignorance of facts. It is an obvious 
principle, that for all practical purposes citizens must be pre- 
sumed to know the law, and that they cannot be allowed to put 
forward ignorance of 1t asan excuse. This presumption of know- 
ledge may often be at variance with the fact, but it is impossible 
without indulging it, to maintain the order or the institutions of 
society. The prohibition against the allegation of such ignorance 
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(r) The error concerning motives does not vitiate consent, 

(s) Which taken literally appears to be false and dangerous, 

(t) The motives of consent can be found very frequently in the material or external 
elements of the contract. 

(wu) That error is concerning the motives determining the contract. 


(r) Itis very clear that the person and the substance, if looked upon materially‘ 
are two elements of a contract very different from consent; but if we consider them 
peychlogicalty, that is to say, with reference to the mind of him who contracts, we see 
that. they assume all tho characters of the motives determining the contract; and it is 
on this condition alona that the error concerning the substance or concerning the person 
can Vitiate the consent. 


(w) We ought to retain as true the maxim that the error concerning motives does not 


Vitiate consent, bgchuae it is understood only as restricted to those motives which do not 
constitute the determining cause of the contract. 
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as an excuse rests directly on the ground, that it is impossible 
otherwise to uphold the goverment of any country. No other 
principle would be safe and practicable in the common interests 
of mankind. If ignorance of law were held sufficient to excuse 
any act or to entitle any person to relief, there is no knowing 
to what length it would be advanced. From the inherent 
difficulty of proof in such cases, all administration of justice 
would be impossible. The rule as to mistake of law is there- 
fore one of public policy and expedience, and such rules 
ought, no doubt, to be applied generally with tenacity, the 
common good of the community requiring that they should 
not be relaxed. On that very ground, however, the rule is not 
to be extended more than absolutely necessary. It cannot but 
lead to irremediable hardship and injustice, if parties are to be 
always bound by acts done in ignorance of their civil rights. 
In Moreland v. Atchison,“ Wheeler, J., observed that the 
general rule, was justified by considerations of public policy, 
and yet so harsh a rule founded upon a presumption so arbi- 
trary ought to be modified in its application by every exception 
which can be admitted without defeating its policy. 


This consideration appears to be altogether ignored by 
the statutory law of India, under which an ignorance or 
mistake of the law of the country does not excuse the penal 
character of an act, nor affect the validity of a contract 
induced by it. ‘The Indian Contract Act® lays down broadly 
as to the law in force in British India, that a contract 
caused by a mistake of it is not voidable, because so caused ; 
and it is provided by an illustration that, if “A and B 
make a contract grounded on the erroneous belief that a 
particular debt is barred by the Indian Law of Limitation, 
the contract is not voidable.” 


This is not the case, however, with a mistake of the law of 
another country, which is generally deemed a mistake of fact; “ 
as the presumption of the knowledge of the laws of one’s own 
country does not apply to foreign law, which has always to be 
proved like a fact. The Indian Contract Act also provides that 
a mistake as to a law not in force in British India has the 
effect as a same mistake of fact.” There is an illustration also 


** 19 Tex., 305. Bank of Chillicothe r. Dodge, 8 
45 8. 21, Act IX. of 187 2. Barb., 233. 
46 Imperial, &«., Ass. of Tricste ¢. Lyle v. Shinnebarger, 17 Mo. 
Funder, 21 Eng. W. R., 116. App ; 66. 
Haven v. Foster. 9 Pick., 112. 8. 6579 Cal. Civ. Code. 


Norton r. Marden, 15 Me., Dak. Civ. Oode, 


45, : 8. 890 
#7 §,, 21, Act IX of 1872. 


92 EFFECT ON CONSENT OF MISTAKE OF LAW. [s. 62. 


given of the rule, which provides that if Aand B make a con- 
tract grounded on an erroneous belief as to the law regulating 
bills of exchange in France, the contract is voidable. 


This distinction between the effect of a mistake of law, and 
a mistake of fact is in accordance with the general rule of 
the Roman Law. As observed by Paulus, Aegula est juris 
quidem ignorantiam cui que nocere, facti vero ignorantiam- 
non nocere. ‘The Roman Law, however, admitted exceptions 
to this general rule ; and Paulus added that minoribus X_XV’ 
annis ius ignorare permissum est, quod et in feminis in 
quibusdam causis dicitur. Soldiers also were included in 
the exception. Papinian refers to another exception when he 
says: juris ignorantta non prodest adquirere volentibus, suum 
vero petentibus non nocel. 


The rule of the Indian Law, however, is absolute, and 
applicable alike to all persons and contracts. The rule of the 

nglish common law also was the same. At law, it is_ still 
considered settled, that a misunderstanding of the law will not 
vitiate a contract, where there is no misunderstanding of the 
facts. Kerr even says, that “the rule that mistake in 
matter of law cannot be admitted as a valid excuse either 
for doing an act prohibited by the law, or for the omission 
“a a duty which it imposes, is common to all systems of 
aw. 


That a mistake or ignorance of law forms no ground of 
relief from contracts fairly entered into with a full knowledge 
of the facts appears to be generally recognized in the United 
States also.” The Louisiana Civil Code has enacted,” 
that subject to certain exceptions, and restrictious, error in 
Jaw, as well as error in fact, invalidates a contract, where such 
error is its only or principal cause. Among the exceptions 
from the rule, the Code lays down that a contract, made for 
the purpose of avoiding litigation, cannot be rescinded for 
error of law. By way of a restriction of the rule, itis provid- 
ed, that ‘‘although the party may have been ignorant of his 
right, yet if the contract, made under such error, fulfilled 
any such natural obligation as might from its nature induce a 
presumption that it was made in consequence of the obligation, 
and not from error of right, then such error shall not be alleg- 


48 Kerr. Fraud & M., 466, 12 Pet. 56; Upton ev. Tribilcock, J 
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ed to avoid the contract. . . . . Ifa party has an exception, 
that destroys the natural as well as the perfect obligation, and, 
through error of Jaw, makes a promise or contract that de- 
stroys such exception, he may avail himself of such error; but 
if the exception destroys only the perfect, but not the 
natural obligation, error of law shall not avail to restore the 
exception.” ‘The courts of equity have in England, as in the 
United States, introduced some relaxation of the rule in cases 
of extreme hardship by restricting its application to those in 
which the mistake is purely one of law, and reference will be 
made to it in sequel. 


52. A mistake of law has been defined to be an erroneous 

Mistake of law dis. Conclusion as to the legal effect of known 
tinguished from mistake facts. **A mistake of law,” as observed 
of fact, by Dixon, C. J., in the opinion of the 
courtio //urd vy. /fall,’ “happens when a party, having full 
knowledge of the facts, comes to an erroneous conclusion as to 
their legal effect. It is a mistaken opinion or inference, 
arising from an imperfect or incorrect exercise of the judg- 
ment upon facts as they really are.” Asa general rule, a 
person is said to be under a mistake of law, when he is truly 
acquainted with the existence or non-existence of the facts, 
but is ignorant of their legal consequences.® The Louisiana 
Civil Code has actually enacted, that he is under an error of 
law, who is truly informed of the existence of facts, out who 
draws from them erroneous conclusions of law. Thus, in Good 
v. Herr ,‘ the mistake that induced the contract was in the 
supposition that children of uncles, deceased at the death 
of an intestate dying without issue, brother, sister, father 
or mother, gvere entitled to a distributive share of the estate 
of the intestate, and was, therefore, a naked mistake of a 
principle of law, and not a ground of relief in equity. - 


The distinction between a mistake of fact, and a mistake of 
law, was well illustrated in Trigy v. Read,’ in which the 
vendee of certain land entered into an agreement with the 
vendor for the rescision of a contract of sale upon the vendor’s 
solicitation under the belief that the latter had no title toa 
moiety of the land, when, in fact, his title had been perfected 
by the Statute of Limitation, which fact was withheld by 
him; and the Supreme Court of Tennessee held tha’ the mis- 


Syeen erst ° 5 Humph., 629. or 
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take was one of fact, observing that “if there had been a 
knowledge of the existence of the facts, and the parties had 
acted upon the belief, that they constituted no obligatory right 
either in ignorance that a Court of Chancery would specifically 
decree the contract against W, or under the belief that the 
possession was not protected under the Statute of Limi- 
tation, it would have been a mistake of law, and not of fact.” 
Where all the facts and the particular of the vendor’s title 
to the land sold were communicated to the purchaser, and 
he acting upon his lawyer’s advice that the vendor had a 
saleable interest, purchased the land, it was held that the 
mistake being one of law only, would not avoid the sale.° 
So also, a sale of the county warra nts, showing on their 
face that under the law at the time they did not constitute a 
valid charge on the county treasury, was held not to be void, 
as “‘ having purchased with a knowledge of the facts, and being 
presumed to know the law applicable to the facts, the plaintiff 
got precisely what he purchased.” ’ 


On the other hand, in Williams v, Champiun,’ the court 
held that a party having rights under a contract, and disclaim- 
ing them under a mistake as to their character, is nut con- 
cluded by such disclaimer. So also where a husband and 
wife sold what they supposed was an undivided half interest 
in a tract of land, the purchaser also supposing he was buying 
only a half interest, it was held, on ascertaining that the 
whole belonged to the wife, that the conveyance should be set 
aside, as it would be grossly unjust to allow the purchaser to 
retain the whole where he had only paid for a half.2 In Marten 
v. McCormick,” the term which was the object of the contract, 
contrary to the supposition of both parties had nbé existence ; 
and Johnson, J., in delivering the opinion of the New 
York Court of Appeals, said: * Inallthat class of cases, where 
there is mutual error as to the existence of the subject-matter 
of the contract, areversion may be had.” Similarly, in Cochrane 
v. IVallis," there was a contract relating to a life-tenant’s right 
to cut trees, both the parties not being aware, that the tenant, as 
found afterwards, had died before ; and Bruce, L. J., said. that 
“therefore there was substantially an absence of consideration 
and substantially a mistake, and it would be contrary to all the 
rules of equity and common law to give effect to such an 


6 Barkhauser v. Schmitt, 45 Wis., 314. ® [rick r. Fulton, 3 Gratt., 198. 
7 Christy v. Sullivan, 50 Cal., 887. 10 $N. Y., 381. 
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agreement, or to hold that a person ought to be bound by 


A mistake is thus deemed to be of law, only when it does 
not involve a mistake of any fact. Generally, therefore, it is 
held that, when the mistake is both of law and fact, it will be 
deemed to be a mistake of fact, and relief will be grauted, 
even when the latter is the result of the former, This was the 
basis of the decision in King v. Doolittle*, in which the 
Supreme Court of Tenngssee said: “If a contract is entered 
into in good faith, by which it is mutually understood, that for 
an adequate consideration, the one party shall part with and, the 
uther acquire a valid title to property, and it turn out that at 
the time of the contract, by the operation of some settled prin- 
ciple of law, of which they were alike ignorant, the supposed 
title was wholly valueless, or did not exist in legal contem- 
plation in such case, the mistake is not a mere mistake at 
law ; it nvolves, in some measure, a mistake of fact as well as 
of law, as the very idea of title comprehends as well matter of 
fact as of law. . . It is enough that there was a radical defect 
inherent in the subject-matter of the contract, of which the 
parties were mutually ignorant. . . The contract therefore was 
not what either of the parties understood and intended it 
should be.” And this decision was followed in Griffith v. 
Townley, * in which Sherwood, C. J., in delivering the opinion 
of the court said: “In that case the mutual mistake arose 
because of an omission of an essential provision of the 
charter of a bank, the copy furnished being unintentionally 
impertect. Here, the mutual mistake occurred because of 
the inadvertent insertion of words, of which both parties 
Were ignoraat ; words in the order of sale at variance with the 
petition for that order, with the publication, and with the cer- 
tificate of appraisement. ‘The parties bargained for the fee, 
and there was, under the administration proceedings, uo fee 
for sale. ‘The subject-matter of their contract had, in legal 
contemplation, no more existence than if it had been a dwelling 
“ear 4 consumed by fire, or a messuage already swept away 
by a flood.”” The decision, in this case, proceeded not on the 


(G) These last two decisions may be justified on the principle that, when the mis- 
take results in a belicf of the existence of the right which forms the object of a contract, 
and which has no existence really, the contract may, as in the case of a mistake of fact, 
be held to be void on the groand of the non-existence of the object or of the consideration 
of the contract. ‘here was no reference, however, made to that principle in those cases, 
nor in the other oases of mistake of Jaw, tv which reference has been made above. 
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ground that there was a mistake of fact, but that there were 
such elements of absence of consideration, of reliance on the 
representations of the agent of the estate, of surprise, mutual 
mistake and unconscionable advantage, as should in equity and 
good conscience take the case out of the general rule. 


53. The greatest conflict as to this matter has been in 

Mistake as to the Yregard to mistakes as to title or right. 
existence of a title or They have sometimes been considered to be 
right. mistakes of law, this view being encourag- 
ed by the double sense in Latin of the word jus, which signified 
a right as well as Jaw. Where the facts are known, it has been 
said that a mistake, as to the title, can be nothing but a mistake of 
law.’* The weight of opinion is, however, in favour of the view 
that such a mistake is one of fact, this view being assisted by 
equitable considerations that may be urged in support of it. 

The leading English case on the point is that of Coopzr v. 
Phibbs,* in which Lord Westbury said: “Tt is said, Zynorantia 
juris haud excusat ; but in that maxim the word jus is used in the 
sense of denoting general law, the ordinary law of the country. 
But, when the word jus is used as denoting a private right, 
that maxim has nv application. Private right of ownership is a 
matter of fact ;it may be the result also of a matter of law, but, 
if parties contract under a mutual mistake and misapprehension 
as to their relative and respective rights, the result is that that 
agreement is liable to be set aside as having proceeded upon a 
common mistake.” 

In Eaylesjield v. Marquis of Londonderry," Jessel, M. R., 
explaining the distinction between a representation of fact 
and of law, said: ‘A misrepresentation of law is this: 
when you state the facts, and state a conclusion pf law, so as 
to distinguish between facts and law. The man who knows the 
facts is taken to know the law; but when you state that as a fact 
‘which no doubt involves, as most facts do, a conclusion of law, 
that is still a statement of fact and not a statement of law. 
Suppose a man is asked by a tradesman whether he can give 
credit to a lady, and the answer is, ‘You may, she isa single 
woman of large fortune.’ It turns out that the man who gave 
that answer knew that the lady had gone through the ceremony 
of marriage with a man who was believed to be a married man, 
and that she had been advised that that marriage ceremony was 
null and void, though it had not been declared so by any court, 
and it afterwards turned out they were all mistaken, that the 
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first marriage of the man was void, so that the lady was mar- 
ried. He does not tell the tradesman all these facts, but. states 
that she is single. hat is a statement of fact. If he had told 
him the wholestory, sud all the facts, and said, ‘Now, you see, 
the lady iy single,’ that would have been « misrepresentation 
of law. But the single fact he states, that the lady is un- 
married, is a statement of fact, neither more nor less; and it 
is not the less a statement of fact, that in order to arrive at it 
you must know more or less of the law. There is not a single 
tact connected with personal status that does not, more or less, 
involve a question of law. Tf you state. that aman is the 
eldest son of a marriage, you state a question of law, because 
you must know that there has been a valid marriage, and that 
that inan was the first-born son after the marriage, or, in some 
countries, before. Therefore, to state it is not a representation 
of fact seems to arise from a contusion of ideas. It is not the 
less a fact because that fact involves some knowledge or rela- 
tion of Jaw. ‘hhere is hardly any fact which does not involve 
it. If you state that a man is in possession of an estate of ten 
thousand pounds a year, the notion of possession is a legal 
notion, and involves knowledge of law; nor can any other fact 
In connection with property be stated which does not involve 
such knowledge of law. ‘To state that a man is entitled to ten 
thousand pounds consuls involves all sorts of Jaw.” 


Sir Frederick Pollock, speaking of a fundamental error, 
affecting not the whole su stance of the transaction, but only 
its legal character, says: “Lt is apprehended that, on principle, 
a case Of this kind must be treated in the same way as_ those 
already considered ; that is, if the two parties to a transaction 


contemplate wholly different legal effects, there is no agree- 
ment.” 


In the United States also a mistake, as to the existence of a 
right or title, is generally held to be a mistake of fact.” 
Vhus in Blakeman v. Blakeman,* the right of way conveye'l had 
become extinguished by the purchase of the servient estate 
by A, the owner of the dominant estate. There was no 
ivnorance or error as to the external facts, the mistake being 
solely as to the leval interest, the right of property held by A. 
and to be affected by the conveyance. This mistake was 


17 Wilson v. Life Ins. Co., 6 Md., 157; Benson v, Markoe, 87 Minn., 80; 
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clearly one to which the term ‘ mistake of law.” would : be: 
ordinarily applied; and yet the court held it to be essentially- 
a mistake of fact, and dealt with it as such. 


In Story’s Equity Jurisprudence, it is said, that ‘ where 
the party acts upon the misapprehension that he has no title at 
allin thre property, it seems to involve in some measure a mis- 
take of fact ; thatis, of the fact of ownership, arising from a 
mistake of law.’”* Dr. Pomeroy says: ‘A private legal right, 
title, estate, interest, duty, or liability is always a very complex. 
conception. It necessarily depends so much upon conditions 
of fact, that it is difficult, if not impossible, to form a distinct 
notion of a private legal right, interest, or liability, separated 
from the facts in which it is involved and upon which it 
depends. Mistakes, therefore, of a persona with respect to his 
own private legal rights and liabilities may be properly regard- 
ed,—as in great measure they really are,—and may be dealt 
with as- mistakes of fact. Courts have constantly felt and 
acted upon this view, though net alwavs avowedly...... 
Wherever a person is ignorant or mistaken with respect to 
his own antecedent and existing private I-gal rights interests 
estates, duties, liabilities, or other relation, either of property 
or contract or personal status, aud enters into some transaction 
the legal scope and operation of which he correctly appre- 
hends and understands, for the purpose of affecting such 
assumed rights, interests, or relations, or of carrying out such 
assumed duties or liabilities, equity will grant its relief, defen- 
sive or affirmative, treating the mistake as analogous to, if 
not identical with, a mistake of fact.’ 


54. The same rules, in regard to a mistake of law, apply to 

Action of courts of Courts of equity also. In Good v. Herr» 
equity in regard to mis- the decision proceeded on the principle 
take of law. that, where there should be a mutual mis- 
take of law, without more, it should not be the subject of 
equitable relief. Relief against mistake is one of ordinary 
grounds of their jurisdiction, and they have, though rather co- 
vertly and indirectly, done a great deal to relax the rigidity and 
harshness of the rule as to mistakes of law. Their jurisdiction is- 
indeed most frequently exercised in cases in which there isa mis- 
take in the expression of contracts, but the considerations 
applicable to such mistakes are different from those in regard 
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‘to: mistakes inthe contract itself. The jurisdiction even when 
exercised, is usually restricted to the reforming or rectifying 
-of the mistake, when it is of both parties, as ‘if the court 
‘were to reform the writing’ to make it accord with the Intent 
-of one party only tothe agreemeut, who averred and proved 
‘that he signed it as it was written, by mistake, when it exactly 
-expressed the agreement, as understood by the other party, 
the writing, when so altered, would be just as far from 
expressing the agreement of the parties as it was befure ; and 
the court would have engaged in the singular office, for a 
-court of equity of doing right to one party at the expense of a 
_precisely equal wrong to the other.”.” 


In case of a mistake in the contract itself, courts of equity 
have used their influence, by treating some sorts of mistake 
usually known of law as if they were really of fact; by the 
adoption of Papinian’s restriction as to the non-excuse of the 
mistake of law; and by treating cases of undue hardship on 
the one party and undue advantage to the other as an index of 
‘fraud. Instances of the first have been mentioned above and 
will be mentioned below. 


As an instance of the application of Papinian’s restriction, 
reference may be made to the case of Burrow v. Scammell, * 
in which Bacon, V. C., said: ‘It cannot be disputed that 
courts of equity have at all times relieved against honest 
mistakes in contracts, where the literal effect and _ the 
specific performance of them would be to impose a burden not 
contemplated, and which it would be against all reason and 
justice to fix, upon the person who, without the imputation of 
fraud, has inadvertently committed an accidental mistake ; and 
also where not to correct the mistake would be to give an un- 
conscionable advantage to either party. But no case has been 
referred to, nor, as I believe, can be found, ia which the mis- 
‘taking party has sought for, or could derive, any advantage 
beyond the mere relief from the burden.”’ In the United 
States, it has even been enacted in the Louisiana Civil Code, that 
‘error of law can never be alleged as the means of acquiring, 
‘though it may be invoked as the means of preventing loss or 
-of recovering what has been given or paid under such error.’”?** 


‘As to the third mode of the exercise of equity jurisdiction 
it is generally the case, where the parties stand in unequal 
condition or relation. Relief, in such cases, is, strictly 


$9 Diman v. Prov. B. Oo, 5B. 1., 180. | #319 Oh. D., 182. 
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speaking, given on the ground of fraud or undue influence. 
Thus, in Champlin v. Laytin, McCoun, V. C., observed, by 
way of illustration, that ‘‘if one is iguorant of a matter of 
law involved in the transaction, and the other, knowing him 
to be so, takes advantage of that circumstance to make the 
contract, there the court will relieve, thoagh perhaps more 
properly on account of fraud in the one party than of 
ignorance of law in the other.’’* In McCormick v. Miller,” 
Mulkey, J., in delivering the opinion of the court, said: 
“ Appellant was deliberately withholding a fact within his 
knowledge, unknown to the other contracting parties, vitally 
affecting the proposed contract, which common honesty and 
fair dealing required him to disclose, and this of itself was 
such a fraud upon their rights as vitiates the whole transac- 
tion.” In Picheriny v. Pickering,” Lord Langdale set aside 
certain agreements entered intounder a mistake of law, on 
the ground that the parties were not on equal terms, and 
that the plaintiff acted under the influence of the defendant. 
The same was doue in Wheeler v. Smith,* becauze the parties 
“did not stand on equal ground,? and the plaintiff‘ did) not 
act freely and with a proper understanding of his rights.” 


In Jordan v. Stevens,® Davis, J., in delivering the opinion 
of the court, said: “ Lt is believed that, in nearly all such cases, 
where relief has been granted, in addition to the intrinsic equity 
in favour of the plaintiff, two facts have been found: 1. that 
there has been a marked disparity in the position and intelli- 
gence of the parties, so that they have not been on equal terms ; 
2. and that the party chtaiuing the property porsuaded or 
induced the other to part with it, so that there has Leen undue 
influence on the one side, and undue confidence on the ot! er.” 
It. appears to be settled thet. asa gencral rule, a mistake of law, 
unconnected with a nistake of fact, and where there are no indi- 
cations of frand, imposition or undue advantage entering into the 
agreement, will not be corrceted by a court of equity.* In 
Champlin v. Laytin,” Bronson, J., observed that there was no 
case in the English books which affirmed the doctrine that mere 
‘mistake in a matter of law, in the absence of all fraud, unfair 
circumvention, and undue inHuence, would furnish a sufficient 
ground for setting aside a contract, or otherwise relieving a party 


25 § Paige, 195. 7% 51 Me., 78. 

26 102 Lil. 208. 80 Goodenow v. Ewer, 16 Cal., 
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from the legal consequences of his acts. Dr. Bishop, after: 
observing, that in some cases, ‘it is said that a mistake of law 
will, ia exceptional circumstances, be permitted to avoid a 
contract, as, where it evidences fraud, imposition, or improper 
influence,” said: ‘‘In all this class of cases, either the mistake 
was incorrectly termed one of law, or the real ground of relief 
was the fraud, the undue influence, or the other thing, whatever 
it may have been™”. 


55, Anattempt was sometimes made by equity courts to 

Mistakes as to legal distinguish mistakes due toa misapprehen- 
effect or construction of © sion of the legal effects ofa document from 
contracts. those arising from the ignorance of theexis- 
tence of law, and to give relief in case of the former, treating them 
as mistakes of fact. The ground generally advanced for this dis- 
tinction was that every man was presumed to know the public law 
of the country, and that it was almost impossible to prove a 
negative “ locked up in the bosoin of the party chargeable with 
such knowledge,” while, in case of a uistake as to legal rights 
when misconceived under the law, the facts are susceptible of 

roof in many instances. Thus, in Beauchamp v. Winn? 
Lani Chelmsford observed that the j ignorance of a matter of 
law, arising upon the doubtful construction of a grant, was 
different from the ignorance of a well known rule of law, and 
that there were ‘*many cases to be found in which equity, upon 
a mere mistake of the Jaw without the admixture of other 
circumstances, has given relief to a party who has dealt with 
his property under the influence of such mistake.” This was 
quoted with approval by Sir R. Collier in deliv _ the 
judgment of the Privy Council in Daniell v. Sinclair ® 


This. however, is the case only in very ee ee CASES, 
in which a denial of relief will work most  wnconscionably. In 
the United States, that view is taken in Georgia, where it is a 
settled rule that, when there is a difference between the legal 
effect produced by the words, and the effect intended to be 
produced by them, the words, with their mistaken effect shall 
yield, and the true intention shall prev: ail, and that this relicf 
will be given by courts of equity”. In the other States, it 
appears tobe established that an ignorance or mistake of law, 
by reason of which the parties do not understand the legal 
effect of their contract, does not avoid it, unless there is a 


89 Bish. Cont., 274 (n). 35 6 Ap. Cas., 190, 
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fraud.” ‘Thus in Hawralty v. Warren™, it was said that a 
mistake as to the legal effect of a document, -would not 
be a sufficient ground of relief, unless it was caused -by 
fraud. In Shotwell v. Murray”, James Kent, the Chancellor, 
assumed it as a “settled principle of law and sound policy,’ that 
‘*a person cannot be permitted to disavow or avoid. the operation 
‘of an agreement entered into with a full knowledge of the facts, 
on the ground of ignorance of the legal consequences which 
flow from those facts ;’’ the ignorance in the particular case 
having been as to the effect of a prior judgment on a sale of land 
in execution of a former judgment held by the same person. 
In Storrs v. Barker®, he again observed that ‘*it would seem 
to be a wise principle of policy that ignorance of the law, with 
knowledge of the fact, cannot yenerally be set up as a defense ; 
and it appears to be settled by a course of equity decisions that 
ignorance of one’s legal right does not take the case out of the 
rule, when the circumstances would otherwise create an 
equitable bar to the legal title.’ A mistake in regard to the 
‘construction of a document stands on the same footing and is 
‘held to be a mistake of law, “' unless the language employed is 
technical, in which case it has been relieved against as if it 
were of fact “. 


And in Midland Ry. Co. v. Johnson *, Lord Chelmsford, after 
observing that mistake is one of the grounds for equitable 
‘interference and relief, said : ** Then it must be a mistake not in 
matters of law, but a mistake of facts. The construction of a 
contract is clearly matter of law; and ifa party acts upon a 
mistaken view of his rights under a contract, he is no more 
entitled to relief in equity than he would be in law.” 


. e 
In Hunt v. Rousmanier, Marshall, C. J., observed “ that the 
court were “ unwilling, where the effect of the instrument is 
acknowledged to have been entirely misunderstood by both 
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parties, to say that a court of equity is incapable of affording 
relief.” Yet the relief is afforded only in exceptional cases, 
and- when that case came. again before the Supreme Court, 
Washington, J., in delivering the opinion of the court, held 
the general rule to be that a mistake arising from ignorance: of 
law would not be “a-ground for reforming a deed founded on 
such mistake; and, whatever exceptions there may be to this 
rule, they are not only few in number, but they will be found to 
have something peculiar in their character.”“ After repeatin 
the above observation of Marshall, C. J., he added,“ that 
‘where the parties, upon deliberation and advice, reject one 
species of security, and agree to select another, under a. 
misapprehension of the law as to the nature of the security so 
selected, a Court of Equity will not, on the ground of such 
misapprehension, and the insufficiency of such security, in 
consequence of a subsequent event, not foreseen, perhaps, or 
thought of, direct a new security, of a different character, to be 
given, or decree that to be done which the parties supposed 
would have been effected, by the instrument which was finally 
agreed upon.” This statement of the rule was approved of in 
The Bank v. Daniel", in which Catron, J., in delivering the 
opinion of the Supreme Court declared it as well established 
‘that mere mistakes of law are not remediable.” 


56. It was held in some early cases that, ifa party acting 
Mistake of a wellset- 1 ignorance ofa plain and settled prin- 
tled principle oflaw not ciple of law, should be induced to give upa 
entitled tospecial relief. portion of his indisputable property to- 
another under the name of.a compromise, a court of Equity 
would relieve him from the effect of his mistuke, though it 
might not be able to do so, where there was a doubtful 
question. © Thus in Beauchamp v. Winn,® there was a mistake 
as to the legal effect of a grant, and Lord Chelmsford observed 
that, “although when a certain construction has been put by a- 
court: of law upon a. deed, it must be taken that the legal 
construction was.cleur, yet the. ignorance, before the decision, 
of what was.the true construction, cannot, in my opinion, be 
ressed: to the extent of depriving a-persun of relief on the 
ground: that he was bound himself to have known beforehand 
how the grant must be construed.” Beach, in his Commen- 


#8 1 Peters, 15. *8 Naylor », Winch, 1 Sim. & St., 555; 
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taries on Modern Equity Jurisprudence says,” that ‘it has heen 
said that where the law is confessedly doubtful and about which 
ignorance may well be supposed to exist, a person acting under 
a misapprehension of the law will not for feit anv of his legal 
rights by reason of such mistake.” This theory so far as tenable, 
is so only because * when there is gross ignorance, or a plain 
and palpable mistake of a plain and familiar principle of law, 
it may well give rise to a presumption with admixtnre of other 
and even slivht circumstances, that there has been undue in- 
fluence, imposition, mental imbecility, surprise, or that the 
confidence of the party has been abused.” ! Similarly, Ligon 
J., in the opinion of the court in Dill v. Shahan,? speaking of 
relief given in equity observed, that “the mistake of law against 
which such relief will be eranted must be gross and palpable, 
and such as would warrant the belief that undue advantage 
was taken of the party, owing either to his imhecility of mind 
or the exercise of some improper influence exerted over him by 
the party with whom he deals, or some other person, with his 
knowledge, consent, or procurement, 7 


Apart from such presumptions, the theory has been 
generally disapproved. Thus in Stary’s Equity Jurisprudence, 
it is said, “The distinction between cases of mistake of a 
plain and settled principle of I:w, and cases of mistake of 
a principle of law, not plain to persons generally, but which is 
vet constructively certain, as a foundation of title, is not of 
itself very intelligible, or, practically speaking, very easy of 
application, considered as an independent element of decision. 
In contemplation of law, all its rules and principles are deemed 
certain, although they have not, as yet, been recognized by 
public adjudications. This doctrine proceeds upon the theoreti- 
cal ground, that id certum est quod certum reddi potest; and 
that decisions do not make the law, but only promulgate it. 
Besides; what are to be deemed plain and settled principles ? 
Are they such as have heen long and uniformly establ ished by 
adjudications only? Orisa single decision sufficient? What 
degree of clearness constitutes the line of demarcation ? If 
there have been decisions different ways at different times, which 
18 to prevail ? Ifa majoris ty of the profession hold one doctrine, 
and a minority another, is the rule to be deemed doubtful or 
is it to be deemed certain ? Take the case of the construction 
of a will, Every person is presumed to know the law ; and 
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though opinions may differ upon the construction of the will 
before an adjudication is made; yet, when it is made, it is 
supposed always to have been certain.’’? 


Turley, J., in delivering the opinion of the Court in Trigg 
v. Read‘, said :—“ These strictures upon the proposition 
asserted by the English court are, in our opinion, well taken 
and unanswerable, and they are sustained, as we have seen, hy 
the Supreme Court of the United States. We therefore think 
the principle, as settled in the United States, to be, that an 
ignorance ofthe law, however plain and settled the principles 
may be, and a consequent mistake as to title founded upon 
such ignorance, furnishes no ground to rescind agreements 
or to set aside solemn acts of the parties, when they have 
been made with a full knowledge of the facts, unless they be 
tainted by imposition, misrepresentation, undue influence, 
misplaced confidence, or suspicion. Such is the law when 
the party acts with a knowledge of the facts constituting his 
right or title.’ So also in Goud vy. Herr®, Rogers, J., in 
delivering the opinion of the Court, observed that it was of no 
consequence, whether the mistake was of a plain and familiar 
principle, or the reverse; whether it was a case of heirship, 
or any other misappreliension of law ; and added: “ We fully 
aoree with Mr. Justice Story, that the distinction between cases 
of mistake of a plain and settled principle of law, and cases 
of mistake of » principle of law not plain to persons generally, 
but what is yet constructively certain as a foundation of title, 
is not of itself very intelligible, or, practically speaking, 
very easy of application, considered as an independent element 
of decision. Ln contemplation of law, all its rules and 
principles are deemed certain, although they have not as yet 
been recognized by public adjudication . ..... We grant 
that, where there is a mistake of a clear, well-established and 
well-known principle of law, whether common or statute law- 
(for in this respect we can conceive no difference), equity will 
lay hold of slight circumstances tv raise a presumption that there 
has been some undue influence, imposition, mental imbecility, 
surprise, or confidence abused. But it is obvious that, in such 
cases, the mistake of itself is not the foundation of relief, but 
the relief is had on entirely indepeudent grounds, so as not to 
impinge the general rule. We therefore are of the opinion 
that in no case is ignorance or mistake of the law, with a full 
knowledge of the facts, per se, a ground for equitable relief.’’ 


8 Sec. 128, | * & Humph,, 629. | 5 7 Watts and 8., 258. 
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57. The Codes of a gies countries give a recognition to 

errors of law greater even than that given 

Recah steals oflaw by courts of scale in England, The 
In Luropean countries. ° 48 . 

French law makes no distinction between 
errors of fact and errors of law. The provision in S. 1110 in 
regard to the nullity or rather the voidability of a contract 
on the ground of error does not contain any reference to 
such distinction. There also the question has arisen chiefly 
in cases in which the mistake of law has led to a mis- 
take in regard to a right which isthe object of a con- 
tract. ‘l'hose in favour of the validity of such a contract con- 
tend that chacun étant présume connaitre la loi, on ne peut jamais 
invoquer cette espece d'erreur; que les articles 1235, 1356 et 2052, 
par application de ce principe, ne permettent pas d’invoquer la 
nullité des actes dans les divers cas prévus par ces articles; qu'il 
faut en conclure que Verreur de druit ne saurait jamais étre invo- 
quée.© This contention, however, is generally held not to be 
good, on grounds which Rogron has summed up as follows’: 
que si l'erreur de droit est telle qu'elle ait eté la cause du contrat, 
cette cause etant fausse doit entrainer la nullité du contrat, aux 
termes des articles 11381, 1169 e¢ 1110; gue, dans l'espece, ler- 
reur intervenue sur la nature et l’etendue d'un droit nen a pas 
moins porté sur la substance de la chose, soit que le consentement 
ait été donné par erreur «de droit, soit yu'il (ait été par erreur de 
fait; que st, pour repousser la nullité qui résulte dans ce cas des 
dispositions précitées, on invuque les articlee 1235, 1356 et 2052, 
il est facile de voir que ces articles consacrent des exceptions resul- 
tant de ce que, dans les actes sur lesquels disposent ces articles, 
Venyayement, méme dans le cas @’erreur de droit, ne manguerait 
pas de cause, soitu Pegard d'un puyement qui ne pourrait étre 
répété, lorsquwil y avait obliyation naturelle d’acquitter la dette, 
soit a Pégard de la transaction, puisyue lavantage de prévenir 
ou terminer un proces serait une cause stffisante. 

The Spanish law is the same, and as it does not contain any 
reference to the distinction between a mistake of fact and a mis- 
take of law, it will evidently be construed in the same way as 
the corresponding provision of the French law. 


The Italian Code expressly provides that L’errore di diritio 
produce la nullita del contratto solo quando ne é Ja causa unica o 
principal:.°“) This rule embodies the very general principle 


(y) The error of law produces the nullity of the contract only when it is the sole and 
principal cause of it. 
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of natural equity on which error is recognized as a vice of con- - 
sent, but there appears to be no good reason why this rule is 

formulated so differently from that as to the mistake of fact, in 

which the criterion of its influence on the consent to a contract 

is made to depend ondagit elementi materiah o esterni dei con- 

tratti : dalla sostanza, e dalla persona.“ The practical effect of 

the two rules; is the same, as the word sostanza has beeno ften 

held to be gueHa qualita del l’oqggeto contrattuale, che é stato 

il motivo determinante del contratto.” Thus Giorgio Giorgi, in his 

work on the Theory of Obligations says:° Tenuto fermo questo 

concetto, la formula “ errore sulla sostanza”’ viene a comprendere 

tutt: queglt errort di fatto, ¢ quali mentre considerandoli pst- 

cologicamente sono le cause determinant: del contratto, considerati 

invece estrinsecamente cadono sull’ oqgetto del contratto medesimo. 

Il rimanente capoverso pot dell’ articolo 1110, parlando dell’ 

errore sulla personae riducendo lazione di nullita alla sola 

ipotest, in cut la considerazione dt essa persona sia stata la causa 

del contratto, completa il pensiero del legislatore; e dimostra in 

modo vie pin palese Vintendimento di lut. Intendimento, torniamo 

a ripeterlo, di rendere invalido quel consenso, di cut un errore di 

fatto fu il motivo, o se cost vogliamo dire, la causa determinante. 

It has been contended that it is not the Article 1109 that ought 

to be construed Jiberally, but the Article 1110 that should 

receive a restricted signification, and be restricted to the cases 

in which the mistake of law oltre ad essere [4 causa unica o prin- 

cipale del contratto, cada sulla sosstanza o sulla persona. 
Giorgio Giorgi, in his work ou the Theory of Obligations,” says 

that he would not have serupled to adopt that view: se non 

avessimo creduto che Varticolo 1110 resta privo di retto senso 
giuridico, qualora non s'interpreti con molta larghezza 


(z) The elements material or cxternal of the contract : the substance and the person, 

(a) That quality of the object of contract which has been the motive determining 
to the contract, 

(6) This conception firmly held, the formula enrur concerning substance, oomprehends 
all those errors of fact which, if considered psychologically are the causes determining to 
the oontract, but considered, instoad extrinsicallyconcern the objeot of the contract 
itself. The remaining paragraph of Artiolo 1119, speaking of the error conoerning the 
person and reducing the action of nullity to the sole hypothesis, in which the 
consideration of the same person may have been the cause of the contract, completes 
the idea of the legislator, and shows, in a way much more clearly, his intention,—. 
au intention, we return to repeat, of rendering invalid the consent, of which an error of 
fact was the motive or, if we wish to say so, the determining cause. 

(c¢) Besides being the only or principal cause of the contract, should concern the 
substance or the person. 

(@) If he had not believed that Article 1110 would remain deprived of its correct 
juridical sense, if not interpreted very freely. 


© IV, 74, y 38 


108 EFFEC! OF MISTAKE ON TRANSFER OF OWNERSHIP. [s. 56. 


58. The above rules apply not only to contracts, in the 

limited sense of thatexpression, but,in the 

Effect of mistake on main, also to transfers of property, and 
transfer of ownership. : ‘ ; 

conveyances in pursuance of them, and to 
all contracts of that class generally known as executed. ‘They 
all require the consent of the parties, the concurrence of their 
wills, like ordinary contracts. The chief additional element to 
be considered in their case is that of the delivery of the object of 
the contract, and this delivery does not supply the place or 
dispense with the necessity of the concurrence of wills. Delivery 
is, indeed, oue of the chief means of derivative acquisition. 
Among the Romans, corporeal things of whatever kind, tradz 
potest et a domino tradita alienntur.™ The rule being 
based, as observed by Gaius in his Institutes, on the 
principle, nihil tam conveniens est naturali aequitati, quam 
voluntatem domint, volentis rem suam in alium transferre, ratam 
haber. 

But traditio alone could not transfer ownership without 
a corresponding mental intention which was always con- 
sidered an esseutial constituent of it. As observed by 
Paul, nunguam nuda traditio transfert dominium, sed ita, si 
senditio aut aliqua iusta causa priecesserit, propter quam 
traditio sequeretur. How broadly the words custa causa were 
understood, is evident from what Rudolph Sohm observes in 
his work on the Institutes of Roman Law as to no delivery 
being a traditio in the legal sense, unless it is accompanied 
by an intention to transfer ownership. This intention to 
transfer ownership involves a will to give ownership, and a 
consent to its being taken by the person to whom the traditio 
is made. If there is no such will or consent, mee delivery 
cannot effect the transfer of ownership. 


The real question, therefore, in all such cases, is whether 4 mis- 
take as to the thing delivered, interferes with, or is a bar to, the 
existence of the intention or consent, which, coupled with ¢radztzo, 
is sufficient to transfer the property in that thing. A mistake 
of this sort is thus of impertance only so far as it mukes the 
delivery otherwise than tu pursuance of the concurrence of wills 
to the transfer of ownership. If the article delivered is 
different from that as to which the minds of the parties meet, 
there will be no concurrence as to it, and its deliverey alone 
will not effect the transfer of its ownership. 


Jus. Inat. IL.,i. 40. 
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59. This rule is applicable in case of transfer of non-specific 
_ chattels, Thus in Gardner v. Lane,™ 
_ Transfer of ownership there was a contract for the sale of 135 
in case of non-specific bcanla “oF arel No.l d of 
chattela: arrels of mackerel No. 1, and of the 
barrels delivered, and supposed to contain 
mackerel No. 1, 45 contained mackerel No. 3 and 48 only 
salt ; and property in these barrels delivered by mistake was 
held not to be transferred to the vendee. Bigelow, C.J., in 
delivering the opinion of the Supreme Court of Massachusetts, 
said: “the minds of the parties must meet, and there must 
be amutual assent to the transfer of certain specified pro- 
perty, before any change of title to it can be etfected .. 
. « Where parties to a contract of sale agree to sell and 
purchase a certain kind or description of property not yet 
ascertained, distinguished, or set apart, and subsequently a 
delivery is made, by mistake, of articles differing in their nature 
or quality from those agreed to be sold, no title passes by such 
delivery. They are not included within the contract of sale ; 
the vendor has not agreed to sell nor the vendee to purchase them. 
~~ Delivery of itself can pass no title ; it can be effective 
and operative only when made as incidental to and in pursuance 
of a previous contract of sale... . The delivery of different 
articles from those embraced in the contract is inoperative, for 
the reason that there is no agreement for their purchase and 
sale.’ ‘The distinction is great, pointed out the Court “ between 
an agreement togelland deliver a specified article, concerning the 
quality of which the parties were deceived or mistaken, and au 
agreement to sell one article and a delivery by mistake of a wholly 
different article, which did not form thesubject-matter of the 
agreement, ,in the former the title passes at the election of the 
vendee ; in the latter it does not.” 

The cases, in which it is held that if the article delivered is 
bond fide consumed or otherwise disposed of by the person to 
whom it is delivered, the person delivering it cannot recover 
back the same, are not inconsistent with this rule. They do not 
proceed on the principle that there wasa transfer of proprietary 
right in such cases, but on other considerations which do not 
derogate from the force of that principle. Thus in Hills v. 
Snell, a baker, who had ordered flour of A, received 
by a warehouseman’s mistake, the flour of B, which was 
more valuable, and he was held not liable for the extra 
value. The decision did not, however, proceed on the 
ground that the proprietary right inthe flour vested in the 
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baker ; but on the ground that the baker in good faith consumed 
it, and that delivery by the warehouseman was a sufficient 
authority in the circumstances for his consuming it as against 
B. Inu fact Wells, J., in delivering the opinion of the court, 
distinctly admitted ‘‘ that it was so delivered by mistake might 
have entitled the plaintiffs to reclaim the property from one 
having it in possession, or to recover its value from one who 
had disposed of it with knowledge of the mistake.” 


60. ‘The rule has been extended even to the transfer of 

Transfer of ownership Specific articles, Their delivery also will 
in case of specific not effect a transfer of their ownership, 
articles. when there is a mistake as to them, a 
mistake either as to their identity, or as to those qualities with 
reference to which their transfer was consented to. ‘Thus, if 
a thing is not of that kind or does not answer the description, 
with reference to which it was sold, the delivery of that 
thing, even in pursuance of the sale, will not effect a transfer 
of its ownership. Mr. Clarke, in his work on Contracts, 
says’*: “Suppose a person sells another, and the latter 
believes that-he is buying, this bar of gold, this case of cham- 
pagne, or this barrel of oysters, The bar turns out to be brass, 
the case to contain sherry, the barrel to contain oatmeal. Thie 
parties are honestly mistaken as to the subject-matter of the 
contract, but their mistake has nothing to do with their respec- 
tive rights. ‘These depend on the answer to the question : Was 
the article suld a bar of metal or a bar of gold, a case of wine 
ora case of champagne, a barrel of provisions or a barrel of 
oysters ? A contract for a bar of gold is not performed by the 
delivery of a bar of brass. A contract for a bar of metal leaves 
each party to take his chance as to the quality of the thing 
contracted to be sold, but this, again, would not be performed 
by the delivery of a bar of wood painted to look like metal.” 


The case is still clearer when the mistake is as to the iden- 
tity of the thing. Thus, a delivery of a sovereign for a shil- 
ling, as in the case supposed in the argument and referred to in 
the decision of the majority of judges inthe casa of Reg. v. Mid- 
dleton,” or as in the case of Req. v. Ashwell,” involved a mistake 
in regard to the identity of the coin, and was held not sufficient 
to transfer the property in the sovereign to the receiver of it. 
In the former case, seven eminent Judges, referring to the case 
of a person handing to a cabman a sovereign by mistake for 
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a shilling, observed, in their decision, that they were “decidedly 
of opinion that the property in the sovereign would not vest 
in the cabman.” So in Reg. v. Ashwell, Cave, J., observed 
that, *‘as there was a mistakeas to the identity of the coin, no 
property passed.” The observation was not material to the 
final conviction ; but none of the other judges dissented from 
it, the difference among the judges being as to whether 
the transfer of the possession of the sovereign took place 
at the time when Ashwell received it, or when he came 
to know of its being a sovereign. So also, the delivery 
by mistake, ofa note of £10 for that of £1 was, in the 
similar case of Reg. v. Hehir,"” not deemed to have the effect 
of transferring the proprietary right in the note. In that 
case,™ Jolinson and Andrews, JJ., actually observed that 
the property in the £10 note did not pass to Hehir. In 
Chapman v. Cole,’ a ten-dollar gold piece of Moffat’s 
issue of California coms, and not United States’ issue 
was, by mistake of the giver and receiver, passed as a half- 
dollar coin; and it was held that there was a transfer only 
of possession and not of property, and that it could be 
recovered by the giver from a person to whom the receiver 
had passed it on without a knowledge of its real value; 
though, current coin might not be so recoverable, on account 
of the peculiarity relating to the transfer of ownership in it. : 
Metcalf, J., in delivering the opinion of the court, said: 
‘There was a mistake as to the identity of the subject of the 
agreement, and, in such case. there is no assent of the parties, 
and no binding transaction,” 


The same principle was sometimes applied in other cases, 
in which there was no mistake in regard to the identity 
of the thing given. Thus in Reg. v. Afiddleton,® the sum of 
£8 odd was given, by a mistake of a Post Office clerk, 
to Middleton, who was entitled to 10 shillings only. Seven 
judges, in their joint decision, laid down that the case was 
undistinguishable from that of a person handing to a cabman 
a sovereign, by mistake for a shilling, and said : “There was no 
contract to render it (the sum given) his which required to 
be rescinded; there was no gift of it to him, for there was no 
intention to give it to him or to any one. It was simply a 
handing it over by a pure mistake, and no property passed. 
As this was money, we cannot test the case by seeing whether 
an innocent purchaser could have held the property. But 
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let us suppose that a purchaser of beans goes to the warehouse 
of a merchant with a genuine order for so many bushels of 
beans, to be selected from the bulk and so become the pro- 
perty of the vendee, and that by some strange blunder the 
merchant delivers to him an equal bulk of coffee. If that coffee 
was sold (not in market overt) by the recipient to a third 
person, could he retain it against the merchant, on the ground 
that he had bought it from one who had the property in the 
coffee, though subject to be divested? We do not remember 
any case in which such a point has arisen, but surely there 
can be no doubt he could not; and that on the principle 
enunciated by Lord Abinger in Chanter v. Hopkins,®™ when 
he says: ‘Ifa man offers to buy peas of another, and he sends 
him beans, he does not perform his contract, but that is not 
a warranty; there is nu warranty that he should sell him 
peas ; the contract is to sel] peas, and if he sends him any 
thing else in their stead, it isa non-performance of it.’ ” 
It is submitted, however, that there was, in this case, no 
mistake as to the identity, or even as to any esscutial quality 
of the noney given. The clerk intended to give the money that 
was given. The mistake was as to the amount of money which 
the clerk considered Middleton entitled to. He had looked 
at awrougadvice, and, on that account, believed that Middle- 
ton was entitled to receive the sum which he therefore 
intended to give, and which was thus given, to him. The 
reference in the judges’ decision to the case of beans and 
coffee, and to that of peas and beans referred to by Lord 
Abinger, was not relevant, as such cases are not of a 
transfer of a definite specific article, and more like the case of 
barrels in Gardner v. Lane than that of the sovereign, to 
which the judges likened it. . 


Similarly, in Woljstein v. People,” a large sum was paid to 
a person for a smaller one, by a mistake, as to his right to 
receive the same, and the court said: ‘‘[t will not do to say 
that the owner parts with the property voluntarily, and, there- 
fore, there is no unlawful taking. ‘There may be the physical 
act of the owner handing that which is his to another ; but 
there is absent the intellectual and intelligent assent to the 
transfer, upon which the consent must necessarily depend.” 
It is clear, however, that there was an intellectual and intelli- 
gent assent to the transfer of the sum given, and the assent 





gE ena Ee 8 ee enereereen ae antes — — 





204M. & W., 404. l 21 6 Hun,, 121. 


8. 61.| RECOVERY OF A THING GIVEN UNDER MISTAKE, 1 


was given not on account of a mistake in regard to that sum 
itself, but in regard to the right of ita recipient to receive the 
same ; a mistake which, therefore, was not so much as to the 
identity of the thing given,{ but as to the motive for its giving. 


61. The question of the transfer of ownership has often 
arisen in cases In which money or other 
fa ee "8 thing is paid or given by one person to 
another undera mistake. Roman and 
French jurists often held that the ownership would be trans- 
ferred in such cases notwithstanding the mistake. Thus Cujas, 
in contending that money paid, under a mistake of law, could 
not be recovered back, as its recovery would be in the nature 
of a gain, relied on the fact that that could not be called mine, 
which I had already paid to another; that it had already 
become the property of another person, and that, therefore, 
when I reclaimed it, IF was demanding what was not mine, 
but his. D’Aguesseau who held, that money so paid might 
be recovered, based the title to recovery on general consi- 
deratious of equity, and not on the ground of the continued 
proprietary right of the giver ; observing “ who can doubt 
but that money which is paid immediately becomes, sumo 
jure, the property of the person receiving it?” This is 
the case, however, only when the mistake is as to the 
non-essential qualities of the thing given or as to the motives 
for the giving. And this is the character of the mistake 
generally in such cases. ‘Che mistake may, however, not be 
such, but in regard to the identity or the essential qualities 
of the thing; and there is no sufficient authority for the 
proposition that the property in the thing given will be 
transferred, even in the case of such a mistake. 


In Brisbane v. Dacres,* the payment was undera mistake 
as to the right of the Admiral to receive one-third of a certain 
freight, and the court held that the money paid could not be 
recovered ; Mansfield, C. J., observing that the inaxim Volenti 
non jitinjurta applied strongly to the case, and justly so, ag 
the mistake was such as could not affect the validity of consent, 
or interfere with the transfer of the right of ownership of the 
money paid. The maxim has been held toapply in other 
cases also. In some cases, it was, however, held not to apply, 
but this was only when the mistake was in regard to an error 
in corpore orin substantia. Thus,in Northrop v. Graves, * 
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Church, U. J., in delivering the opinion of the court, after 
referring to the contention based on that maxim, said : 
‘‘we agree that men should not complain of the consequences 
of their deliberate and voluntary acts ; but we do not agrec 
that acts performed under the influence of essential and 
controlling mistakes are voluntary, within the meaning of the 
maxim referred to.” 


Practical difficulties have arisen in such cases, as the real 
distinction in regard to the character of the qualities, in respect 
of which the mistake has been made, is not sufficiently adverted 
toalways. Great importance, on the other hand, is attached as 
to whether the mistake is one of fact or Jaw, though the nature 
of the mistake is the same in both these cases. Lhe mind quite 
as much, and no more, assents to the payment made under a 
mistake of law, than if it were made under a mistake of fact. 
The delusion is the same in both cases; in both alike, the mind 
is influenced by false motives ; nor is there any difference in re- 
gard to the principles on which the rule of recovery in such cases 
is based. If there is justice in the payer’s demand for recovery, 
and injustice or unconscientiousness in the pavee’s with- 
holding of it, in case the payment is made under a mistake of 
fact, it will be the same when the payment is made under a 
mistake of law. It is settled, however, that, in the former 
case, there is a right of recovery, though, to avoid the question 
of the transfer of title, that right is generally based on the 
inequity of a person retaining a thing so given to him. Thus, 
in Townsend v. Crowdy,” the mistake was one of fact on the 
part of the payer, who, along with the payee, was under an 
impression that the money paid was due, and, though the 
payee shared the same impression, yet Byles, J., observed 
that ‘‘that being so, it was manifestly against conscience that 
the defendant should retain it.” So also in Aelly v. Solari,” 
Parke, B., said: ‘‘ I think that where money is paid to another 
under the influence of a mistake, that 1s, upon the supposition 
that a specific fact is true, which would entitle the other to 
the money, but which fact 1s untrue, and the money would 
not have been paid if it had been known to the payer that the 
fact was untrue, an action will lie to recover it back, and it is 
against conscience to retain it.”’ Parke, B., further observed 
in this case, that “if the money is intentionally paid, without 
reference to the truth or falsehood of the fact, the plaintiff 
meaning to waive all inquiry into it, and that the person 
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receiving shall have the money at all events, whether the 
fact be true or false, the latter is certainly entitled to retain 
it.” There will be no mistake in such a case, as “* mistake in 
any proper sense is excluded where there is a conscious doubt 
accompanied with an alternative intention or authority which 
is to be appropriated, so to speak, according to the event.” ™ 
Besides, there will be no equitable considerations in such a 
case to require a refund. 


The right of recovery in case of a mistake of fact is quite as 
fully recognized in the United States also. Thus it has been 
repeatedly held in Missouri, that where there has been an 
accounting and settlement between parties on the basis of 
merchants’ book entries, and afterwards an error is discovered 
in the account of crediting a single item twice or wrongly 
adding a column of figures, an action at law will lie to recover 
the balance paid by reason of such mistake.* So also an 
indorser of a note is allowed to recover money paid by him 
under the mistaken belief that the note had been duly 
presented for payment. ” 


So absolute is the rule of recovery in a case of a mistake of 
fact, that it was laid down in Aelly v. Solari, as well asin other 
cases, that even negligence would not interfere with the recov- 
ery; and if there was an actual mistake at the time of the 
payment, it would be immaterial in regard to the right of recov- 
ery, that the person making the mistake had means of easily 
avoiding it and finding out the real facts, or even that he had 
known and only fergotten them. In Aomby v. Central National 
Bank,” Wagner, J., said: “Tf the money is paid under the 
impression of the truth of a fact which is untrue, it may, gen- 
erally speakmg, be recovered back, however careless the party 
paying had been in omitting to use due diligence to inquire 
into the facts. The imputation of negligence would not bar the 
plaintift’s action.” So also in Lyle v. Shinnebarger,® the court 
said: ‘‘whether the money was paid without any fault or 
negligence of plaintiff, or through his negligence, if it was 
through a mistake of facts, makes no difference, and does not 
alter the legal relations of the parties.” 


It has been held in some cases that a recovery cannot be 
had where the person paying has access to information which 
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he, by his own laches neglects to acquire; * and in Milnes v. 
Duncan,” Bayley, J., observed, that “ifa party pay moncy 
under a mistake of the real facts, and no laches is imputuable 
to him, in respect of his omitting to avail himself of the means 
of knowledge within his power, he may recover back such 
money.” The weight of authority, liowever, is clearly against 
any such limitation, and in favor of the view here advanced, 
and the mere fact of the mistake having been caused by negli- 
gence is not generally considered a bar to recovery, * at least 
where the payee can be put in statu guo™ In Merchants’ 
National Bank v. National Eagle Bank,” Colt, J., observed that 
‘it is well settled by recent decisions that money paid to the 
holder of a check or draft drawn without funds may be re- 
covered back, if paid by the drawee under a mistake of fact, 
and though the rule was originally subject to the limitation 
that it must be shewn tiat the party secking to recover back 
had been guilty of no negligence, it is now held that the 
plaintiff in such cases 1s not precluded from recovery by laches 
in not availing himself of the meansof knowledge in his power.” 


And in Lewellen vy. Garrett,™ it was even held that if a 
party once had a knowledge of the real fact, but at the time 
of the transaction it slippel from his mind, and the matter 
was consummated under a mistake. he could recover hack. 
The decision in Boylston National Bank vy. Richardson” is 
not against this view, as the plaintiff was held not entitled to 
recover ; and though the teller of a bank saw fit to pay a cheque 
without taking the precaution to inform himself of the state 
of the account of the drawer whose balance on deposit was 
not sufficient to meet it, it was held there was nothing 
in the transaction which bore the character of a mistake of 
fact, in a legal sense, but only that of laches. 


It was further contended in the case of Kelly v. Solari, that 
the money cuuld not be recovered, except where it was un- 
conscientious to retain it, and Rolle, B., thought ‘ that wher- 
ever it is paid under a mistake of fact, and the party would 
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not have paid itif the fact had been known to him, it cannot 
be otherwise than unconscientious to retain it.”’ The decision 
did not proceed, however, on that ground, and that view has 
not been taken in subsequent cases. 


Mr. Beach in his recent work on the Modern law of 
Contracts, ™ indeed, says that “ money paid by mistake of fact 
cannot be reclaimed when the defendant received it in good 
faith, in satisfaction of an equitable claim, nor when it was 
due in honor and conscience.”” ‘The two cases cited by him, 
do not appear, however, to support at least the second part 
of his observation. 


The French Civil Code lays down broadly without any 
mention of law or fact, that Lorsyu’un2 personne qui, par 
erreur, se croyait débitriv2, @ acquitté une dette, elle a le 
droit de répétition contre le créancier.© The Italian Civil 
Code also enacts that Chi per errore si credeva debitore, 
quando abbia pagato tl debito, ha i diritte della ripetizivne 
contro i creditore. The Egyptian Civil Code lays down 
that *he whe has received what was not due to him is 
bound to restore it.” adding an exception which is now 
recognized even in the English law, that “if the voluntary 
payment has been made in virtue of a duty, even though 
a duty not sanctioned by law, restitution is not due.” ® 
Even the Indian law, “ which makes so sharp a_ distinction 
in other cases between a mistake of fact and a mistake of law, 
lays down in general terms that “a person to whom money 
has been paid, or any thing delivered, by mistake, must repay or 
return it.’’ 


In English law the general rule as to the money paid 
under a mistake of law is no doubt that it is not recoverable. 
The rule is attempted to be Justified only on the ground that 
such a mistake does not receive any effect,“ specially on the 
ground of publie policy.“ It is contended in support of it, 
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that great inconvenience would arise if a mistake of law 
were held sufficient to give a right of recovery. When 
doubtful questions of law arise, the defendant has an option 
either to litigate the question or submit to the demand and 
pay the money, and it is said that it} would be most mis- 
chievous and unfair if he who has acquiesced in the right by 
such payment should be at liberty, at any time within the 
period of limitation, to rip up the matter and recover back 


the money. 


Thus in Rogers ve Ingham,“ aclaim by one legatee agaiust 
another for certain money paid to the latter by his consent 
was held not to lie, James, L. J., said that if relief could 
be given for mistake in such cases, ‘it would open a fearful 
amount of litigation and evilin the cases of distribution of 
estates, and it would be difficult to say what limit could be 
placed to this kind of claim, if it could be made after an 
executor or trustee had distributed the whole estate among 
the persons supposed to be entitled, every one of them having 
knowledge of all the facts, and having given a_ release. 
The thing has never been done, and it is not a thing 
which in my opinion is to be encouraged. Where people 
have a knowledge of all the facts, and take advice, and 
whether they get proper advice or not, the money is divided 
and the business is settled, it is not for the good of mankind 
that it should be re-opened by one of the parties saying : 
‘You have received your money by mistake, I acquiesced in 
your receipt of it under that mistake, and, therefore, I ask you 
to give it to me back.’” Mellish, J., further observed that 
“nothing would be more mischievous than to say that money 
paid, for instance, undera mercantile contract, according to the 
construction which the parties themselves put upon that contract, 
might, years afterwards, be recovered, because perhaps some 
Court of Justice, upon a similar contract, gave to it a different 
construction from that which the parties had put on it.” 
In Peter v. Lancaster,® Gilchrist, J., observed that ** every 
man is supposed to know the law, and if he voluntarily 
makes a payment which the law woul! not compel him to 
make, he cannot afterwards assign his ignorance of the law 
as the reason why the State should furnish him with legal 
remedies to recover it back.” In Clark v. Dutcher, ® Suther- 
land, J. considered * the current or weight of authorities as 
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clearly establishing the position, that when money is paid 
with a full knowledge of all the facts and circumstances upon 
which it is demanded, or with the means of such knowledge, 
it cannot be recovered back upon the ground that the party 
supposed he was bound in law to pay it, when in truth he was 
not.’ The chief limitation to this rule is that of a mistake 
of foreign law, which, as observed above in 8. 51, is always 
dealt with as a mistake of fact, and money paid on account of 
which may always be recovered. ‘* The plaintiffs then 
stand,” said Johnson, J., in Bank of Chillicothe v. Dodge,” 
‘‘in precisely the same situation as though the money had 
been paid by them under a mistake as to material facts ;”’ as 
‘¢ when one misunderstands or mistakes a foreign law, it is 
considered zgnorantia facti excusat.” * 


In some cases, the refusal to allow recovery is so inequit- 
able, however, that the rule of policy has to give way to some 
extent to equitable considerations. A recovery is thus allowed 
even of money paid under a mistake of law, when it is 
fraudulent and unconscientious for the recipient to retain it ; 
and retention is deemed such when he has not even a moral 
or natural right to that money. And full effect may be given 
to the doctrine of public policy underlying that rule without 
extending it to cases in which it will be inequitable for the 
recelver of the moncy to retain it. As observed by Evans in 
his notes on Pothier’s work on Obligations, * “the effect of the 
doctrine is carried sufficiently farfor the purposes of public 
utility, by holding that no man shall exempt himself from a 
duty, or shelter himself from the consequences of infringing a 
prohibition imposed by the law, or acquire an advantage in 
opposition °to the legal rights and interests of another, by 
pretending error or ignorance of the law, without its following 
as aconsequence, that the ignorance of one man under no 
moral obligation, and intending no gratuitous donation, shall 
be to another a title of adventitious acquisition.’”’ Similarly, 
Church, C. J., in delivering the opinion of the court in North- 
vop v. Graves,* said ‘*that a party may not urge his ignor- 
ance of the law as an excuse or palliation of a crime, or even 
of a fault, we may admit; that he may not, by reason of 
such ignorance or mistake, obtain any right or advantage 
over another, we may admit; but we do not admit that such 
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other may obtain or secure an unjust advantage over him by 
reason of his ignorance or mistake, even of the law.” 


This was the view taken by the majority of the Roman law- 
yers in regard toa mistake of law. Constat 1d demum condici 
posse alicui, quod vel non ex justd causd ad eum pervenit, vel 
redit ad non justam causam. Ee his omnibus causis que jure 
non valuerunt, vel non habuerunt _ secutd per errorem 
solutione, condictiont locus erit. ioclesian and Maximilian 
gave their authority to the opposite view maintained by Cujas 
and others, in regard to a es fag under an error of law, ac- 
cording to which'money sopaid could not be reclaimed. Pothier 
also followed that view. Vinnius, Huber and D’Aguesseau, 
however, took the earlier view, and relying on the Roman 
maxim juris error in damnis amittendce ret fuc non nocet, said, 
who will support Dioclesian and Maximilian ; the jurists and 
the spirit of equity itself, exclaiming, on the other side, ‘ that 
an error in the law shall not injure those who are seeking 
their own, or which 1s the same thing, shall not injure any 
person in regard to the incurring a loss.”’* 

Cujas contended that the object of a person who reclaiined 
what he had paid was to regain what he had lost, not to 
avoid losing what belonged to him, that his solicitude then 
related to gain and not to loss; and that a person mistaking 
the law was assisted so far as that he should nut lose, not so 
far as that he should be relieved from having lost, As 
explained above, D’Aguesseau pointed out that the recovery 
in such cases was allowed not because of any continued proprie- 
tary right of the giver in the money paid ; as, if so, there 
could be no recovery even when the payment was under a 
mistake of fact. In referring to the distinction of Cujas, 
D’Aguesseau said that it came to this, ‘‘ that if the error of law 
appear before the payment, there is a right of retention, so 
that the error shall not hurt ; but if the payment is complete, 
if the loss has happened, if the object of a person mistaking 
the law, i3 not that he may keep what is his own, but that 
he may recover that which is now become another’s, then 
he comes too late, as he can only complain of having been 
deceived and circumvented by himself.’’® 


The entire argument has been answered at length by 
D’Aguesseau, who says: ‘* Although it may with some 
degree of subtilty be said, that a person seeking to recover 
what he has lost, is catching at a gain, yet in truth he 
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only desires to repair an injury which he suffers; he sues 
that he may not continue to suffer a loss, not that he may 
acquire a pain (ne perdiderit, non ut lucretur). But what 
is the difference, if you merely attend to natural equity, 
between a loss which is future and one which is past; so 
that a person who is repairing a loss already passed, shall 
be said to acquire a gain, and one who wards off a loss 
that has not arrived, shall only be said to avoid a loss? 
Neither of them acquires anything, neither of them is made 
any richer; the one endeavours not to lose, the other to 
be relieved from having lost ; the one, whilst the loss is still 
impending, keeps what he was about to have lost, the other 
recovers what he has already lost without a cause.” 


[hat money paid under a mistake of law can be recovered 
back, where there was no moral or honorable obligation to pay 
the same, is not altogether without authority in the English 
law also. In Joses v. MeFerlan,® the leading authority in 
favor of the view that a person entitled ez «quo et bono to 
recover, may recover ; Lord Mansfield said : *‘ If the defendant 
he under an obligation, from the ties of natural justice, to re- 
fund, the law implies a debt, and gives this action (indebitatus 
assumpsit) founded in the equity of the plaintiff's case, as if it 
were upon a contract.” But the existence of any right in that - 
person will prevent the creation of any obligation to refund, 


And the principle of that decision though sometimes dis- 
approved, has heen often followed in cases in which the payment 
was made under a mistake of law. Thus, in Northrop v. 
Graves,* the court approved of the rule laid down in that 
case, and saifl: “© Wedo not decide that money paid by a 
mere mistake in point of Jaw, can be recovered back ; as 1f 1¢ 
had been paid by an infant, hy a. feme covert, or by a person 
after the statute of limitations has barred an action, or when 
any other merely Jecal defence existed against a claim for the 
money so paid, and “which might be honestly retained. But 
we mean distinctly to assert that, when money is paid by 
one under a mistake of his rights and his duty, and which he 
was under nyilegal or moral obligation to pay, and which the 
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recipient hax no right in good conscience to retain, it may 
be recovered back, in an action of indelitatus assumpsit, 
whether such mistake be one of fact or of law ; and this we 
insist may be done, both upon the principle of Christian 
morals and the common law.” 


In Culbreath v. Culbreath,? Nisbet, J., in delivering the 
opinion of the court, said: “ When money is paid to another, 
under a inistake ax to the pavor’s legal obligation to pay. and 
the pavee’s legal right to receive it, and there is no considera- 
tion, moral, or honvrary, or benevolent, between the parties, 
by the ties of natural justice, the payor’s right to recover 
it back is perfect, and the pavee’s obligation to refund is 
ulso perfect—it becumes a debt. It is a case fully within the 
range of the ex «quo et bono rule. This is that case. 
It falls within none of the exceptions mentioned by Lord 
Mansfield. It was not paid as a debt due in honor or 
honesty, as in case ofadebt barred by statute—it is not 
paid as a donation—it was not paid as a debt contracted in 
violation of public law; for example, money fairly lost at 
play. In all such cases it is conscientious for the defendant 
to keep it. In this case there is uo right, or equity, or 
couscience upon which the defendant can plant himself.” 
The court admitted, however, that “a recovery cannot be had 
unless it is proven that the plaintiff acted upon a mistake of 
the law ;’ and that the action for recovery “is not main- 
tainable where money is paid through mere ignorance of the 
Jaw, or in fulfilment of a moral obligation, or on a contract 
against public Jaw, or‘on any account which will make it 
consistent with equity and good conscience for the defendant 
to retain it.” The differcnce between a mistake and an 
ignorance is not generally admitted. but there appears to be 
no doubt that recovery is not allowed in the other cases 
referred to by the court. Recovery is not allowed, where 
payment is made to a person on eccount of a claim of right 
by him but against which there was a valid legal defence, of 
which the party making the payment was unaware at the time. 
similarly in Ray v. Bank of Kentucky,” it wes held that 
where money was paid under a elear aud_ palpable 
inistake of either law or fact, essentially bearing upon and 
affecting the contract, without cause or consideration, and 
which in law, honor or conscience was not due and payable, 
it might be recovered back. 
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Another distinction’ has recently been made as to the 
right of recovery in cases in which the mistaken payment was 
made notin pursuance of an agreeement, but without considera- 
tion and as of free gift. Thus it has been held in Piebslay v. 
Starr," that one who delivers a Christmas gift in the shape 
ofa cheque to an emplovec, according to habit formed of previous 
years, though by mistake, and in forgettulness of the tact. that 
the employee’s salary had been raised, and the amonnt of the 
cheque is charged to the employer's account.a_ few days latter 
without notice to him of that fact for some months, the douor 
cannot avoid the gift on the gronnd of mistake. Gray, J., in 
delivering the opinion of the court, said: * Thisis not like the 
case where partics come to some agreement, in the belief that 
acertain state of facts exists, and money is paid by the one to 
the other in consequence thereof, and if subsequently appears 
that there was a mistake with regard fo the facts. Money 
when so paid is deemed to have been received by the one to 
whom it is paid to the use of the one paying it. The mutual 
error, which affected the agreement between the parties, 
requires that they should be remitted to their original rights. 
In such a case, in equity and in justice, the money does not 
belong to the party receiving it... .. A gift, however, 
requires no consideration and depends upon no agreement, 
but upon the voluntary act of the donor only, and is accom- 
plished by a delivery ef the subject of the gift. [t would be 
avery harsh rnle to lay down, that a party, receiving a cift 
under the circumstances of the present case might incur, an 
unknown and unsrspected obligation, if required to return 
the fund.” 


G2. The saine rules apply to a transfer of a right to pos- 
session or of a rightful possession—a 
possession awful and valid against 
all persons including even the person 
previously entitled to and making a 
transfer of it. Consent of the parties is as essential to a 
transfer of such possession as to a_ transfer of the right of 
ownership; and the existence and non-existence of consent 
will, in such a case, have the same effect as in the case 
of a sale or conveyance. A mistake, if such as to prevent 
a concurrence of wills in the case of these latter, will 
prevent the same in case of the former also, and thus 
avoid the transfer of rightful possession as that of ownership. 





Effect of mistake on 
transfer of rightful 
possession. 
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Nor is it material whether the mistake is in regard to the 
nature of the transaction leading to the transfer, or in regard 
to the transferee or the object transferred. 


So far is the rule carried, that, even a transfer of ownership 
in a thing by its delivery, when unsuccessful, does not effect 
a transfer of the right of possession of that thing, because, in 
such a case, there is no consent to the transfer of possession 
otherwise than as incident to property. The transfer operates 
as a transfer of all the interest which the parties contemplate 
and consent to, or of no interest atall. In cases, in which 
property cannot pass by a transfer, there is no reason why 
that transfer should pass possession, which is a part and 
symbol of property, when neither party mtended to divorce 
possession from property. Sunilarly, Mr. Wright observes 
that, if a sovereign ‘‘was handed to him by some one else 
who gave him six sovereigns by mistake for five, or the 
sovereign by mistake for a shilling, or who gave him the 
sovereign mistaking Inm for another person, then inasmuch 
as an essential element of change of possession by delivery— 
namely consent to the change of possession—-is wanting by 
reason of the mistake, the reception of the possession by a 
voluntary act is in law a taking and is trespassory, though 
Innoceut at first. ”* : 

63. Sir Frederick Pollock, speaking of the cases of such 
mistake, says,’ that the receiver ‘ ac- 
quires a possession which is provisionally 
excusable, and becomes either rightful or 
merely trespassory according to the intent with which he 
acts on discovering the truth ... . The possession, being 
Without consent, is of a trespassory nature, but is excusable so 
long as itis exercised in good faith.” So also Gibson, J., in 
Rey. v. Hehir,™ said: * Until discovery, the relation of the taker 
to the chattel, which he holds without conseiousness of its iden- 
tity, is, against the owner, custody or detention only. So far as 
he has acted under the mistake, he is protected. ‘This protec- 
tion extends to his custody of the chattel and to his conduct in 
parting with the chattel if he has done so. The delivery under 
mutual mistake of identity does not work an estoppel in the 
sense that the property must be taken to puss. But the 
taker 1s excused in respect of everything attributable to the 
mistake for which the owner is responsible. While the chattel 


Rightful possession 
distinct from possession, 
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remains inthe taker’s hands he is under a duty to give it 
up on demand. His detention of the chattel till discovery 
ia lawful; but it is not necessary for his protection that such 
physical detention should be enlarged into possession, though, 
if he had parted with the chattel in ignorance, he would be 
protected even as to the property, notwithstanding that by 
reason of the non-existence of contract, the property had not 
passed to him. I[t appears to me tbat the Jawfulness of the 
detention while the mistake as to identity continues does not 
draw with it as a consequence that upon discovery the taker 
can lawfully turn detention into possession and appropriate 
the chattel.”’ 


Whatever may be said as to the qualification about the exer- 
cise of the possession in good faith, and the inability of the 
taker even on the discovery of the chattel to turn the so-called 
detention into possession and to appropriate the chattel, the de- 
tention, thus acquired, sc long as it lasts, and is not iterfered 
with by the person giving the same, 1s, from the tune of the 
discovery, a full legal] possession. Such legal possession is, 
however, essentially distinet from rightful possession or right 
to possession for the transfer of which consent is necessary. 
In contrast to the right of possessing, or as it is sometimes 
called jus pussidendi, legal possession is held to involve a right. 
of possession, jus poxssessiviuis. For the transfer of this mere 
legal possession, Which is the pussessivn for purposes of law, 
no act or will of the possessor is necessary. Its transfer 
depends entirely on the act and will of the transferee. It may 
be taken by a person not only without the knowledge or 
consent of the party having it, but even against his will. A 
thief or robBer is quite as much in possession of a watch as the 
person from whem he stole or robbed it, and that from the 
moment when he acquired actual power over it, and determined to 
exercise that power for his own sake. ‘Taking even the strictest 
view of possession, his corpus aud animus alone are sufficient 
for full possession which receives recognition, and even protec- 
tion, from law. Thus, in case of a physical loss of it, Roman 
prvtors allowed their interdicts, and modern judges also would 
allow its recovery, at least, in case of mmumnovable property, 
without regard to the title or ownership. Such possession 
forms the basis of usucapio and prescription, and even, in case 
of movable property, its loss may put an end to the vendor's 
lien or right of stoppage in ftransitu. A person having 
such possession over a thing may, for the prevention or 
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compensation of all injury to it, takein his own name all 
civil and criminal proceedings which the law allows to an 
owner, Even the owner himself may commit theft of a thing 
from the person in possession. This is possession in the eye 
of the law, and it would be strange if it were not. 

6+. Legal possession may be transferrred not only without 
any act or willofthe person having it, but 
also by delivery from him. Mere delivery, 
will, however, effect a transfer of it only 
in its physical aspect, generally desig- 
nated as detention or custody. <A mere physical act of deli- 
very can transfer the physical control of what is delivered, 
and for such act no intention or other mental condition is 
necessary. The contrary is often advanced. Thus Lord 
Coleridve in Reg. v. Ashicell, observed: ‘S It seems to ine 
very plain that delivery and receipt are acts into which 
mental intention enters, and that there is not in law any more 
than in sense a delivery and receipt, unless the giver and 
receiver intend to give and to receive respectively what is 
respectively given and received. It is intelligent delivery, 
as [ think, which the law speaks of, nota mere physical act 
from which intelligence and even consciousness are absent. I 
hope itis not laving down anything too broad or loose, if I 
say that all acts, to carry legal consequences must be acts of 
the mind; and to hold the contrary, to hold that a man did 
what in sense and reason he certainly did not, that a man did 
in law what he did not know he was domg and did not intend 
tu do—to hold this is to expose the law to very just but wholly 
unnecessary ridicule and scorn.” And the observation was 
cited with approval by several Judges in Rey. v. Hehir, ?° in 
which Gibson further observed" that ‘fa delivéry by a man 
in delirium or asleep, or hypnotised, would be void because 
unaccompanied by intelligent volition.” This may be so in 
regard to the transfer of the right of possession in the thing 
delivered ; but intelligence and consciousness have no effect 
in the transfer of mere possession, No delivery, howsoever 
intelligent, can transfer possession, as apart from detention. 
The animus, a union of which with detention, is necessary to 
constitute possession, is a state of mind exclusively of the 
transferee. ‘ 


With detention transferred, it is the animus of the transferee 
alone that is important, and that can make him possessor. 
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For this animus, knowledge and consciousness of the thing of 
which the possession is transferred are necessary, but only on 
the part of the transferee. Until he is conscious of the thing, 
and elects to exercise his power of control over it for his own 
sake, he will not have acquired possession over that thing. 
As observed by Cave, J., in /’eg. v. Ashivedl,® a roan has not pos- 
session of that of the existence of which he is unaware; and 
if a chattel has, without his knowledge, been placed in his 
custody, his rights and liabilities, as a possessor of that 
chattel, do not arise until he is aware of the existence of the 
chattel, and has assented to the possession of it. In Cart- 
wright v. Green, and in Merry v. Green, the hidden 
contents of the drawer were rightly held not to have been in 
the possession of the receiver of the bureau till they came to 
his notice, though, from the moment of the receipt of the 
bureau, they were in his custody. 

The intellectual element constituting animus does not 
consist or admit. of delivery, and it is immaterial for the 
transfer of the possession, whether the transferor retains it 
after the transfer or not. It is not even necessary that the 
transferor should, at the time of the delivery, or at any 
other time, not have a will, or have a will not to exercise his 
power of control for his own sake. If he had this will before 
the transfer of the physical control, there would be an. 
abandonment of possession on his part, without a transfer of 
it to the person to whom that control has been transferred. 
If he should have this will subsequent to the transfer of the 
physical control, it would be entirely immaterial unless 
acquiesced in by the transferee. 

The contyary has sometimes been maintained. Thus, in 
The Queen. v. Hlehir, Holmes, J., drew an argument in favor 
of the opposite view from the fact that the giving over of a 
thing to a wife or a servant does not place the recipient 
necessarily in possession of that thing.” He thus said: “A 
servant who, after having received without any guilty inten- 
tion a chattel from his master to be employed in the service, 
or dealt with according to the directions, of the latter, 
fraudulently converts it to his own use is undoubtedly a 
trespasser and thief at common law. Onco this is admitted, 
it follows as a necessary inference that to constitute such a 
giving of possession as excludes from the takiug the possibility 
of trespass and larceny, something more is required than mere 
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manual or physical delivery. I cannot conceive in what this 
‘something more’ consists, if it be not the mental intention 
that accompanies the outward act.”’ This argument is clearly 
untenable, however. In the case supposed, the possession of 
a servant falls short of legal possession, because he has not 
simply received the chattel, but received it “‘ to be employed 
in the service, or dealt with according to the directions of the 
master.” There is, in such a case, nota mere physical delivery, 
which is sufficient, when supplemented with the necessary 
animus, for the transfer of legal possession; but a delivery 
actually coupled with an animus on the part of the receiver 
to exercise the control over the property for another person. 
A possession such as excludes from the taking the possibility 
of trespass and larceny will be not possession but rightful 
possession, and any argument from the requirements of such 
a possession as to those of a legal possession can 
hardly be right. The ‘* something more required” to turn 
the servant’s detention into his possession consists, indeed, 
in a mental intention, but not in the mental intention of the 
master that must accompany ‘‘ the outward act,’ but in the 
mental intention of the transferee, which he may have, at any 
time after ‘‘ the outward act,” to exercise the physical control 
transferred to him by that act, for his own sake, in the 
substitution of an anzmus to exercise the control over the chattel 
for oneself instead of that for one’s master. 


65. A mistake as to the object delivered, cannot affect the 

Mistake has no effect Character of the delivery, and, there- 
on transfer of mere fore, the transfer of the possession of 
possession. that object. Whatever the character of 
the mistake, the possossion is transferred all the Same. Sir 
Frederick Pollock broadly observes” that, where an act is 
done under a mistake, the mistake will not prevent the act 
from having any effect, which it can have by itself, and which 
it is intended to have by the party doing it. As an 
illustration of the proposition, he adds that, if A gives money 
to Basa gift, and B takes it asa loan, B does not thereby 
become A’s debtor, though the money is not the less effectually 
delivered to B. In support of this view, reference may be made 
to the circumstance that, when a sovereign is given by mistake 
for ashilling, the giver cannot claim the return of the sovereign, 
and can recover only the difference, the nineteen shillings 
paid in excess. 
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In The Queen. v. Hehir,® one Leech gave to the accused 
Hehir, along with another note and cash, a £10 note by 
mistake for £1 note, and Palles, C. B., referring to the effect 
of the subsequent discovery of mistake by Hehir, said: “I 
cannot see any difference between the case here and that of 
a mistake in counting notes, and of a person receiving nine 
more £1 notes than he or the giver intended. It is quite 
plain that in the latter case the obligation of the receiver 
would have been to return nine only of the notes, and I cannot 
believe that there was any greater obligation upon the 
prisoner in the present case. For instance, had he offered to 
return the £10 note upon payment.to him of £1, and had 
Leech refused him that £1, I believe that he might lawfully 
have retained the £10, at least until he had a reasonable 
opportunity of changing it, and I further hold that if, under 
those circumstances, he had changed the note and tendered 
£9 to Leech, he would have been under no liability, civil or 
criniinal, Butif this is so, he must have had the lawful 
possession antecedent to the discovery of the mistake ; and 
whatever effect discovery may have upon his future acts, it 
cannot, as it appears to me, change the character of his 
antecedent possession, and, by relation back, render that ante- 
cedent possession, which at one time was his, the possession 
of Leech.” . 

It was contended in this case, that there could be no transfer 
of the possession of the note, as there would, in such a case, 
be no intention to transfer the note given. Apart from the 
non-necessity of an intention for the transference of possession, 
it is not correct to deny the existence of the intention in such 
cases. Thug Johnson, J., in his judgment in the case, said: 
‘*Tf Leech did not intend to give Hehir possession of the two 
particular bank notes, which he placed in his hand, what did 
he intend to give him? Admittedly, and by an ‘intelligent’ act 
of his own mind, he intended to give Hehirthe possession ofand 
also the property in one of the two particular notes: what 
different intention (does it in any way appear) had he then 
and there as to the other of these two particular notes, both 
of which, by the same act, at the same instant of time, he 
gave and intended to give into Hehir’s hand?” So also 
Andrews, J., in delivering his judgment, said: ** If he had 
known it was a £10 note, doubtless he would not have given 
it, but, in my opinion, that only shows that his intention 
arose from a mistake; it does not show that the intention did 
eo) BER, 
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not exist. The existence of the intention cannot be got rid of 
by saying, however truly, that it would not have existed if he 
had known what atthe time he did not know, that it was 
a £10 note. He in fact openly and visibly handed the actual 
note in question to the prisoner, knowing that he was handing 
it to him, and the prisoner in fact took it knowing that he 
was taking it. In neither case can the fact and knowledge 
which existed be annihilated by the absence of another fact, 
vtz., the knowledge that it was a £10 note or by the 
mistaken belief that it was a £1 note.” 


A similar argument in Rey. v. Aliddleton,*' as to the absence 
of intention for the transferring of a certain amount of money, 
was met in a similar way by Bramwell, B. It was con- 
tended in the case that there was no intent to part with the 
property because the post-office clerk never intended to give 
to Middleton what did not belong to him, and the learned 
Baron said: “ A fallacy is involved in this way of stating the 
matter. No doubt the clerk did not intend to do an act of 
the sort described and give to Middleton what did not belong 
to him, yet he intended to do the act he did. What he did 
he did not do involuntarily nor accidentally, buton purpose. . . 
If the reasoning as to not intending to give this money is 
correct, then, as it is certain that the post-office clerk did not 
intend to give Middleton 10s., it follows that he intended to give 
him nothing. That cannot be. In truth, he intended to give 
him what he gave, hecause he made the mistake.” 


Almost every case in support of the theory that a mistake 
as to a thing prevents the transfer of its ownership is in favor 
of the view that it does not prevent the transfer of its 
possession. In Rey v. Hehir, Palles, C. 13., pointed out that 
the case of Iteg v. Middleton, was “a distinct authority that 
a mistake in the subject-matter of a gift or bailment, sufficient 
to prevent tle passing of the property in the subject- 
matter, does not necessarily provent the possession passing 
where there has been a manual delivery.’’ And in support of 
this, he relied on the passage in the judgment of the seven 
Judges likening the case to the delivery of a sovereign by 
mistake for a shilling, as to which be observed that, even if it 
Were no more than a mere dictum, unnecessary to the deci- 
slo: of the case, it would, by reason of the number and 
position of the Judges who expressed it, be of the very highest 
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authority, but that it was more than that, and appeared to 
involve ‘ the very ratio decidendi upon which, in that case, the 
conviction was sustained, ‘Shere were two questions there, :— 
(1), whether the property in the sovereign passed to the 
prisoner: (2), the wholly independent question—-equally 
linportant upon the matter involyed—if not, did its posses- 
sion, aS distinct from the property therein, pass? The 
decision involved the affirmance of two distinct propositiuns 
of law, each material to the decision; 1, that the property 
did not pass; but 2, that the possession did pass ; because 
it is admitted that it is upon this assumption only that the 
question whether the acceptance of the coin by the cabman 
could depend upon the existence of the anzmus furand: at 
the time he took the coin.”” 


The contrary has sometimes been maintained, but evidently 
on account of a confusion between possession and rightful 
possession. Thus Sir Frederick Pollock, speaking of a case 
in which the giver intends to pass possession for a limited 
purpose, says, ‘“‘If the receiver, knowing the giver’s real 
intention, intends to obtain the thing in order to convert it to 
his own use, there is no real consent and no transfer of 
rightful possession. The intent with which the receiver 
apprehends the thing is repugnant to that with which the 
giver puts it in his power; he therefore takes as a trespasser, 
and may bea thief. Asin every case of taking by trespass 
(de bunis asportatis) he acyuires possession in law, though a 
wrongful possession, as distinguished from bare physical 
detention or custody.’ It was on account of the forgetfulness 
of the distinction between the two, that Gibson, J., in Reg. v. 
[Tehir, observed that, asa general rule, legal possession imported 
knowledge and consent, and enunciated the following proposi- 
tions as correct:—“ (1) Where delivery takes place under such 
common error as displaces contract, then, as between owner and 
tuker, the owner cannot be deemed tu be dispossessed or the 
taker possessed, until discuvery and election by the latter, the 
intermediate relation of the taker to the chattel, as against the 
vwner, being excusable detention only. (2) Where delivery takes 
place in intended performance of a supposed contract to transfer 
property, if, by reason of common error and absence of mutual 
assent the property does not pass, the owner’s possession, which 
neither party intended to deal with as detached from property, 
is not lawfully divested as between the owner and the taker. 
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The owner’s consent, necessary to legalise possession on trans- 
fer, must be an intelligent consent to the transfer of the 
particular chattel to the particular person.” ” These propositions 
are correct as regards rightful possession, but have no application 
in regard to the transfer of mere physical possession. 


The confusion between the two is, however, general. In this 
very case of Reg. v. Hehir, Andrews, J., took a different view of 
the guilt of the accused, and considered that evena mistake of the 
denomination or value of a currency note was not a mistake of 
substance ; but so far as the question of possession is concerned 
he also appears to have shared in that confusion, and to have 
entertained the notion that rightful possession is the only 
possession in theeye of the law. He thus said that he could 
not at all agree “ that if a man takes into his possession without 
reservation a chattel openly handed to him, the quality and 
value of which he does not know, and believes to be ditterent 
from what they really are, his possession can in any rational 
sense be said to commence only when at some subsequent time 
to which no limit is assigned, he becomes aware of its quality 
and value. In the interval the taker is knowingly in _posses- 
sion of the chattel in fact, and why, if he received it innocently 
from the owner, is not that a lawful possession ? Unquestion- 
ably it is not an unlawful possession, and therefure it must 
come to this that, though he received it unconditionally and had 
retained it in his sole custody in the interval he was not in 
possession of it at all.” ” 


66. Reference has been made in S8. 22 to the incapacity to 
consent arising from the incompetency to 
Subjective incapacity understand the act consented tu. _Refer- 
to contract, ence is not made generally in the Jaw of 
contracts to such incompetency as a 
necessary condition of consent, but this may be, because the 
law of contracts usually discusses only the vices or rather the 
Vitiating causes of consent, which invalidate consent, and not 
the conditions of the existence of consent, without which there 
can be no consent. Incompetence to consent, whether arising 
from infancy, insanity or inebriety, does not invalidate consent, 
but interferes with its existence, and is, therefore, not discussed 
in the law of contracts. There are cases, however, in which 
there may be no natural incapacity to understand an act and 
therefore to consent to it, but a juridical incapacity legal or 
judicial, to give consent. 


(1895) 2 I. R., 731. | 8 (1895) 21, RB, 748. 
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The German Civil Code” thus enacts, Die Willenserklarung. 
eines Geschiftsunfahigen ist nichtig. Nichtig ist auch eine 
Willenserklaérung, die im Zustande der Bewusstlusiykeit oder 
vorubergehender Stérung der Geistesthatigkeit abgegeben wird, 
And Geschiftsunfahig is said to be :— 

1. Wer nicht das siebente Lebensiahr vollendet hat ; 

2. Wer sich in einem die frete Willensbestimmung aus- 
schliessenden Zustunde krankhafter Stérung der Geistes- 
thatigkeit befindet, sofern nicht der Zustand seiner Natur 
nach ein voribergehender ist ; 

3. Wer wegen Geisteskrankheit entmindigt ist. 


The Spanish Civil Code lays down that unemancipated 
minors, idiots, lunatics, and the deaf and dumb persons who 
cannot write, and in certain cases provided for by law, married 
women are not competent to give consent. According to the 
letter of the Code™” consent given by such persons will not 
be consent, but correctly speaking, theincompetency to consent 
in these cases should not affect the existence of consent but 
only its validity, and thus like coercion or fraud constitute only 
a vice of it. 


In most Codes, this juridical incapacity is deemed to have no 
concern with and to be independent of consent, and is referred 
directly to the contract resulting from it. The incapacity ‘is 
spoken of, not.as of giving consent but of making a contract. 
The contract made by persons under such incapacity is held 
to be void or voidable, not because of the nun-existence or 
non-adeyuacy of their consent, but because they have been 
expressly declared by law to be incapable of making a contract. 
This incapacity is held to arise from various circumstances, 
which are not the same in any two countries, and due not only 
to immaturity or unsoundness of intellect, but to political, 
social, and even professional status of one or both of the parties 
toacontract. On grounds of public policy, law requires in 
persons binding themselves by a contract a higher degree of 
intelligence than that of understanding the nature of the act, 





(2) The declaration of will of one incapable of buriness is nul}. Null is also a declara- 
tion of will given ih a condition of unconsciousness or temporary derangement of the 
activity of mind. 

(6) 1. Who has not completed his seventh year of life : 

2. Who is in a condition of diseased derangement of mental activity, excluding the 
free determination of the will, as far asthe condition, acoording toits nature, is not 
temporary. 

8. Who on account of mental derangement is placed under another’s control. 


29 §, 105. | 50 §. 1268. 
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and does not allow to their consent and agreement the bind- 
ing effect of a contract, unless they are able to understand not 
only the act and its nature but also its effects and conse- 
quences on their interests. 


Not satisfied with the natural incompetency of consent, the 
law of contracts recognizes what may be called legal minority 
and insanity as the most prominent forms of the contractual sub- 
jective incapacity. Toavoid the difficulty of arriving at a deci- 
sion in each case in regard to the existence or non-existence of 
sufficient mental intelligence, and feeling certain that, as a general 
rule, persons become competent to form a rational opinion as 
to the effect of acts on their interests about the same age, the 
law of each country recognizes or fixes that age as the age of 
majority, after attaining to which they may be able to enter 
into contracts. The certainty thus attained is considered 
sufficient for all practical purposes. 


No such certainty can, however, be attained in regard to 
insanity. The Indian Law lays down a general criterion in 
regard to it, by providing that “‘« person 1s said to be of sound 
mind for the purpose of making a contract if, at the time 
when he makes it, he is capable of understanding it and of 
forming a rational judgment as to its effect upon his interests.” 
Most systems of law do not consider this criterion sufficiently 
definite and satisfactory, and require a more certain test of the 
incapacity; as, for instance, that of a formal interdict by a 
court, the interdict in such cases being not the cause of the 
incapacity, but a conclusive evidence of it until it is duly 
superseded. Any such test will, however, exclude intoxica- 
tion, which, while a person is deprived of reason on account of 
it, 1s generally deemed sufficient to avoid a contract. 


Various forms of the natural incompetence of a lighter sort 
are also recognized by law as personal disqualifications for 
entering into a contract, but they are too indefinite to he 
determined by any general rule of law, and their recognition is 
made to depend on a declaration by the Executive as in 
India, or on a judicial order as in the case of the inabilitati 
in the Italian Law. These causes of incapacity, both legal 
and judicial, are in the main, for the protection of individuals, 
and to be distinguished from those grounds of disqualification 
which are for the protection of the society. As instances of 
these latter, reference may be made to alienage or foreign 
nationality, to the married condition of a female, to the pro- 


31 8, 13, Act IX of 1873. 
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fession of a barrister-at-law or physician, and to penal condem- 
nation, which all have been and still are cigs ora in the 
English Law, toa greater or less extent, and absolutely or 
subject to certain conditions. Competency of these persons to 
understand or consent to any act is never denied, and the 
disqualification to enter into contracts rests on considerations 
of an utterly different character. 


The effect of these two sorts of disqualification is not quite 
settled, but appears to be different. In the case of the latter, 
the contract entered into is generally held void. In the case 
of the former, as a general rule, only the person incompetent 
can take advantage of his incompetence, and a contract entered 
into by him will not necessarily be void, but one that may be 
ratified or avoided by him on the cessation of the incompetence. 


The French Civil Code thus enacts : Les zncapables de contrac- 
ter sont :—lex mineurs ;—les interdits ;—les femmes mariées, dans 
les cas ewprimes par la loi;—et généralement tous ceux a qui la 
loi a tnterdit certains contrats,® but that “le mineur, l'interdit 
ct la femme marice ne peuvent attaquer, pour cause d’incapacite, 
leurs engagements, que dans les cas prévus par la low. Les per- 
sonnes capables de s’engager ne peuvent opposer l’incapacité du 
mincur, de l’interdit ou dela femme marié2, avec qui elles ont 
contract’."3 The Italian Civil Code enacts the same, but 
specifies the znabiztati as among the incompetent, and expressly 
adds that 2’incapactta pero derivante da interdizione per causa 
di pena si pus opporre da chiunque vi ha interesse.4\%) This last 
exception is enacted by the Louisiana Civil Code also.** 


It has been maintained in Italy that the Code has specified 
only cases of legal incapacity, as La conclusione dit un serio 
accordo giuridico con persona incapace naturalmente ¢ un caso tanto 
fuori del mondo, che il legislatore, wl quale st occupa soltanto de eo 
quod plerumque jit, ha creduto meglio di non parlarne, ed ha 
pretermesso quasi come inutile ogni disposizione in proposito. 
Notwithstanding the silence of the Legislature, natural incapacity 





ee eer on. A AEE. REE ce ee ee ee amd Ee ARES Cece 


(f) However, the incapacity derived from interdiction on account of penality can be 
opposed by any one who has interest in it. 

gq) The conclusion of a serious juridical acoord with a person naturally incapable is a 
ease so much outside the world that the legislator who ocoupics himself only with that 
which often happens has believed it to be better not to telk of it, and has omitted all 
dispositions concerning it as useless. Since without the natural capacity of contracting 
there is no power of donsenting. the absence of such capacity is always attended by the 
radicul nullity of the contractual tie, or, to speak otherwise, is opposed to the existence 
of the obligation. 

63 §, 1124. 5@ §. 8. 1106, 1107, 
$8 8, 1125. 88 Art. 1796. 

86 IV Giorg. Teo. Obbl., 6. 
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disqualifies a person from contracting. Poiché senza capacita 
naturale di contrattare non vi ha potenza di consentire, i] difetto 
di tale capaciti va sempre congiunto con la nullita radicale del 
vincolo contrattuale, 0, come altrimenti sé dice, osta alla sussistenza 
della obbligazione, there being lett to ai principit generali della 
sciensa la cura di governare Uincapacita naturale: quella in- 
capacita che senza ministero di legge scritta, ma in virti det canoni 
immutabili e necssaris della equita naturale, deriva dal difetio 
della potenza di consentire. 


Under the English common law, contracts by infants, * 

and insane and drunken * persons were held only voidable and 
not void. In the case of the latter it appears now to be the 
rule, that the contract will not even be voidable, unless the 
insane person “ can prove further that the person with whom 
he contracted knew him to be so insane as not to be capable of 
understanding what he was about.” In regard to the 
contracts by an infant, distinctions have been made on the 
ground of their nature or their effect on the ininor’s interests, 
a different rule being applied according as they were purely 
for his benefit or for necessaries, or to his detriment and dis- 
advantage. ‘lhe Common Law rule has been modified materi- 
ally by the Infants’ Kelief Act, 1874, which provides as follows : 
‘All contracts whether by specialty or by sitaple contract 
henceforth entered into by infants for the repayment of money 
lent or to be lent, or for goods supplied or to be supplied 
(other than contracts for necessaries) and all accounts stated 
with infants, shall be absolutely void: provided always that 
this enactment shall not invalidate any contract into which an 
infant may by any existing or future statute, or by the rules 
of common law or equity enter, except such as now by law 
are voidable. No action shall be brought whereby to charge 
any person upon any promise made after full age to pay any 
debt contracted during infancy, or upon any ratification made 
after full age of any promise or contract made during infancy, 
whether there shall or shall net be any new consideration for 
such promise or ratification after full age.” 


The Indian Contract Act goes still further and enacts that an 
agreement may be a contract, only if made by the free consent 
of parties competent tv contract ;* and that no person shall be 
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(r) To the general principles of science the care of "governing natural incapacity, 
which incapacity without being ministcred to by written law, but in virtue of immutable 
and necessary canons of natural equity arises from the defect of the power of consenting. 


37 Williams v, Moor, 11 M,& W., 265. ‘0 Imperial Loan Co. vr. Stone, (1893,) 
38 Mathews v. Baxter, 8 Exch., 132. I Q. B. 601, 


#0 §. 10, Act IX of 1872. 
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so competent unless he is of sound mind and of the age of 
majority according to the law to which he is subject, and not 
disqualified from contracting by any such law.“ It has been 
held even under this Act on the analogy of the English law, 
that a contract entered into by a minor is not necessarily void, 
and may be enforced by him.“ The question of the exact 
effect of incompetence of the partics on the contract does not 
depend in any way on the analogy of the vice of consent, and 
need not therefore be discussed in this treatise. 


67. Inthe law of torts, also, it is the free consent of a 
eer person that prevents the harm caused to 
onsent distinguished him being a wrong. It does not appear to 
from free consent in law b 1 ~ a © k 
at forks e explained in any work on the law of 
torts, when conseut is said to be free ; but 
itis observed by Sir Frederick Pollcck, that on general 
principlex, it is too obvious to need dwelling upon, that the 
license obtained by fraud is of no effect. Asan illustration 
of this principle, reference is often made to the case of 
Davies v. Marshall,” in which the action was for obstructing 
light from entering the plaintiff’s house, for preventing the 
smoke from being carried off from the plaintiff’s chimneys, 
by raising buildings in the defendant’s land above the level 
of the plaintiff's house, for depriving the plaintiff’s house of 
support by pulling down certain adjoining buildings of the 
defendant ; and the consent to the building which caused 
these injuries to the plaintiff's house was held not to be a 
defence, on the ground that it had been given on account of 
false representations made by the defendant that these injuries 
would not result from the defendant’s act of building, &c. There 
appears, however, to be nothing in the court’s decision to support 
the view that consent obtained by fraud was treated as not beige 
consent atall. In Johnsen v. Girdwood,“ consent to a wrong 
induced by fraud, duress or conspiracy, was said to be no 
answer to an action upon the wrong by the party so consent- 
ing against the party who procured the consent. 


Mr. Innes in his work on the principles of the Law of Torts “ 
speaks of valid consent, and says that a person is not said 
to give valid consent to the conduct of another, as it affects 
him, when he is deceived as to the facts upon the statement 


+. 8.11, Act 1X of 1872. +3 10 0. B. N.8., 697. 
#8 Sashi Bhusan v. Jadu Nath, I. L. R. #* 28 N. Y. Supp., 651. 
XI Cal., 552 ; 5 8. 11. 


Hanmant v. Jayarao, J. L. R. 
XIIT, Bom., 60. 
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of which his assent is based. The effect of force or threats on 
consent is not referred to at all, though it is said that consent 
will not be valid even when it is unintelligent. “* It is evident 
that a consent not valid is not the less a consent, and that fraud 
is not deemed to affect the existence as distinct from the 
adequacy of consent, because a consent to the doing of anything 
unlawful is also held to be invalid, and it is impossible to deny 
the existence of consent in that case. 


In a well considered article on consent in the Madras Law 
Journal, ’” it is pointed out that “ while a want of real consent 
may in some cases notwithstanding an apparent consent have 
the effect of rendering an agreement void, such real w ant of 
consent will not render a person liable for a tort if he has been 
induced to act by an apparent consent of the other party ;” and 
that “the reason for chis difference is to be found in the fact 
that while in the law of contracts consent is a source of right, 
it is a ground for exemption from liability in the Jaw of torts, 
while the law may justly require stricter proof of real consent 
in the case of contracts it is satisfied with proof even of apparent. 
consent provided the party acting upon the consent has no 
reasonable cause for suspecting that the consent is only apparent.”’ 
There may be no objection to this proposition if the words real 
and apparent, as applied to consent, are taken to refer only tu 
free and not free, to valid and invalid respectively, that is to 
denote merely the absence of some qualification necessary to 
render consent operative in the law of torts. There appears, 
however, to be no authority in support of that proposition, if 
those words are held to refer, as they appear to do, to the 
existence or non-existence of consent itself. 


68. The question of the distinction between a consent and a 
ate aed free consent has great importance in the 
Piatti distinguished criminal Jaw, and has been most prolific 
rom free consent . . : ; 
araitaal law: of discussion there. There are dicta in 
favor of the view that a consent not suffi- 
cient for the purposes of criminal law is not real consent. 
Thus in Reg. v. Woodhurst, “ Lush, J., in summing up to the jury 
observed : “Consent means consent of will, and if the child (just 
above 10 years of age) submitted under the influence of terror, or 
because she felt herself in the power of the man, her father, there 
was no real consent.” As observed in Astley v. Reynolds ® the 
rule volenti non jit injuria is applied only where the party had 


46 8.10, #5 12 Cox. C. O., 448. 
a7 V. #9 2 Strange, 915. 
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his freedom of exercising his will, In Reg. v. Dee, Lawson, 
J., said that “to constitute consent there must be the free 
exercise of the will of a conscious agent ; and therefore, if the 
connection be with an idiot incapable of giving consent, or 
with a woman in a state of unconsciousness, It is rape; in like 
manner if the consent be extorted by duress or threats of 
violence it is no consent.”’ 


It appears, however, never to have been directly held that 
consent for its existence as such, requires anything other than 
concurrence of wills. On the other hand, English jurists in 
some cases directly treat consent as a simple fact, holding that 
the consent even of a child to an act which will otherwise be 
an assault, prevents the act from being indictable. Thus actual 
consent is often contrasted with legal consent, and held to exist 
where legal consent could not be given.’ Bramwell, B.,in Reg. 
v. Middleton,’ observed that there was “certainly a difference 
between the privy taking of property without the knowledge of 
the owner, or its forcible taking, and its taking with consent by 
means of a fraud. The latter, perhaps, may properly be made 
a crime ; but it is a different crime from the other taking.” The 
preamble to the statute 38 Hen. 8, c. 1, draws a distinction 
between goods taken by stealth, and goods “ delivered by the 
owner willingly, on being deceived by false tokens.” . 


Sir James Stephen in his Digest of Criminal Law does not say 
that only a freely given consent is consent, but merely that for 
the purpose of Articles 225-230 of the Digest, dealing with the 
effect of consent on bodily injuries, “ the word consent means a 
consent freely given bya rational and sober person so situated as 
to be able to form a rational opinion upon the matter to which he 
consents;”’ and that “ consent is said to be given freely when it 
is not procured by force, fraud, or threats of whatever nature.” * 
On the other hand, speaking of certain acts constituting an 
assault, he says that the acts must be “without the consent of 
the person assaulted, or with such consent if it is obtained by 
fraud.” ‘ Similarly in speaking of abduction, he says: “ If the 
consent of the person from whose possession the girl is taken is 
obtained by fraud, the taking is deemed to be against the will of 
such person.”* If consent obtained by fraud were considered 


50 1% Cox. 0. C., 579. * 2C. C. Bes., 54, 
1 Reg. v, Read, 1 Don. C. C., 881. 3 Art., 224, 
Reg. v. Webb, 2 Car. & K., 933. * Art., 262. 


3 Art., 279. 
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by Stephen as no consent, there could be no necessity or 
occasion for these provisions. 

In Whittaker v. State,° Orton, J., in delivering the opinion 
of the Supreme Court of Wisconsin, said: ‘“* When the mind 
is. subjugated as well as the body, so that the power of 
volition and the mental capacity to either consent or dissent 
is gone, then the act may be said to be ‘against the will,’ 
and so also it may be said to be ‘without consent.’ But 
when the mind is left free to exercise the will, and to con- 
sent or dissent, then by consent responsibility for the act is in- 
curred. Where there is no such mental capacity, the quality of 
the act is indifferent ; there can be no consent or dissent, and 
consequently no responsibility. The physical power may be 
overcome, and the utmost resistance be unavailing : yet the mind 
may remain free to approve or disapprove, consent or dissent.” 
Livingston’s Penal Code, after laying down that “ whoever 
enters a house secretly, or by force, or threats, or fraud, 
during the night, or in like manner enters a house by day, and 
conceals hi nself therein until the night, with the intent in either 
case of committing a crime, is guilty of the crime of house- 
breaking,” provides that: “ the qualifications of secrecy, force, 
or fraud, as applied to the entry, in the description of this 
offence, are intended to phate every kind of entry but one 
made by the free consent of the occupant, or of one authorized 
to give such consent for him, fairly obtained and expressly or 
impliedly given.” ’ 

This is evident chiefly from the treatment of the offence of 
rape. Thus the Criminal Code of Canada, the latest code passed 
after a long practical experience of several other codes, defines 
rape® as “the act of a man having carnal knowledge of a 
woman without her consent, or with consent which has 
been extorted by threats or fear of bodily harm, or obtained 
by personating the woman’s husband, or by false and fraudulent 
representations as tu the nature and quality of the act.” The 
German Penal Code clearly distinguishes the offence of 
sexual intercourse with a woman while she does not or cannot 
consent, from that when she does consent but on account of his 
fraud. The former is punishable under s. 176, which provides 
the punishment of penal servitude up to ten years for any per- 
son, who— 


(1) Mit Gewalt unzichtige Handlungen an einer Frauens- 
person rornimmt adler dieselbe durvh Drohung mit gegen- 


60 Wis., 618, l ? Arts, 606, G06, 8 8. 266, 
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wirtiger Gefahr fiir Leib oder Leben zur Duldung 
unziichtiger Handlungen néthigt oder ; 


(2) Hine in cinem icillenlosen oder bewusstlosen Zustande 
befindliche oder eine geisteskranke Frauenspergon zum 
ausserehelichen Betschlafe missbraucht. (g) 


On the other hand, connection induced by fraud is punishable 
only when it falls within s. 179, which provides a maximum 
punishment of five years for wer eine Frauensperson zur 
Gestattung des Beischlafs dadurch verlzitet, dass er eine Trauung 
vorspiegelt, oder einen anderen Irrthum in ihr erregt oder benutzt 
in welchem sie den Beischlaf fir einen ehelichen hielt. (hk) 


The existence of consent as distinguished from free consent is 
apparent chiefly in cases in which consent is held to bea 
sufficient ground for mitigating the penalty of an offence, even 
though it would not be sufficient, as not being free and _intelli- 
gent, to justify or excuse an act. Several cases of this sort are 
mentioned in sequel. 


69. The Indian Legislature also has adopted the same 
view. The authors of the first draft of the 
Consent distinguished Jndian Penal Code, generally used the 
from free and intelligent Gxpressions ‘free’ and ‘intelligent’ as 
consent in the Indian ; : 
Penal Code. qualifications of consent, and defined them 
separately. The expression ‘free consent’ 
was thus defined to mean “ consent given to a party who has 
not obtained that consent by directly or indirectly putting the 
consenting party in fear of injury.”*° The word intelligent 
was used by way of a subjective qualification, intelligent con- 
sent being defined to mean “a consent given by a person who 
is not, from youth, mental imbecility, derangement, intoxication 
or passion, unable to understand the nature and consequences 
of that to which he gives his consent.” The conceptions of 
fraud or mistake or of a knowledge of the latter by the other 
party were not referred to as a general qualification of 
consent ; though they were mentioned in some of the special 
provisions relating to consent or its absence. H. Seton 


(vy) (1) Commits by force unchaste acts on a female or compels such porson to 
submit to such unchaste acts by threats of immediate danger to life or limb, or 

(2) by cohabitation commits an abuse on a female not married (to him) who is in a 
atate of absence of volition or 6f unconsciousness, or of unsound mind. 

(h) Who misleeds a female to allow cohnbitation by pretending a marriage, or by 
creating or availing himself of any other error on her part under which she considers 
the oohabitation to be lawful. 


9g, 80. 10 8, 
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questioned whether the word “ consent” did not necessarily 
import the capacity of the party giving it, thus implying that the 
definition was unnecessary. The Indian Commissioners in their 
first. report (para. 92) observed that they did not think it was so, 
but at any rate it could do no harm. G. Norton observed ™ that it 
was arbitrary and inconsistent to attribute to ‘ intelligent consent’ 
that consent “which may have been given under decepton.”’ 
The Commissioners did not, however, take that view, and 
said: “Sir H. Seton, we conceive, would construe the word 
‘consent,’ which he appears to consider sufficient by itself, to 
include consent given under deception, supposing the party to 
be capable of consenting at all, or able to understand the nature 
and consequences of that to which he gives his consent ;’’ 
but adding that they did “not think it wou'd be proper to 
consider a consent given under deception as not an intelligent 
consent.” 


The expressions free and intelligent were finally omitted, 
but apparently not on the ground that only a free and intelligent 
consent was consent, but because it was decided that no other 
consent should be recognized as such for the purpose of the 
Indian Penal Code. The Draft of 1856 first adopted the 
arrangement on which the present 8. 90 is modelled, and 
in fact the very enactment of that section indicates that, as 
a general rule, apart from the positive dictates of the Code, a 
consent is real and complete, even though it is given on account 
of fear or by a lunatic. 


The definition of rape in the Indian Penal Code also bears 
out the same view, because 8. 375 expressly enacts that sexual 
intercuurse with a woman is rape even if it is “with her 
consent, when her consent has been obtained by putting her in 
fear of death or of hurt.” If consent obtained by such a fear 
were not consent, there could be no necessity for such an 
enactment, after it had been provided that sexual intercourse 
with a woman without her consent was rape. In regard to 
fraud, the same may be argued from the provision as to the 
false personation of husband in the definition of rape, and from 
the provisions contained in S.S. 493 and 496 of the Indian 
Penal Code, which could not be required, if consent obtained 
by fraud was not consent even for the purposes of that 

efinition. 


1 Indian Law Commissioners’ First Report, para. 92. 
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CHAPTER IV. 
EXPRESSION OF CONSENT. 


70. Having discussed the real intellectual nature of consent, 
reference must now be made to its physi- 
cal external aspect, to the mode of its 
expression; because no operation of the 
mind can receive ‘legal effect until it receives an expression. 
It is a general principle that consent consists not only of an 
internal act, but also of an external declaration. Se la volonta 
rimanesse puro fatto psicologzco, la sua esistenza non acquisterebbe 
mat estrinseca certezza, e non darebbe ragione alla legge ed alla 
scienza del daritto, di occuparsi di un fatto, che rimarrebbe coper- 
to dalle tenebre del segreto. La mantfestazione del consenso é dun- 
que necessaria: ed é cid che nel linguag,;io giuridtco ne costitutsce 
la forma! Kessler, in his work on Consent,’ lays great stress on 
this requirement of consent. He says: “Die Einwilligung ist 
eine Willenserklarung, bedarf mithin der aiisserlichen Manifes- 
tation durchirgend eine entsprechende Handlung ( Wort oder that- 
sachliches Verhalten).” After observing that until expressed, 
consent is really only an idea of consent, he adds: “ So lange 
der Entschluss sich nicht durch die Handlung gedussert hat, ist 
eben noch kein Wille du. In explaining the necessity of. 
the expression, he says:° ‘'Da nunder Mensch auch in der 
Rechtswelt nie a blosse Vorstellungen, sondern nur durch 
Willensacte cu wirken vermag, und da der Unterschted zwischen 
beiden eben in der Manifestation des Willens durch die 
Handlung besteht: so ergiebt sich auch fiir die Einwilligung 
die Nothwendighett der Erklirung.” 


71. This expression of consent must, to receive legal effect, 
be in agreement with consent itself. This 
legal effect presupposes that the consent 
which is expressed is the actual consent of 
the person consenting. ‘“ A declaration 


(a) If the will (consent) remained a pure psychological fact. its existence would never 
acquire an intrinsic certainty, and would not give any reason to law and the acience of 
right to occupy itself with, a fact that remained hidden under a cloud of secrecy. The 
manfestation of consent is therefore nocessary, and it is that which, in juridical 
language, is termed the form, 

(6) Consent is a declaration of will, requiring accordingly the cxternal manifestation 
through any corresponding act (word or actual conduct). 

(c) So long as the dletermination has not been expressed by an act it is not a will, 

(d) Now as men in this world can never work through merce ideas, but only 
through a voluutary act, and the difference between the two consists in the manifesta- 
ep of bien) will by an act, there arises for consent the necessity of expression (or 

eclaration). 


1 LIT, Giorg. Teo. Obbl., 150. = * P. 100, | 8 Keus, 


Necessity of the ex- 
pression. 


The expression though 
in agreement, is not 
identical, with consent. 
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which demonstrably doesnot answer to the will,” as observed 
by Salkowski in his Institutes of Roman Private Law,! “has 
in law just as little signification asa will that is not declared 
at all.” As “the inward clement of the direction of will 
cludes examination, the legal result is already annexed by 
the provisions of law to the fact of the declaration, as the 
outward manifestation of the will; and that which is declared is 
regarded as having been actually intended, so long as no proof 
is afforded from external circumstances that free will directed 
to the substance, or to the legal result of the declaration, has 
been absent.’> In O’Brien v. Cunard steamship Co.,° Knowlton, 
J., in delivering the opinion of the Supreme Court of Massa- 
chusetts said: ‘If the plaintiti’s behaviour was such as to 
indicate consent on her part he was justified in his act, 
whatever her unexpressed feelings may have been. In 
determining whether she consented he could be guided only 
by her overt acts and the manifestations of her feclings.” 


The declaration of consent, though necessary for the legal 
operation of consent, is not identical with it and must be kept 
essentially distinct therefrom. It is not so much consent as 
the conscious permission, the absence of which, according to 
Stephen’s terminology, is necessary to constitute rape.’ In 
fact, like permission, there may be a declaration of consent even 
when there is no consent, as there may be cunsent, which is not 
declared. The distinction between the consent and its declaration 
is most marked, when the two are coerced or compelled by 
actual or threatened vivlence. When consent is thus se | 
there is no absence of consent, and the person consenting 
really makes his choice of the act he consents to, on a full recog- 
nition of the necessity of consenting to that act, though force 
or terror may have formed the motive of his choice. ‘* Quite 
real consent,” as observed by Sir Frederick Pollock, “may 
be brought about by compulsion or fraud.” *® On the other 
hand, when the declaration is coerced, there is no consent 
corresponding to it, and if it can receive any legal effect, it may 
do so only by virtue of the principle of estoppel. The declara- 
tion will e false, but the non-existence of consent will some- 
times not be practically material, as the person making a 
declaration is generally estopped from denying its existence, at 
least as against persons who may have acted on the faith of 


* P. 94 (Whit. Eng. Trans). 154 Mass , 47, 
§ Salk. Inst. Rom. L, 90 (Whit. Eng. Dig. Cr. L., Art. 270, 
Frans). %* Jur., 183, 
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that declaration.“” Thus in Whittaker v. State," Orton, J., in 
delivering the opinion of the Supreme Court of Wisconsin, ob- 
served that. “ the expression of consent may be compelled or 
coerced by threatened violence, and yet there be no consent of the 
mind.” Such expression of consent has no legal effect at all, and 
should be carefully distinguished fron) real consent forced by 
fear of death or by duress, which is genuine consent, though 
legal effect may be denied to it by any particular law.™ 


72, This expression inust primarily and usually be by means 
of language, signs or words calculated 
& bella posta to clearly convey the notion 
of the concurrence of wills. In sneha case, 
it is called clivect, and the consent directly expressed is desig- 
nated as express. Consent may. however, also be expressed by 
means Of signs or external acts, ¢ quali now sono destinatl (per 
indole loro) a mantrestare la colonta, ma la manifestano aceiden- 
talmente, perche ineompatibili con colouta dirersal © Ut is 
thus on the principle of contradiction that the cefheacy of. tacit 
consent depends : x-arqomenta il corsenso, perche il 

starebbe in coutradizione cot patti,’ © sparisea 0? incor — 

e dt consenso tagity non st potra pit parlare? © This mode . of 
expression ts called indirect, and the consent thus expressed as 
implied or tacit, 


Consent may be 
implied. 


The signs and acts generally used in giving the expression 
are positive, ‘They may axsstune a negative form also in 
the shane of silence, which is often significant upon — the 
question of ia man’s intention. It is a general saving. 
that intention “is manifested by what he does, and by what 
he says when dome : and sometimes as significantly by what 
he omits to do or to say.’ 4% That silence may be equivalent in 
same cases to speech is recognized in the Indian Contract Act." 
The principle relating to the inference of consent trom silence 

It ix of such a false expression of oonsent, that Mr, Beale, Jr., speaks in his 
Article on consent in the Marward law Review © when he speaks of a “ seeming consent 
extorted by foree or terror.” in which °6 the body is foreed to act without a real aprec- 
ment of the mind.’ The Madras Law Journal )° in its review of that article evidently 
tnkes this observation to refer to consent itself, when observing that even Mr. Beale 
admits that © consent extorted by force or terror i. no real consent,’ it gues on to argue 
that conscut given under » fundamental error must « fortiori not be real consent. 

(¢) Which are not destined according to their nature to manifest the will, but manife 
it acaidontally because of their incompatibility with a different will. 


(7) Consent ix inferred, because dissent would be in contradiction with the facts, 
() Remove the incompatibility, and vou will not be able to talk any more of consent. 


0 VILI., 381. 14 THI, Giorg. Teo. Obb)., 190. 
10 VV, W111. 1% TI. Ciiorg. Tvo, Obbd!l., 192. 
50 Wis., 618. © De Bonneval vr. Do Bonneval, 
1% JII, Russ. (r.. ooh, Curt., 856. 
ws JTL, Giorg. Teo, Obbl., Ll. | 17 Act IX of 1872, 8. 
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is of a most general application. The Arabian prophet 
observing that a virgin must be consulted in everything which 
concerns herself, said: “if she is silent, it signifies assent ;”’ 
and Mahomedan jurists of all the schools hold that smiling, 
laughing, or remaining silent must be construed to imply 
consent, This is, no doubt, partly as her assent is rather 
to be presumed in cases in which modesty must bea bar to an 
express declaration by her of her wish, but the operation of the 
saying is not restricted to the case of marriage, and extends 
also to other contracts between adults, Thus, Najim-al-Misni, 
author of the Ashabah-van-nazdir, enumerates thirty-seven 
cases in which silence is held equivalent to consent, and his 
renowned commentator Hamavi adds eighteen others to the list. 


Qui tacet non utigue fatetur, was a maxim of the Roman 
Law. The canonical law, on the other hand, said: gui facet 
consentire videtur, V.ater jurists also are divided between the 
two opinions, some holding that de sdentio consensum non 
inferente, while others go so far as to maintain that 2 s/lenzro 
potesse egutralere a consenso, It is argued that a slenzio 
offre sempre una prova neyativa ed equevoca,™ but as 
observed by Giorgio Giorgi in his work on the Theory of 
Obligations, * this is an error, ¢f silencio volontarin, oggi come 
anticamente, nun & equiroco, quando sia accompaynato dall’ 
obbligo di vrendere manifesto i dissenso. The correct 
doctrine of the modern law, however, is qu/ facet, quam loqut 
pultuit edebuit, consentire videtur. The word potuzt is used to 
indicate that if the silence is not voluntary, but forced, it will 
be absurd to treat it as an act of will, and therefore to draw 
any inference from it as to the intention or consent of the person 
keeping silence. The word debut, on the other hand, denotes 
that if there is no obligation to speak, the silence will not 
be incompatible with the volonta contraria alla presunta 
adesione.? 


So strong may he the signification by means of acts sometimes, 
as even to negative a direct expression to the contrary. Thus a 
coy girl may consent to her lover’s proposal by a “no” uttered 
su as to denote a modest but reil yes. Non quad dictum, sed 


an aterwreme -  ee Oe rene TITRE A, SOT 








Pees es tame 


(k) Silence can be equivalent to consent. 

(1) Silence offers always a proof negative and equivocal. 

(m) Voluntary silence, to-day as in old times, is not. equivecil, when avoompanied 
by the obligation of rendering manifest. the dissent. 

(n) Will contrary to the presumed agreement. 
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ss factum est, inspicttur isa maxim of law as well as of reason 
and good sense.” Jn Croft v. Lumley,” money was paid as 
rent. The person receiving it, took it saying he did so as 
compensation for use. The majority of the judges consulted by 
the Hoow of Lords held that he must be deemed to have agreed 
to receive it as rent. Martin, B., observed that what that 
person said to the contrary was immaterial.”* Channell, b., 
observed that “what he did, not what he said, was the all- 
important matter.” * Coleridge, J., said that the “ act and the 
declaration were inconsistent with each other, and when that is 
the case, the former is to be vegarded as binding, and not 
the latter.”’” It may be observed, however, that this view was 
not concurred in by the Lords who spoke in the House, the 
final decision having turned on another point. The view 
tuken by the judges appears to be accepted by text-writers. 
Thus Leake, in his Digest of the Law of Contracts,” says: 
“In judging of intention from a person’s words and conduct, 
where his acts are inconsistent with his words, the former 
are, in general, accepted as a more reliable guide to the 
intention than the latter: and the conduct may in some cases 
determine the intention even in opposition to the words.”’ 


Tn questions of domicile also, the direct expression is often 
held to give way to the indication of acts,” as “a person’s pur- 
pose may be more certainly inferred from his acts than from his 
language.” *” Thus in the case of in re Stecr,™ a person 
had expresslv declared his intention of not renouncing “ his 
domicile of origin as an Englishman,” and it was contended 
that there was no case in which an intention had been presumed 
In Opposition to an express declaration; and though the decision 
proceeded on other grounds, Pollock, C. B., observed that, ‘* his 
acts show an intention to live and die at Hamburg, and that is 
not affected by the declaration.” In Drevon v. Drevon,” 
Kindersley, V. C., speaking of a person’s declaration to go back 
to, or remain in, a certain place, observed that there was 
no doubt that upon the cases, the courts naturally were 
disposed to give less weight to them than to the acts of the 


person. 


20 Croft v. Lumley, 6 H. L. Cas., 722. 25 P. 13. A 
31 6H. L. Cas., 672. *6 Jac. Dom.. 555. 

84 Pp, 722. *7 Dicey Dom, 122. 
88 P, 694. 98 3 Hur. & N.. 594. 
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73. Conduet often takes the place.of words for the expres- 
sion of consent in the making of contracts. 
As observed above, it is only By promine 
tht can become a contract, and it is a 
veneral principle that both the proposal and acceptance which 
are the essence of a pruinise may either or both be made other- 
Wise than in words, and when so made are said to be implied. 
(n British India this has been expressly enacted by the Legis- 
lature.” ‘To say that the law implies a contract, ix merely to 
~ay that the law looks at the evidence, and holds that the parties, 
hy their conduct, have shewn an intention, the one to ofter his 
woods or services. and the other to accept and pay fur them : 
exactly as they might have shewn that intention by words, — It 
Is comparativ ely seldom, and only in the more serious classes 
of transactions, that the whole of any promise or acceptance ts 
netually expressed : sometimes nothing at all is said : sometimes 
only the leading terms of the contract are mentioned, and the 
rest. left to be understood from the conduct of the parties anu 


the nature of the transaction. 


Consent may be jm- 
plied in contracts, 


Thus taking from a tradesman’s shop with bis co@nizance, 
goods ‘exposed there for sale. implies a cousent to pay for 
them the notified, and in default of notice. a re: wmonable price. 
even though a word inay not be spoken on either side.” Takiny 
possession of property in accordance with a letter offering to 
sell it implies an acceptance of the offer.” So also nending 
goods in response to an order, impliex an acceptance of the 
offer. to buy contained in the order.” So if aman takes a 
place in a stage-carriage, there ix involved in the act, a consent 
on his part to pay the hire for it, and, on the part of the carriage 
proprietor a consent tu carry him in a certain manner and at i 
certain price. On the same principle, the performance of ser- 
vices requested in an offer by advertisement or otherwise, 
implies a consent to the acceptance of the offer. ven allowing 
a person to doa work, except in cases in which gratuitous 
service may he presumed, implies a consent to pay for ‘the work. 


Jn these cases, a consent to the entire offer is implied. 
Sipe however, something is written or sud, and the con- 
ract is so far express, but something more is left to be implied, 
The 1s the case most often in mercantile contracts, as  mer- 


“OS, 9, Act. IX. of 1872, 42 Dent r. Steanship Co., 49 N, Ys 


41 Stondemnire, 81 Alu, 242, 80. 
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chants and traders, with a multiplicity of transactions pressing on 
them, and moving in a narrow circle, and meeting each other 
daily, desire to wr rite little, and leave unwritten what they take 
tor wranted i in every contract. ”’™ 


74. And as in the law of contracts, so consent eh be im- 
ice oe plied in non-contract law. Sir | “rederick 
: i ach ay a Pollock, often referring to the maxim 
'  volenti non sit (njuria and to the defence of 
leave and licence, observes that neither “ provides in terms for the 
state of things in which there ix not syecific will or assent to 
suffer sc mnething which, if inflicted ‘against the party’s will, 
would be a wrong, but only conduct showi ing that, for one rea- 
son or another, hej is content to abide the chance of it.’ ‘This, 
however, does not indicate that consent must always be in words, 
and the learned author immediately goes on to observe that the 
ease of express consent is comparatively rare in our books. Ax 
fact, in the common intercourse of life between friends and 
neighbours, tacit consent is constantly given and acted on, In 
the law of w rongtul trespass, fur instanee, a license tu enter on 
land may be inferred trom entries made in course of friendlv 
Visits extending over a long period of time. So also 
consent is often presumed from absolute necessity. Thus a 
mere agreement to sell. does not necessarily import a licensé 
to enter on the premises :” but if a man makes a lease reserving 
the trees, the law will imply a consent to his entering and 
shewing them to the purchaser.” 


= 


75. This is admitted by judges as well as legislatures in the 
criminal law also. Thus in SMeQuirk 
v. Mate,” Somerville, J., suid :—“* The 
consent given by the prosecutrix may 
have been implied as well as express, and the defendant would 
be justified in assuming the existence of such consent if the 
conduct of the prosecutrix towards him at the time of the 
occurrence was of such a nature as to create in lis mind the 
honext and reasonable belief that she had consented by 
vielding her will freely to the commission of the act. Any 
resistance on the woman’s part falling short of this measure 
would be insufficient to overcome — the implication of consent.”’ 
Su also Art. 628, of Livingston’s Criminal Code for Louisiana, 


Consent ttay be implied 
in criminal law. 


*t Humfrey +. Dale, 7 E. & B., 366. ‘7 Eyvleston v. By, Co., 25 Barb , 162 
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expressly: provides that in case of uttences relating to property, 
consent is presumed to have been given, whenever the considera- 
tion is received, and the property is let, or put in the power of 
the person to whom by the purport of the contract it appears 
tu be transferred, although such consideration should prove 
worthless or fraudulent. tis also presumed tu have been given 
whenever credit has been given for the price, however short the 
time. 7 


In the Indian Penal Code it is expressly provided in regard 
to most of the cases in which consent may form a justification 
for the commission of & criminal act, that the consent may be 
express or implied. The only occasion in which the word 
consent is used without the qualification of “express or implied ”’ 
is the last clause of §.87, which is evidently not to be construed 
without reference to its first clause. In the definition of theft 
also, it is expressly provided that the consent mentioned in the 
definition may be express or implied. There is nu such 
mention, however, in the definitions of criminal force, kidnapping 
and rape ; and it may be argued that though ordinarily the word 
consent includes implied as well as express consent, yet the 
mention of consent being “ express or implied ’’ in some cases, 
must be deemed to warrant the inference that in other casex 
express consent is required. The omission wherever made ap- 
pears to be made inadvertently, and it does not appear that 
implied consent will not be deemed to be consent in any section 
of the Code. 


76. The expression implied consent is, like implied contract, 
_ sometimes applied to cases in which there 
oes er dis- is no consent, but the existence of consent 
joe da consent. 8 presumed usa fact or by law. In the 
former case, consent would have been 
given if asked, and the presumption is made on accuunt of the 
probabilities of human conduct: and the absence of consent is 
due only to accidental causes, for instance, to the nun-presence 
on the spot of the person whose consent is in question. In the 
latter case, there is an utter incapability of valid consent, and 
no asking would have obtained it ; and consent is not so much 
presumed to actually exist, as held to apply on account of the 
beneficial tendency of the act in question. In the former case, 
consent may thus be designated as presumed, in the latter as 
constructive. 


Ne, 7, 88, and #4. 
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As to the former, Giulio Crivellari speaking of theft in his work 
on Fundamental conceptions of law, says :" Si discute se possa 
valere anche il consenso presunto, e st sostiene che incircostanze 
eccezionalt potra questo consenso valere ad escludere il dolo 
quando la buona fede del contrettatore proceda da una giusfa 
credulita, specie ove sia ragionata sopra rapport? di particolare 
amicizta, scompagnata da mistero o violenza, ¢ susseguita dalla 
restituzione. L'annuenza tacita o presunta del proprietario fa 
cessare tl furto, perché st suppone che chi prende la roba abbia 
ragtone di credere che il proprietaria acconsenta. © Francesco 
Carrara also after observing broadly that tacit consent excludes 
malefizio, lays down the same qualified rule in regard to the 
presunto. © 


This sort of consent is recognized expressly in the Indian 
Penal Code in the illustration (m), attached to 8. 378 of the 
Indian Penal Code, which provides that A, being on friendly 
terms with Z, goes into Z’s library in Z’s absence and takes 
away a book without Z’s express consent, for the purpose merely 
of reading it, and with the intention of returning it. Here, it is 
probable that A may have conceived that he had Z’s implied 
consent to use Z’s book. If this was A’s impression, A has 
not committed theft. There would, of course, be no occasion 
tor any such presumption of consent, if Z were present 
and could be referred to at once, and the book were taken 
away without his knowledge, and without reference to him. 


In cases where law contemplates consent, as apart from 
belief of consent, as is usually the case in the law of larceny 
in England, the legal operation of consent will not be allowed 
to xny legal presumption of consent which may be warranted 
by the circumstances. This was evidently the basis of the 
decision in Com v. Butterick,“ on the authority of which 
Mr. Rapalje, in his work on Larceny, says:“ “ While the 
express consent of the owner of the property to the use of it 
made by defendant would he a good defence, yet upon 
trial of one charged with embezzlement of property deposited 
with him for another purpose, by pledging it as security 
for his own debt, it is immaterial that the relations between 

People discuss if a presnmed consent can also hold good, and maintain that in 
exceptional circumstances this consent: oan be good enough to cxelude dolws, when the 
good faith of the person removing (the thing) proceeds from a jast credulity, specially 
where it may be inferred from the relation of particular friendship, free of (all) mystery 
or violence, and followed by restitution. The tacit or prosumed assent of the proprietor 


prevents there being theft, because it is supposed that he who takes the thing has 
reason to believe that the proprietor would consent. 


Criv. Conocet. Fond., Art. 1671. 10) Mass., 1. 
Carr. Prog., Art. 2084. P. 538. 
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the owner and the defendant were such that the latter 
had a right to presume that the owner would ratify such 
xn use of his property, or that he would have consented 
to such a use of it if he had been asked at the time, or that at 
the time he deposited it with defendant he had no objection to 
such a use of it by him: and questions asked of the owner as 
a witness, to prove these facts, were properly excluded.” 


In case of constructive consent, there 1s no act warranting an 
inference as to the existence of consent, and im fact, ea Aypo- 
thes’, there can be no consent ; and a presumption of consent by 
law means only that notwithstanding the absence of consent to 
the act, the law treats the case, ax if there were consent to it. 
Surgical operations in cases of sudden collapse or unconsciousness 
on account of violent hurt, are sometimes excused on the ground 
of such consent. In some systems of law, such consent is not 
recognized at all; but wherever recognized, if must be carefully 
distinguished from real consent, from which it differs as a quasi- 
contract differs from a real contract, and designated quasi-con- 
sent or constructive consent.” 


¢+)~— Submission as explained in Sec. TH]. is not consent. — It 
nay, however, be evidence of consent, 
though, whether it will be sufficient evi- 
dence of it many case, will depend on the 
circumstances of that case. Speaking of rape, Coleridge, 4)... 
observed inp Beg. vy. Day. that “it would be too much to sav. 
that an adult subinitting quietly to an outrage of this description. 
was not consenting : on the other hand, the mere submission of a 
child, when in the power ofa strong man, and most probably act! 
upon by fear, can, by no means, be taken to be such a consent as 
will justify the prisoner in potut of Jaw.” So strong is the 
effect of non-resistance, that it has even been held, that though-a 
wommn Object In words to a man’s jutercourse with her, vet 
if she makes no outery and no resistance, she must be held hy 
her conduct to consent to the intercourse.” ‘This presumption 
will have no place, however, in case. ofa child, as absence of 
outery can, Inany case, be only wn indication of cunsent, and 
wmnot constitute consent itself!” In Conners v, State,” Lyon. 
J., said, that “ voluntary submission of the woman, while she has 
power to resist, no matter how reluctantly vielded, removes érom 
the act an essential clement of the crime of rape... . . Tf the 


Consent implied from 
non-resistance. 


Innes Torta, 5, 10. * People r. Knight, 
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carnal knowledge was with the voluntary consent of the woman, 
no matter how tardily given, or how much force had been 
theretofore employed, it is no rape.” 

It was in some cases even held that resistance to sexual 
intercourse by a woman must have been as hard as she could 
make, and continued up to the last moment, as weakness or 
cessation of resistance would imply consent. The presumption 
of consent from the absence of this utmost resistance was 
sometimes cunsidered even as one actually of law, it having 
been said, that the ‘ prosecution was bound to resist to the 
utmost,’ that the resistance must be to the extent of the 
woman’s ability.’ Thus, in State v. Burydorf, it was said, 
“ Any consent of the woman, however reluctant, is fatal to a 
conviction. The passive policy will notdo. There must be 
no consent. There must be the utmost reluctance and resist- 
ance.” In People v. Abbot, Cowen, J., observed, that, “ any 
fact, tending to the inference, that there was not the utmust 
reluctance, and the utmost resistance, would always be received 
to negative the offence of rape on the ground of consent to the 
intercourse. ” 

In People v. Dohring,’ a verdict tor rape was set aside, 
because the Judge, at the trial, refused to direct the jury 
that to convict they must be satisfied that the woman resisted 
the defendant to the extent of her ability on the occasion ; 
us the Court was of opinion that by the law of the State, 
there could be a rape “only where the act is against her will, that 
if she is conscious of what is attempted, and has the possession of 
natural, mental, and physical powers in usual degree, is not 
overawed. by the number of assailants, nor terrified by threats of 
death, or the like, nor in such place and position as that resist- 
ance is useless, she must resist until exhausted or overpowered, 
for a jury to find that it is against her will.” Folger, J., 
in delivering the opinion of the Court, said: ‘Certainly, if -a 
female, apprehending the purpose of a man to be that of having 
carnal knowledge of her person, and remaining conscious, 
does not use all her own powers of resistance and defence, 
und all her powers of calling others to her aid, and does yield 
before being overcome by greater force or by fear, or being 
surrounded by - hostile numbers, a jury may infer that at 
some time in the course of the act, it was not against her will. . . 
Whatever the circumstances may be, there must be the greatest 


®0 People v. Morrison, 1 Parker Or. 2 68 Mo. 
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effort of which she is capable therein, to foil the pursuer 
preserve the sanctity of her person. . . Can the mind conceive of 
a woman, in the possession of her faculties and powers, revoltingly 
unwilling that this deed should be done upun her, who would 
not resist so hard and so long as she wasable? Andifa 
woman, aware that it will be done unless she does resist, does 
not resist to the extent of her ability on the occasion, must it 
not be that she is not entirely reluctant ? If consent, though 
not express, enters into her conduct, there is no rape. The 
vielding to overpowering force is submission, but not consent ; 
if the force be short of that, there may be consent, or the act may 
not be against her will.” The decision in this case proceeded to 
some extent on the ground thatin New York State, the statutes 
made a distinction between a rape on a woman, and the act of 
carnal intercourse without her consent with a woman made 
insensible by the administration of that which produces stupor, 
which latter offence is not rape. 


This decision, und the view on which it is based, has not 
been followed, however, and the contrary had been often held 
even before. Thus in /eople v. Connor,’ the same Court said : 
“It is thus seen that the extent of the resistance reyuired of an 
assaulted female is governed by the circumstances of the case, 
and the grounds which she has for apprehending the infliction 
of great bodily harm. When an assault is committed by the 
sudden and unexpected exercise of overpowering force upon a 
timid and unexperienced girl, under circumstances indicating 
the power and will of the aggressor to effect his object, and an 
intention to use any means necessary to accomplish it, it 
would seem to present a case for a jury to say whether the fear 
naturally inspired by such circumstances had not taken away 
or impaired the ability of the assaulted party to make effectual 
resistance to the assault. It is quite impossible to lay down 
any general rule which shall define the exact line of conduct 
which should be pursued by an assaulted female, under all 
circumstances, as the power and strength of the aggressor, and 
the physical and mental ability of the female to interpose 
resistance to the unlawful assault, and the situation of the parties, 
must vary in each case. What should be the proper measure 
of resistance in one case, would be inapplicable to another situa- 
tion accompanied by differing circumstances. ”’ 


e You 241. 
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It is quite an established doctrine now that utmost resist-. 
anee by the woman is not necessary to constitute rape ; and 
where resistance would only endanger life, or necessarily 
result in serious bodily harm, and not in any sense protect the 
woman’s honor, and where the parties are so situated with 
reference to others, that outcry, however, much persisted in, 
can do no good, because it cannot be heard, the utmost 
possible resistance and outcry are not absolutely necessary 
ingredients of the crime, for the reason that the law does not 
require any one to doa vain thing, or that from which only 
harm can result. 


Thus in State v. Shields *® the defendant requested the court 
to charge the jury, that to constitute the crime of rape it was 
necessary that the prosecutrix should have manifested the 
utmost reluctance, and should have made the utmost resist- 
ance. The Supreme Court of Connecticut held, however, that 
the request was properly refused. After observing that the 
request in substance was that inasmuch as non-consent was 
to be proved by the resistance made, if the resistance fell 
short of the extremest limit that could have been made, 
the deficiency necessarily showed consent, and should have 
been so charged as a matter of law, the Court said: ‘¢ The 
fallacy lies in the assumption that the deficiency in such cases 
necessarily shews consent. If the failure to make extreme 
resistance was intentional, in order that the assailant might 
accomplish his purpose, it would shew consent, but without 
such intent it shews nothing important whatsoever’ ”° 


(B) The Supreme Court further said:—“While it may be expeoted in such cages from the 
nature of the crime that the utmost reluctance would be manifested and the utmost 
resistance made which the circumatances of a particniar case woul! allow, still, ta hold 
as a matter of Jaw that such manifestation and resistance are essential to the existence 
of the crime, so that the crime could not be committed if they were wanting, would be 
going farther than any well-considered case in criminal law has hitherto gone. Such 
manifestation and resistance may have been prevented by terror caused by threata of 
instant death, or by the exhibition of brutal force which rendered resistance utterly 
useless, and other causes which may have preventel such extreme opposition and 
resistance as the request makcs essential. The importance of resistance is simply to show 
two elements in the crime, carnal knowledge by force by one of the parties, and 
non-consent thereto by the othcr. These arc essential elements, and the jury must be fully 
satisfied of their existence in every case by the resistance of the complainant, if she had 
the usec of her faculties and oe pes powers at the time, and was not prevented by 
terror or the exhibition of brutal foroe. So far resistance hy the complainant is import- 
ant and necessary, but to make the crime hinge on the uttermost exertion the woman was 
physically capable of making, would be a reproach to the Jaw as well as to common 
sense. Such a test it would be exccedingly difficult ,if not impossible, to apply ina 
given case. A complainant may have exerted hereelf to the uttermost limit of her 
strength, and may have continued to do so until the crime was consummated, still 
a jury, sitting coolly in deliberation upon the transaction, could not possibly determine 


6 45 Conn., 256, 
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Similarly, the Supreme Court of Massachusetts in Oom. v. 
McDonald,’ approved of an instruction to a jury, “that there was 
no rule of Jaw requiring a jury to be satisfied. that the woman, 
according to their measure of her strength, used all the physical 
force in opposition, of which she was capable.” In Bailey v. 
Com.,* Jaacy, J., in delivering the opinion of the Supreme Court 
of Virginia said: “In the ordinary case, when the woman is 
awake, of mature years, of sound mind, and not in fear, a failure 
to oppose the carnal act is consent, . . On the other hand, it has 
been held that, in this age, to compel a frail woman or girl of 
fourteen to abandon her reason, and measure ail herstrength with 
a robust man, knowing the effect will be to make her present 
deplorable condition the more wretched, vet not to preserve her 
virtue, on pain of being otherwise deemed a prostitute, instead of 
the victim of an outrage, is asking too much of virtue and giving 
too much to vice. She must resist, and her resistance must not 
be a mere pretence: ‘If the girl is verv voung, and ofa mind 
not enlightened on the question, this consideration will lead the 
court to demand less clear opposition than in the case of an 
older and more intelligent female, or even lead to a conviction 
where there was no apparent opposition. In a case when in the 
dead hour of darkness and of night, in a house where there is 
no help, save from three sleeping children, the oldest eight or 
ten years old, with the knowledge that her mother and older 
sister are beyond call and bevond reach, a girl fourteen vears of 
age sees her stepfather preparing himself to come to bed to her, 
asserting his unlawful desires toward her, and she finds 
courage to forbid him to enter her bed, she has perhaps 
expressed her refusal to consent. to the unlawful cohabitation to 
a great an extent asx the law will require, before holding the 
unnatural ravisher to the law's penalties.” 


The present doctrine in fact appears to he that ifthe woman’s 
will is snbdued to submission by duress or menace, the inter- 
course must be deemed to be against her will,® and that where | 
the woman is paralyzed from fear and terrified into submission 
this submission and failure to make resistance or outcry will 


whether or not the limit of her strength had been reached. They conld never 
ascertain to any great degree of certainty what effect the excitement and terror may 
have upon her physical system. Sach excitement takes away the strength of one, 


and multiplies the strength of another.*’ 


7 110 Mass, 405, | ° Pollard r. State, 2 Iowa, 567, 
o sz Va, 107. State r. Ruth., 21, Kan., 583, 
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not constitute consent, and the intercourse shall be rape not- 
withstanding.” ‘Thus in Reg. v. Hallet; Coleridge, J., in 
summing up to the jury said: ‘ That the offence of rape would 
not have been committed, if there was non-resistance on her 
part, but that non-resistance proceeded merely from being 
overpowered by actual force, or from her not being able from 
want. of strength to resist any longer, or that from the number 
of the prisoners she considered resistance dangerous and 
absolutely useless.” 


In Huber v. State,” the Supreme Court of Indiana indeed 
observed, that “ Resistance or opposition by mere words 
is not enough. The resistance must be by acts, and 
reasonably proportionate to the strength and opportunities 
of the woman.” But MeCabe, J., in delivering the 
opinion of that Court in Ranshottom v. Statz," after quoting 
that. observation, said: ‘ When, however, fear or violence 
overcomes resistance, a different rule applies. ‘there was 
evidence from which the Jury were justified in believing 
that resistance was prevented by fear produced by appellant’s 
threats, taking into consideration, as they had a right tu 
do, the circumstances of getting her to the lonely, strange 
house, late in the darkness of the mght, all unexpected 
to her, whereat she was the only female, surrounded by a trio 
of strange young men ; and that she had been brought there. 
under hase, falxe pretences, practised on her mother and herself 
by one of the trio, with circumstances pointing suspiciously at 
the other two as at least cognizant of the fraud, if not accom- 
plices; she being but a mere child, inexperienced, and ignorant of 
the true relation of the sexes, barely over the age fixed by law 
at which consent implied from non-resistance takes out of the act 
the deep, dark, felonious hue. ‘hese circumstances, together 
with her size, appearance, and her intelligence, were all proper 
matters to be considered in determining whether resistance on 
her part was rendered less effective or wholly averted by fear. 
The evidence was of sucha character as to justify the jury in 
finding that it was. The case of Kberhart v. State, and numer- 
ous authorities there cited, are very much in point here, and 
support the conclusion here reached.” 


Dr. Bishop broadly observes that “violence inflicted by the man 
on the woman, producing unconsciousness, or overcoming her 


10 People r. Clemons, 37 Hun., 581. 90. & P., 751. 
Jeasant rv. State, 18 Ark., 360. 190 Ind., 186. 
harp r, State, 15 Tex. App., 171 43 N.E. Rep., 218. 


1% 184 Ind., 651. 
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mind by fright, will render his carnal act rape, though she 
makes no resistance.”"* In Greenleaf’s work on Evidence, 
it is laid down that “the better rule is that it is not 
necessary that the woman should use all the physical force 
she has in resistance, but the resistance must be real, and 
must have been overcome by the force of the defendant.” ™ 
If her refusal to consent was honest and she was indeed 
earnest therein, she might resort to remonstrance, to pro- 
mises, or to a variety of other means, rather than to an expendi- 
ture of physical strength which she knew would be useless.” 
But to rebut the presumption of consent, the resistance must 
not be a mere pretence, but in good faith."* Where the resistance 
by the woman is of xo equivucal a character as to suggest actual 
consent, or 9 not very decided opposition, a conviction for rape 
cannot be sustained.” In Curby v. Territory,” it has recently 
heen held that sexual intercourse with a woman of discretion, 
to constitute rape, must be accomplished after resort by her to 
every reasonable means at hand to prevent the act ; and if she 
remains neutral or passive. the offence is not committed. 


The French law also is the same. There also it is necessary 
that the violence should have been entire and complete, that 
no hesitation of the victim should have come tc its aid, and 
that she should have ceded only to force." On account of the 
difficulty of establishing this violence, there also the jurists 
established certain presumptions, whence they inferred its 
existence. It was thus considered necessary for rape: (1) 
qu'une résistance constante et toujours égale eit dé opposée par 
la personne prétendue viold2; car il suffit que cette resistance 
att flécht quelques wstants pour faire présumer le consentement ; 
(2) quune inégalitée cvidente existat entre ses forces et celles de 
Cassaillant ; car on ne pent supposer la violence lorsqu’elle avait 
les moyens de résister et quelle ne les a pas employés; (8) 
quelle eut poussé des cris et appele des secours ; (4) enfin, que 
quelques traces empretntes sur la personne témoignassent de la 
force brutale & laquelle elle avait du ceder.(p)” Even among 


-—2- ---—— 7 - 
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(p) 1. That a resistance continuous and always equal should have been opposed by 
the person alleged to have been ravished, for it is sufficient to warrant a preaumption of 
consent that the resistance should have wavered for a few minutes; (2) that there should 
ba an evident inequality between her forces anil those of the assailant, for one cannot 
suppose that there is violence when she had means of resistance and did not sap eee 
them ; (3) that she should have uttered! cries and enllel for help: (4) finally, that there 
should be traces left on the person witnessing brutal force to which she has hnd to cede. 


2 Bis. Cr. L., 651, 19 People r. Brown, 47 Cale, 450, 
III, 226. | 20 43 Pac. R., 953. 

Austine rv. People, 110 IlL, 2438. $2 IV Adolph. & Helie, 816. 
Reg. r. Reedland, 4 Fost. and F., 967. | $$ Boerius, Deois., 247, 
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Romans, Damhouderius said: Vim in raptu tum fiert intel 
giter quando mulier magnd clamore imploravit altenjus opem et 
auatlium. ‘There also modern legislation, a cessé de définir les 

reuves, et de lier les guyges par des présomptions légales, (q)™ 

ut these rules are still considered to be a valuable guide to 
magistrates in the administration of Criminal Justice, d@’uttles 
precautions recueillies par l’expérience pour conduire a la 
couvertedela = 


78. It is often that a person with his full consent enters into 

a certain relation with another, which gives 

Obligation tohavean to both a new status, involving several 
ac lees cap eh rights and duties in respect of numerous 
that act, acts during the continuance of that relation, 
and sometimes even after the relation has 

cume to unend. ‘The consent to the entering into that relation 
does not involve a consent to the doing of all the acts which 
have to be done, and he has to put up with, in the discharge of his 
obligations resulting from that relation. The contrary has some- 
times been maintained. Thus Pollock, C. B., in Morgan v. Ravey, ™ 
observed that “the cases have established that where a relation 
exists between two parties, which involves the performance of 
certain duties by one of them, and the payment of reward to 
him by the other, the Jaw will imply, or the jury may infer, a 
promise by each party to do what is to be done by him.” The 
correct view appears to be that the implication or inference 
in such cases is of an obligation of doing what is tu be done, but 
not of a promise of which the consent is an essential constituent. 


The question has arisen often in regard to the duties in- 
volved inand resulting from the marital relation. Thus in 
Rey. v. Clarence,* it was contended that the wife must be 
deemed to have consented to the marital intercourse with the 
husband, as it was imposed upon the wife by the marriage con- 
tract. Pollock, B.. in speaking of the case of a man having con- 
nection with his wife as distinguished from that with another 
woman, said :—‘ It is done in pursuance of the marital contract 
and of the status which was created by marriage, and the wife 
as to the connection itself isin a different position from any 
other woman, for she has no right or power to refuse her con- 


q) Has ceased to define the proofs, and to tie the Judges to legal presumptions. 
*) Useful precautions collected by experience for help in the discovery of truth. 


IV. Adolph. & Helie, 815. | #4 6 Hurl. & N., 276. 
8s 98 Q, B. D., 28. 
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sent. Asis said by Lord Hale in his Pleas of the Crown :*' By 
their mutual matrimonial consent and contract the wife 
hath given up herself in this kind unto her husband, which she 
cannot retract.’’’ The contention was, however, not accepted. 
Field, J., said: ‘ There may be many cases in which a 
wife may lawfully refuse intercourse, and in which, if the 
husband imposed it by violence, he might be held guilty of 
a crime. Suppose a wife for reasons of health refused to 
consent to intercourse, and the husband induced a third person 
tu assist him while he forcibly perpetrated the act, would any 
one say that the matrimonial consent would render this no 
crime ? And there is the great authority of Lord Stowell for 
saying that the husband has no right to the person of his wife 
if her health is endangered.” ‘lhe question was fully dis- 
cussed , however, by Hawkins, J., who said: ‘* By the 

arriage contract a wife no doubt confers upon her husband 
un irrevocable privileze to have sexual intercourse with her 
during such time as the ordinary relations created by such 
contract subsist between them. But this marital privilege 
does not justify a husband in endangering his wife’s health and 
causing her grievous bodily harm, by exercising his marital 
privilege when he is sutfering from venereal disorder of such 
a character that the natural consequence of such communion will 
be to communicate the disease to her... .. In my judgment 
wilfully to place his diseased person in contact with hers 
without her express consent amounts tu an assault. It has been 
argued that to hold this would be to hold that a man who suffering 
from gonorrhiea has communion with his wife might be guilty 
of the crime of rape. I do not think this would be so. Rape 
consists in a man having sexual intercourse with a woman 
without her consent, and the marital privilege being eyuivalent 
to consent given once for all at the time of marriage, it follows 
that the mere act of sexual communion is lawful; but there 
is a wide difference between a simple act of communion which 
is lawful, and an act of communion combined with infectious 
contagion endangering health and causing harm, which is 
unlawful. It may be said that assuming a man to be diseased, 
atill as he cannot have communion with his wife without contact, 
the communication of the disease is the result of a lawful act, 
and, therefore, canuot be criminal. My reply to this argu- 
ment is that if a person having a privilege of which he may 
avail. himself or not at his will and pleasure, cannot exercise it 


#5 {,, 629. 
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without at the same time doing somethiug not included in 
this privilege and which is unlawful and dangerous to another, 
he must either forego his privilege or take the consequences of 
his unlawful conduct. ... The sexual communion between 
them is by virtue of the irrevocable privilege conferred once for all 
on the husband at the time of the marriage, and not at all by 
virtue of a consent given upon each act of communion, as is 
the case between unmarried persons. My judgment is based 
on the fact that the wrongful act charged against the prisoner 
was not involved in or sanctioned by his marital privilege and 
for which no consent was ever given atall.. . . The wife submits 
to her husband’s embraces because at the time of marriage she 
yave him an irrevocable right to her person. The intercourse 
which takes place between husband and wife after marriage is 
not by virtue of any special consent on her part, butis mere sub- 
mission to an obligation imposed upon her by law. Consent is 
immaterial. In the case of unmarried persons, however, con- 
sent is necessary previous to every act of communion, and ifa 
common prostitute were to charze with a criminal offence a 
man who in having connection with her had infected her with 
disease, few juries would under ordinary circumstances hesitate: 
to find that each party entered into the immoral communion 
tacitly consenting to take all risks.” 
79. A person’s consent to an act is generally deemed to be 
_ @ consent to the accruing of all its 
_ Consent to an act natural and ordinary cunsequences as 
implies consent to its may have been within his knowledge 
natural and contemplated : ° ir : 
consequences, and contemplation. In fact, “ for simpli- 
city’s sake we commonly reckon the 
immediate and usual consequences of an act, when to all 
appearance they are intended and follow as intended, as part 
of the act itself. In the act of shooting, for example, the man’s 
own act stops, if we are to speak with strict precision, at pul- 
ling the trigger, but the discharge of the gun in the direction 
given to the barrel by the man’s aim is counted as part of the 
act.” ** The consent to an act must necessarily extend to all such 
consequences of the act. Even Kessler, referring to his general 
illustration of A permitting another to shoot at something 
of his with a bet as to the non-success of the shot, admits that 
A wiirde die Zerstérung der Sache nur dann gevollt haben, wenn 
er sie als ein? sichere Folge des Schusses vorausgesehen hatte,” © 
__ A would only then have willed the destruction of the thing, if he could have fore- 
seen that as the certain consequence of the shot. 
8¢ Poll. Jur, 147. | a? Kess, Hiuw., 26, 
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Consent cannot extend however to the other consequences 
of the act. In regard to them, Kessler adds: So kunn man 
héchstens noch von einem Zulassen des Erfolges reden. Das 
“ Wollen Miissen” aller méglichen Folgen, wenn man die Ursache 
wolle, welches Rédenbzck als gleichwerthig mit dem Wollen 
behauptet, ist, wie Hiilschner zutreffend bemeriht, eine Vergewalti- 
gung des Begriffs.”’ Kessler goes on to observe that it is even 
possible that A to prevent B’s success in the bet may do 
something to prevent the shot, which he has consented to, 
really taking effect. Auch dann wiirde nach wie vor cing wegen 
Einwilligung des Verletzten strajlose Sachbeschadigung vorliegen. 
Es wiirde aber gegen den Sinn der Sprache scin, in diesem Lalle 
zu behaupten, A habe die Zerstérung der Sache, die zu hindern 
er thatlich bemiiht gewesen ist, gewollt, oder auch nur in deeselbe 
eingewilligt. “> Even the necessary consequences of an act 
are, however, really separate from that act, and therefore the 
consent to the consequences is really only a result of the 
consent to the act by implication, and unot- identical with 
the consent to the act itself. As darf aber auch ein Wollen des 
verletzenden Eirfolges nicht in die Definition aufgenommen 
werden, 


Strictly speaking, there can indeed be no consent to the conse- 
quences of an act as distinct from the act. Afann im strengen 
psycologischen Sinne cin Ereignisstiberhaupt nicht wollen kann, 
and in speaking of a consent to the consequences, the expression 
is understood in its popular metaphorical signification. 


Thus understood the doctrine is generally agreed upon. For 
example, in The Reg. v. Clarence,” Field, J., said: ‘ Had 
then, the harm inflicted upon or occasioned to the prisoner’s 
wife been one of the consequences of an ordinary natural and 


(t) We can, at most, speak of his having taken into sonsideration the possibility of 
the event. The being bound to will all the possible conseyuences when we will tho 
cause, Which Rédenbeck maintuins ag equivalent to willing, is, as Hilscliner correctly 
remarks, a violent use of the conception. 


(x) Even uow, as before, there would be mischief which would not be penal on ac. 
count, of the consent of the injured party. It would be, however, against the sense of 
the language, to maintsin in such » case, that A had willed or even consented to the 
destruction of the thing, whereas he had actually given himself trouble to prevent it. 


(») A willing of the injurious consequences dare not, however, even be taken into 
the definition (of consent). 


(w) In the strict philosophical sense, we cannot at all will an event, 


Kess, Einw., 25. | 29 92Q. 8B. D., 58, 
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healthy connection, or had she known or had _ reasonable 
grounds for thinkiug that her husband was in a diseased con- 
dition, her consent to the consequences would, I think, be 
implied, and so no offence would have been committed. In the 
same way I think that, if a man knowingly consorts with a 
prostitute who gains her livelihood by promiscuous intercourse, 
it may well be implied that he accepts all the consequences, 
Also, had the prisoner in this case not been aware of his 
condition, his act would not have been malicious or an assault, 
for, as he would have had no reason to suppose that his wife 
would do other than consent, he would have a right to act 


upon the implication.” 


In some cases, the doctrine has been carried too far. 
It has, for instance, been held that where it is an offence 
tou take a girl out of her parents’ possession against their 
will; if they have encouraged her in a lax course of life, the 
encouragement will be deemed to be a consent sufficient to bar 
a prosecution. Thusin R. v. rimelt,® the Chief Justice in 
summing up to the jury said, “that if the mother had by her 
conduct countenanced the daughter iu a lax course of life, by 
permitting her to go out alone at night and to dance at public 
houses, this was not a case that came within the intent of the 
statute; but was one where what had occurred, though unknown 
to her, could not be said to have happened against her will.’’ 
The acquittal in- Reg v. Frazer” also proceeded on the same 
principle, Pollock, C. B., observing, that “a father is bound to 
take reasonable care of his child, and this man’s conduct in 
regard to the management of his daughter causes a doubt as _ to 
whether she really was taken away against the will of the 
father.” These cases are, however, not so much of real implied 
consent, as of a presumption of consent, which like all other 
‘presumptions of fact may be rebutted. . 


80. The application of this doctrine is recognized to its fullest 
extent in the law of contracts. Thus a 

_ Recognition of the consent given to a Railway Company to 
implied consent to con- its yse of a certain land for a right of 

in law of ar 

way was held to carry consent with it to 

the contpany draining and overflowing 

the land in the proper use of that right,” though not to its 
being negligent in the construction or maintenance of the 


so 1 FL &F., 51. | $9 Komp. v. Railroad Oo.,156 Pa, St. 
52 8 Cox. 0. 0.,; 446. 430, 
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way.” In North and West Branch Ry. Co. v. Swank, it was 
held that an agreement between a landowner and a Railroad 
Company to sell the latter a right of way across the premises of 
the former would cover all damages of whatever sort, suffered 
by the landowner, all for which he was legally entitled to com- 
pensation. The same principle was recognized in Hoffeditz v. 
Southern Penn. BR. & Min. Co.® 

In Updegrove v. Penn, S. V. B. Qo.,* the agreement for 
the release by the plaintiff in favor of the Ry. Co. of a right 
of way expressly released the Company from all claims for 
damages by reason of the taking and using of the land for 
the railroad, or by reason of the construction and main- 
tenance of the said railroad on and over the said land. The 
plaintiff claimed damages on the ground that some of his 
land was repeatedly overflowed and rendered unfit for cultiva- 
tion, by reason of the construction of a ditch and culvert by 
the Railroad Company, which, he alleged, threw upon his land 
water which would otherwise not have flowed there. The trial 
judge instructed the jury, that ‘* these ditches and culverts, and 
this discharge of water is the result, the necessary result, of the 
construction of that road.” This instruction was upheld, with 
the remark that “‘a release of the right of way to a railroad 
company would be a vain thing if the company is to be subse- 
quently subjected to litigation for every injury or damage 
resulting to the property by reason of the construction of the 
roud,” and that ‘‘all these matters are supposed to be in 
the contemplation of the parties when the company pays its 
money for the right of way and obtains a release therefor.” 


81. Nor is it in the law of contracts only that the implied 
consent to the consequences is recognized. 
_ Recognition of the Tris recugnized equally in the law of 
implied consent to conse- 
quences in law of torts, ‘orts. It has thusin some cases been held. 
that a voluntary spectator, who is present 
merely for the purpose of witnessing a display, must be held 
to consent to it, and suffers no legal wrong if accidentally 
injured without negligence on the part of any one,” even if 
the show be unauthorized, as he takes the risk;® but such 
consent would, of course, not be presumed in the case of a 
person going on the highway. The contrary has sometimes 
been held even in regard to spectators,” but the non-liability 





83 McMinn v Pittsburgh V. & C. Waixel v. Harrison, 87 Ill. App., 
Ry. Co., 147 Pa. St., 5. 823. 

34 105 Pa. St., 555. Scanlon v. Wedger. 156 Mass,, 462, 

35 159 Pa. St., 264. Dowell v. Guthrie, 99 Mo., 658. 


36 182 Pa. St., 540. Bradley v. Andrews, 51 Vt., 530° 
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in their case is based on the general principle of taking a dan- 
gerous risk. Sir Frederick Pollock on the same principle, in 
his work on Torts, says: “If I go and watch a firework-maker 
for my own amusement, and the shop is blown up, it seems 
[ shall have no cause of action, even if he was handling his 
materials unskilfully.” “ 


Tkedecision in Ilott v. Wilkes,“ proceeded on a similar 
principle. It was held in that case, that a trespasser having 
knowledge that there were spring-guns ina wood, although 
he was ignorant of the particular spots where they were 
placed, could not maintain un action for an injury received in 
consequence of his accidentally treading on the latent wire 
communicating with the gun, and thereby letting it off. 
The case is no longer an authority, as setting sprinvg- 
guns, except by night in a dwelling-house for the pro- 
tection thereof, has been made a criminal offence ; but as point- 
ed out by Sir Frederick Pollock, ‘ it has not been doubted in 
subsequent authorities that on the law as it stood, and the facts 
as they came before the court, it was well decided.” The 
principle of the decision was explained most clearly by Bayley, 
J., who said: ‘It is sufficient for a party generally to say, 
there are spring-guns in this wood; and if another then takes . 
upon himself to go into the wood, knowing that he is in the 
hazard of meeting with the injury which the guns are calcu-- 
lated to produce, it seems to me that he does it at his own 
peril, and must take the consequences of his own act. The 
maxim of law, volent: non jit injurta, applies ; for he volun- 
tarily exposes himself to the mischief which has happened. . . . 
The case of a man keeping-on his own premises a furious dog, 
or bull, is to a certain degree analogous to this. Suppose such 
a person were to give a notice that in his premises there is a - 
furious bull, aud that it is dangerous for any person to enter, 
and a wrong-doer, who had read this notice, enters, and the 
bull attacks him, it is clear that he could maintain no action 
for the consequences of his own act. So, also, ifa trespasser 
enters into the yard of another, over the entrance to which 
notice is given, that there is a furious dog loose, and that it is 
dangerous for any person to enter in without one of the servants 
or the owner. Ifthe wrong-doer, having read that notice, and 
knowing, therefore, that he is likely to be injured, in the ab- 
sence of the owner enters the yard, and is worried by the dog, 
(which in such a case would be a mere engine without dis- 
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cretion, ) it is clear that the party could not maintain any action 
for the injury sustained by the dog, because the answer would 
be, as in this case, that he could not havea remedy for an 
injury which he had voluntarily incurred.” So also Holroyd 
J., said: “If the ‘placing of the spring-guns be not of itself an 
unlawful act, and only becomes so in respect of the conse- 
quences which result from it, the party who so enters, with 
full knowledge of the danger, is himself the cause of the mis- 
chief that ensues, and falls within the principle of law, volenti 
non fit injuria ; for as he knew that the spring-guns were 
placed there, he can have no right of action furan injury which 
resulted from his own act alone.” 


82. The doctrine of obvious risks by a servant or workman 
is also based on the same principle of 
implied consent to the consequences. 
It would be unjust in any case, that one 
who freely and voluntarily assumed a known risk for which 
another was, in @ general sense, culpably responsible, should 
hold that other responsible in damages for the consequences 
of his own exposure. Thus in Woodley v. Metropolitan Dis- 
trict Ry. Co.," Cockburn, O. J., in the Court of Appeal said: 
‘That which would be negligence in a company, with reference 
to the state of their premises or the manner of conducting 
their business, so as to give a right to compensation for an 
injury resulting therefrom to a stranger lawfully resorting to 
their premises in ignorance of the existence of the danger, 
will give no such right to one, who being aware of the danger, 
voluntarily encounters it, and fails to take the extra care 
necessary for avoiding it.’’ So also in Thomas v. Quarter- 
maine,” Bowen, L. J., citing the maxim volenti non fit injuria 
said: “ The duty of an occupier of premises which have an 
element of danger upon them reaches its vanishing point in 
the case of those who are cognisant of the full extent of 
the danger, and voluntarily run the risk.” 


_ The correctness of the general proposition is admitted on 
all sides, the difference of opinion being only as to its appli- 
cation, as to whether there is an actual incurring the risk 
in any case, and if so, whether the incurring is voluntary. 
In regard to the fact of incurring also, it appears to be 
agreed upon that it is not equivalent to, but involves 
something more than knowledge; and that mere know- 
" “ “a person of the real state of things may not be a 
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conclusive defence in an action by that person for an injury 
caused to him in that state. As referred to in S. 19, it 
has been repeatedly held that the maxim is not scientz non fit 
injuria, but volenti. There was no difference of opinion 
in regard to this point among the Judges in Thomas v. Quarter- 
maine. Lord Esher, M. R., considered that there was nothing 
beyond knowledge in the circumstances of the case to excuse 
the defendant from the effect of his negligence. Bowen, L. J., 
also observed that it was ‘no doubt true that the knowledge on 
the part of the injured person which will prevent him from 
alleging negligence against the occupier must be a knowledge 
under such circumstances as leads necessarily to the conclusion 
that the whole risk was voluntarily incurred. ‘There may be a 
perception of the existence of the danger without compre- 
hension of the risk: as where the workman is of imperfect 
intelligence, or, though he knows the danger, remains imper- 
fectly informed as to its nature and extent. There may again be 
concurrent facts which justify the inquiry whether the risk 
though known was really encountered voluntarily.” He added, 
however, that “ where the danger is one incident to a perfectly 
lawful use of his own premises, neither contrary to statute nor 
common law, where the danger is visible and the risk appre- 
ciated, and where the injured person, knowing and appreciating 
both risk and danger, voluntarily encounters them, there is, 
in the absence of further acts of omission or commission, no 
evidence of negligence on the part of the occupier at all. 
Knowledge is not a conclusive defence in itself. But when it 
is a knowledge under circumstances that leave no inference 
open but one, viz., that the risk has been voluntarily encoun- 
tered, the defence seems to me complete. . . Knowledge is not 
conclusive where it is consistent with the facts that, from its 
imperfect character or otherwise, the entire risk, though in one 
sense known, was not voluntarily encountered ; but here, on’ 
the plain facts of the case, knowledge on the plaintitt’s 
part can mean only one thing. For many months the 
plaintiff, a man of full intelligence, had seen this vat— 
known all about it—appreciated its danger—elected to 
continue working near it. It seems to me_ that legal 
language has no meaning unless it were held that know- 
Jledye such as this amounts to a voluntary encountering 
of the risk.” Fry, L. J., also took the same view, and speaking 
of the willingness of the plaintiff to assume the danger, 
said : “ This willingness, if assumed with full knowledge, may 
lessen or remove any duty of the employer to the employed, 
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and may thus prevent the arising of any cause of action, 
though in the discharge of the work undertaken the workman 
may have been guilty of no negligence..... The duty which 
a master owes to one servant may be quite different to that 
which he owes to another : it may vary with the knowledge, the 
experience, the skill, and the powers of the workman. In the 
present case I think that the master owed no duty in respect 
of the vat in question towards a workman who voluntarily 
continued to work on the property with a full knowledge of 
the defect and of the danger thence resulting.” 


In Yarmouth v. France,“ Lopes, L.J., took the same view, 
saying: “His constant complaints may be regarded as 
evidence of his thorough appreciation of the risk he was 
incurring and of his willingness to incur that risk rather 
than relinquish his employment. After complaining he 
remains in the servic: for a long time, knowing the risk 
and knowing that no steps hid been taken to prevent its 
continuance. This is more consistent with his acquiescence 
in a disregard of his complaints, and with a willingness 
to incur the risk, than with the contrary view.” It was 
the contrary view, however, that prevailed, as Esher, M. 
R., and Lindley, L. J., concurred init. ‘lhe latter said : 
‘sIf in any case itcan be shewn asa fact that a workman 
agreed toincur a particular danger, or voluntarily exposed 
himself to it, and was thereby injured, he cannot hold his 
master liable. But, in the cases mentioned inthe Act, a work- 
man who never in fact engaged to incur a particular danger, 
but who finds himself exposed to it and complains of it, cannot 
in my opinion be held as a matter of law to have impliedly 
agreed to incur that danger, or tu have voluntarily incurred it 
because he does not refuse to face it: nor can it in my 
opinion be held that there is no case to submit to a jury on 
the question whether he has agreed to incur it or has volun- 
tarily incurred it or not, simply because, though he protested, 
he went on as before.”(C) 


(C) In Sfembery v. G. W. Ry, Ov.,** Lords Halsbury ond Bramwell held that the 
plaintiff hal assumed the risk, the form:r obsorving that the man obviously encountered 
n known risk which he had encountered for a period of seven years, and therefore he was 
not entitled to recover, upon the ground that he was voluntarily incurring the risk—he 
knew that the risk existed ; and further, he w.s himself doing the very thing which caus- 
ed danger and ultimately injury to himself. The decision did not proceed, however, on 
that ground. - 
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All these cases were under the Employers’ Liability Act; 
1880, and it was argued in them that the application of the 
rule of the voluntary assumption of obvious risks was excluded 
by that Act. The argument did not prevail however, and 
it was held in all of them that the defence based on the 
maxim volenti non fit injuria was not affected by that 
Act. Thus in the case of Thomas v. Quartermaine, Fry, 
L. J., expressed it as his opinion * that the statute was 
intended to place the workman In the same position as a 
stranger lawfully on the property by the invitation of the 
occupier, but in no higher or better position ; that the maxim 
volenti non jit injurta would apply under apposite circum- 
stances to sucha person; and that consequently it applies 
under the like circumstances to a servant suing under the 
statute.” 


83. The same doctrine is recognized in the United States 
. also. As a general rule, it is considered 
_ Doctrine of obvious there thata servant who knows that his 
risks in the United : : Kage 
States. employment is dangerous in any given 
particular, whether proceeding from 
defective machinery, defective methods of work, insufficient 
help, the negligence of fellow-servants, or any other cause, 
accepts the risk of being hurt by reason of such cause or 
danger, and if hurt cannot recover damages, whether the 
danger was a natural incident of the employment, or arose 
from the negligence of the master. It is not even considered 
material how the servant acquired his knowledge, the rule 
being held to be that where the servant knows the default 
of his master in providing defective or unsuitable or 
dangerous machinery or appliances, but nevertheless volun- 
tarily enters upon the employment, or after acquiring such 
knowledge continues therein, the maxim, volenti non jit 
anjuria applies, and there can be no recovery of damages 
from the master for any hurt to the servant arising from 
such default.“ The rule has been held to apply often in 
cases of an unguarded well, scuttle-hole, or shaft, descending 
from the floor ef a manufacturing or business establishment, 
of overhead railway bridges, aud unblocked rails, as well 
asin those of laborers employed in and about an excavation 


Trainor r, Philadelphia B. Co., Coal Creek Mining Co. ¢. Davis, 
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in earth, sand or gravel; and chiefly in case of exposed 
machinery. 


Thus in Fitzgerald v. Connecticut River P. Co.,“ the Court 
said: ‘ It is well settled that a servant assumes the obvious risks 
of the service into which he enters, even if the business be ever 
so dangerous, and if it might easily be conducted more safely 
by the employer. This is implied in his voluntary undertaking, 
and it comes within a principle which has a much broader 
general application, and which is expressed in the maxim, 
volentt non fit injuria. ‘The reason on which it is founded is, 
that whatever may be the master’s general duty to conduct his 
business safely in reference to persons who may be affected by 
it, he owes no legal duty in that respect to one who contracts 
to work in the business as it is. . . . . The rule of law, brietly 
stated, is this: one who knows of a danger from the negligence 
of another, and understands and appreciates the risk therefrom, 
and voluntarily exposes himself to it, is precluded from 
recovering for an injury which results from the exposure.” 


As to the nature of the assumption of risks, the court 
observed: ‘*Qne does not voluntarily assume a risk who 
merely knows that there is some danger, without appreciat- 
ing the danger. On the other hand, he does not necessarily 
fail to appreciate the risk because he hopes and expects to 
encounter it without injury. If he comprehends the nature 
and the degree of the danger, and voluntarily takes his chance, 
he must abide the consequences, whether he is fortunate 
or unfortunate in the result of his venture.” 


The doctrine of obvious risks was well explained in Suddivan v. 
India Mfg. Co.,“ in which the court said: “Though it is a part 
of the implied contract between master and servant (where 
there is only an implied contract) that the master shall provide 
suitable instruments for the servant with which to do his work, 
and a suitable place where, when exercising due care himself, he 
may perform it with eafety, or subject only to such hazards as 
are necessarily incident to the business, yet it is in the power of 
the servant to dispense with this obligation. When he assents, 
therefore, to occupy the place prepared for him, and incur the 
dangers to which he will be exposed thereby, having sufficient 
intelligence and knowledge to enable him to comprehend them, 
it is not a question whether such place might, with reasonable 
care and by a reasonable expense, have been made safe. His 
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assent has dispensed with the performance, on the part of the 
master, of the duty to make it so. Having consented to serve 
in the way and manner in which the business was being 
conducted, he has no proper ground of complaint, even if 
reasonable precautions have heen neglected.’ So also in Leary 
v. Boston R. BR. Co.,"° Devens, J., said: ‘*The servant assumes 
the dangers of the employment to which he voluntarily and intel- 
ligently consents, and while ordinarily he is to be subjected 
only to the hazards necessarily incident to his employment, if 
he knows that proper precautions have been neglected, and 
still knowingly consents to incur the risk to which he will be 
exposed thereby, his assent dispenses with the duty of the 
master to take such precautions.” 


In O’Maley v. South Boston Gaslight Co.,° the Court 
said: “The doctrine of assumption of the risk of his employ- 
ment by an employee has usually been considered from the 
point of view of a contract, express or implied ; but as applied 
to actions of tort for negligence against an employer, it leads 
up to the broader principle expressed by the maxim, volentz 
non fitinjuria. One who, knowing and appreciating a danger 
voluntarily assumes the risk of it, has no just cause of 
complaint against another who is primarily responsible for the 
existence of the danger. As between the two, his voluntary 
assumption of the risk absolves the other frem any particular 
duty to him in that respect, and leaves each to take such 
chances as exist In the situation, without a right to claim any- 
thing from the ether.” The duty violated in this case was a 
statutory one. The Court in overruling the contention that 
the doctrine of obvious risks would not apply to such a duty 
said :—‘‘It would be an unwarranted construction of the 
statute, which would tend to defeat its object, to hold that 
laborers are no longer permitted to contract to take the risk of 
working w here there are peculiar dangers from the arrange- 
ment of the place and from the kind or quality of the machinery 
used. We have no doubt that one may expressly contract to 
tuke the obvious risks of danger from inferior or defective 
machinery, as well since the enactment of this statute as 
before.”’ 


The same has been held still more recently by the Supreme 
Court of Massachusetts in Goodridge v. Washington Mills 
Co." and by the New York Court of Appeal in Knisley 











2 199 Mass., 580. | 8° 158 Mass., 185, | 2 160 Mass., 884, 


172 VOLUNTARINESS OF THE ASSUMPTION OF RISKS, [s. 86, 


v. Pratt To sustain a right of action by the employee in 
such cases, it is necessary to hold that where the statute 
imposes a duty upon the employer the performance of which 
will afford greater protection to the employee, it is not possible 
for the latter to waive the protection of the statute under the 
common law doctrine of ubvious risks, The New York Court, 
however, regarded ‘‘thie as a new and startling doctrine, 
calculated to establish a measure of liability unnown to the 
common law, and which is contrary to the decision of Massa- 
chusetts and England under similar statutes.” It was 
contended in this last case, “that the Factory Act is passed to 
regulate the employment of women and children, and imposes 
upon the employer certain duties, and subjects him to specified 
penalties in case of default ; thata sound public policy requires 
the rigid enforcement of this Act, and it would contravene that 
policy to permit an employee, by implied contract or promise, 
to waive the protection of the statute.” This contention was 
overruled, and the court said: “ We think this proposition is 
essentially unsound, and proceeds upon theories that cannot 
be maintained. It is difficult to perceive any difference in the 
quality and character of a cause of action,—whether it has its 
origin in the ancient principles of the common law, in the 
formulated rules of modern decisions, or in the declared will of 
the legislature. Public policy in each case requires its rigid 
enforcement, and it was never urged in the common law action 
for negligence that the rule requiring the employee to assume 
the obvious risks of the business was in contravention of that 
policy.” 


84. The main question in these cases of the assumption of 
risks is, as already observed, whether the 
Exact character of assumption isin any particular case volun- 
the voluntariness of the 
assumption of risks. tary, because a consent of the workman or 
labourer to the injury resulting «to him 
will be implied only if the assumption is such. The word 
voluntary, as generally used, implies merely the absence of 
coercion. Thus voluntary appearance in judicial proceedings 
before a foreign tribunal operates in some cases as a waiver of the 
jurisdiction of that tribunal over those proceedings; and a 
person is said to appear voluntarily if he does so without 
duress of person or goods.’ An acknowledgment is generally 
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said to be voluntary, when it is made without coercion.‘ 
In particular cases and particular classes of cases the word has 
a somewhat narrower or broader signification. Thus in regard 
even to acknowledgment, a voluntary acknowledgment has been 
held not to be equivalent to that made by a married woman 
** of her own free will and ‘accord, without fear, constraint or 
persuasion of her husband.’* The question as to when a pay- 
ment is voluntary has been already discussed in 8.61. In 
cases of accident insurance, a voluntary exposure to obvious 
risks of injury implies conscious intentional exposure, some- 
thing which one is willing to take the risk of. ° ‘It is not 
such expusure as men usually are going to take ;—such as 
is incident to the ordinary habits and customs of life ;” 
but “something beyond the ordinary, or a wanton, a piece 
of gross carelessness, as we would term such in our designa- 
tion of a person’s conduct in the usual walks of life.”” 
In cases of the assumption of obvious risks by a servant 
or workman, a very restricted construction has been put on 
the word voluntarily, and almost any reasonable fear 13 held 
to exclude voluntariness. 


In Woodley v. Metropolitan D. R. Co.,* Cockburn, C. J., in 
his Judgment, indeed, said: ** With a full knowledge of the 
danger, he (Woodley) continued in the employment, and had 
been working in the tunnel for a fortnight when the accident 
happened. . . .. If he becomes aware of the danger 
which has been concealed from him, and which he had not 
the means of becoming acquainted with before he entered 
on the employment, or of the want of the necessary means 
to prevent mischief, his proper course 13 to quit the em- 
ployment. If he continues in it, he is in the same position 
as though he had accepted it with «a full knowledge of 
its danger in the frst instance, and must be taken to waive his 
right to call upon the employer to do what is necessary for his 
protection, or in the alternative to quit the service. If he 
continues to take the benefit of the employment, he must take 
it subject to its disadvantages. Ifa man chooses to accept 
the employment, or to continue in it with a knowledge of the 
danger, he must abide the consequences, so far as any claim 
to compensation against the employer is concerned. Morally 


* Brown v. Farran, 8 Ohio, 153. 7 Manufacturers’ Accident Indemnity 
5 Soott v. Simons, 79 Ala., 357, Co. v. Dorgan, 58 Fed. Rep, 945. 
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speaking, those who employ men on dangerous work without 
doing allin their power to obviate the danger are highly 
reprehensible, as I certainly think the company were in the 
present instance. The workmar who depends on his employ- 
ment for the bread of himself and his family is thus tempted to 
incur risks to which, as a matter of humanity, he ought not to 
be exposed. But looking at the matter in a legal point of 
view, if a man, for the eake of the employment, takes it or 
continues in it with a knowledge of its risks, he must trust to 
himeelf to keep clear of injury.” 


A stricter view appears to have been taken in subsequent cases. 
Thus in Yarmouth v. France,’ Lindley, L. J., said: ‘* If no- 
thing more is proved than that the workman saw danger, 
reported it, but, on being told to go on, went on as before in 
order to avoid dismissal, a jury may in my opinion properly 
find that he had not agreed tu take the risk and had not acted 
voluntarily in the sense of having taken the risk upon himeelf. 
Fear of dismissal, rather than voluntary action, might properly 
be inferred. A fortiort might the jury properly come to such 
a conclusion if it was proved that the workman was told by 
his superintendent not to mind, and that if any accident hap- 
pened the employer must make it good, Such an additional 
circumstance would go far to negative the inference that 
the complaining workman took the risk upon himself.” 


In Thrussell v. Handyside” Hawkins, J., also said : “ It is diffi- 
cult to say, where a man is lawfully working, subject to the 
orders of his employers, and to the risk of dismissal if he dis- 
obeys, that if, after asking for and failing to obtain protection 
from the danger caused by other people’s work, he suffers 
injury, the maxim Volenti non fit injuria applies. It is 
true that he knows of the danger, but he does not wilfully 
incur it. Scienti, as was pointed out in Thomas v. Quarter- 
maine and in Yarmouth v. France, is not equivalent to 
Volenit. It cannot be said, where a man is lawfully en- 
gaged in work, and is in danger of dismissal if he Jeaves his 
work, that he wilfally incurs any risk whicl) he may encounter 
in the course of such work, and here the plaintiff had asked 
the defendants’ men to take care. It is different where there 
is no duty to be performed, and a man takes his chance of the 
danger, for there he voluntarily encounters the risk. If the 
plaintiff could have gone away from the dangerous place 
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without invurring the risk of losing his means of livelihood, 
the case might have been different; but he was obliged to 
be there; his poverty, not his will, consented to incur the 
danger.” 


In Membery v. Great Western Ry. Co., Lord Bramwell 
proposed to base his decision on a very liberal constiuction of 
the word “ voluntarily”; on the view that voluntariness can be 
excluded only by physical constraint, and that where a person 
can take his option to do a thing or not, to do it and does it, 
he does it voluntarily. He said,” “I hold that where a man 
is not physically constrained, where he can at his option do a 
thing or not, and he does it, the maxim applies. What is 
volens? willing; and aman is willing when he wills to doa 
thing and does it. No doubt a man, popularly speaking, is 
said to do a thing unwillingly, with no goud will, but if he 
does it, no matter what his dislike is, he prefers doing it to 
leaving it alone. He wills to do it. He does not will not to 
do it. I suppose nolens is the opposite of volens, its negative. 
There are two men, one refuses to do work, wills not to do it; 
and does not do it. The other grumbles, but wills to do it, 
and does it. Are both men nolenies, unwilling ? Suppose an 
extra shilling induced the man who did the work. Is he 
nolens, or has the shilling made him volens? There seems to 
be a strange notion, either that a man who does a thing and 
grumbles is nolens, is unwilling, has not the will to do it, or 
that there is something intermediate between nolens and volens, 
something like a man being without a will, and yet who wills. 
If the shilling made him volens, why does not the desire to 
continue employed do so ?_ If he would have a right to refuse 
the work and his discharge would be wrongful, with a remedy 
to him, why does not his preference of certain to an uncertain 
law not make him volens as much as any other motive? The 
master says, here is the work, do it or let it alone. Ifyou do 
it, I pay you ; if not, | do not. If he has engaged him, he 
says, 1 discharge you if you do not do it; I think I am 
right; if wrong, I am liable to an action. The master says 
this, ‘the servant does the work and earns his wages, and is 
paid, but is hurt.” ’ The other lords did not, however, concur 
in that view, Lord Herschell expressly declining to express 
any opinion on the point, and the case being decided on other 
grounds. 


Ap, Cas., 187. 
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85. Mr. Mayne observes that ‘‘ the mere fact of an adult 
placing himself under treatment in a 
Consent to an actim- gurgical case would carry with it an im- 
plies consent to every- lied readiuess to submit to everything 
thing necessary to do 71 ° 
dhat ack. that was necessary for acure.”’? It is on 
this very principle that an agent, having 
authority to do an act, has authority to do every thing lawful 
which is necessary in order to do that act. Authorizing a 
person to do an act is, so far as this question is concernei, 
conseating to his doing that act; and it is a general principle, 
even if the authority be impliedly conferred, that it must 
involve an authority and consent to do everything necessary to 
effect the purpose for which the agency was created. 


On the same principle, it is sometimes maintained that a 
consent to an act or event implies a consent to what is done to 
bring on that act or event. Ortmann even goes so far as to 
broadly maintain that wer die Wirkung will, muss auch die 
Drank wollen. * Thisis no doubt condemned by Kessler, who 
says: mankann den Erfolg wollen in dem Sinne, in welchem 
dies iryend von dem Evfolge einer fremden Handluny gesayt 
werden kann, ohne in dessen Herbeifihrung einguwilligen. 
So mancher von Zahniceh Geplagte will den kranken Zahn gerne 
los sein ; damit hat er noch liinyst nicht in das Ausziehen einye- 
willight.** No jurist, however, has maintained that by con- 
senting tv a consequence we do not consent to its cause, whien 
that is the only and inevitable cause of that consequence. It 
will be almost absurd to say that aconsent to certain papers 
being burnt, does not imply a consent to the application of a 
lighted match to them ; or that a consent to a person shooting 
does not imply a consent to his pulling the trigger with intent 
to shoot. 


86 Consent of a person to an act shall not necessarily be 
implied merely from his not taking steps 
to prevent the doing of it. Remaining 
passive intentionally to an act likely to 


Consent not implied 
from non-prevention, — 
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(z) Who wills the effect must also will the cause. 


(y) We can will the consequences, in the sense in which this can in any way be snid 
of the consequences of another person's sot, without consenting to the bringing about 
of that act. Thus many a person troubled with toothache, wills to be rid of the diseased 
tooth ; he has therewith, however, by far not consented to the drawing out of it. 


eee oe, —— 


18 Mayne Cr. L. 400. 14 Goltd. A. XXV, 118. 
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take place, after knowledge of that likelihood, and thus 
allowing it to proceed, with a view to the discovery of the 
offender or of the evidence of the offence does not import a 
consent to that act. Any presumption of consent that the 
passivity might warrant would be rebutted by the object with 
which the passivity was adopted ; and it would indeed be strange 
to infer consent to an act from conduct directed exclusively to 
the punishment of that act. 


It will be the same, even if the information of the intended 
commission of the offence is communicated by one of the 
real confederates of the person who commits the offence. This 
generally takes place in cases of contemplated burglary, 
when the owner of the house in which the burglary is 
proposed to be committed, on receiving information, only 
takes steps to secure the offenders in the very commission 
of the oflence, And it has been repeatedly held that if a 
person knows that a burglary is to be committed in his house, 
and merely takes no steps to prevent it, but lies in wait to 
catch the burglar, he is not to be deemed tu consent to the 


entry.”° 


Thus in Uhompson v. State, it was held that the fact that the 
owner upon being advised of the intended burglary made nu 
effort to prevent it, but provided a foree to secure the arrest 
of the burglars, did not involve a consent to the entrance, and 
would not affect their criminality. In this case, stress was 
laid outhe circutnstance that the owner had not made any 
agreement with the confederate yiving the information by 
which he was to bring the burglars to his house. The 
rule will be the same, even if there is such an agreement. 
Where a man to whom the persons who had planned the 
burglary of a store communicated their plan, informed the police, 
and was advised to continue in the plot and keep the police 
informed, and the police with the consent of the owner of the 
property secreted themselves in the store on the night when 
the burglary was to take place and captured them; it was held 
that no inducements were offered to them to commitit, nor 
were they encouraged to commit the same, and the mere con- 
sent. of the owner of the property, to the police occupying 
the store in order to arrest them did not constitute a consent 


to the entry.” 
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In The Empress v. Troylukho Nath, the accused asked the 
proprietor’s godown-keeper to take out more goods than had 
actually been sold through the firm with which the accused 
was connected, telling him that the profits would be divided 
between them ; and the godown-keeper having obtained the 
owners permission assented, and the accused was arrested 
taking out the excess gouds by the police, who had been com- 
inunicated with, and the High Court upheld his conviction 
for abetment of theft under section 372, Jackson, J., ia his 
judgment observing, that ‘the circumstance—that owing 
to the property being removed with the knowledge of the 
owner, the technical offence of theft had not been commit- 
ted—does not save the prisoner from the consequence of the 
abetment.”’ There appears to have been uo argument on 
behalf of the accused before the High Court, and the ques- 
tion as to whether consent could be implied from knowledge 
was apparently not discussed, and the observation in regard 
to there being no theft was a mere dictum : and in the face 
of the general consensus of opinion, such a knowledge 
alone could not, in the circumstances be held to import 
consent, and mere knowledve of the owner is quite immaterial 
for theft. 


In Germany the high authority of Binding is against this 
view, and he considers that there is in such cases an express 
consent to the taking away of the thing though not to its 
appropriation, and therefore there will be no theft but only 
unterschlaquiuy (embezzlement). The weight of opinion 
appears, ‘however, to be against him; and Olshausen, in his 
Commentary on the German Penal Code,” observing that 
a mere handing over of a thing is not to be deemed a consent 
to its removal by the receiver thereof, adds: ebensowenty 
ust jede Nichtverhinderung der Wegnahme mit Zustimmung 
wdentisch,(*) and gives the following illustration in support 
of the rule, Der Kéufer ciner Quantitat Spreu suchte den mat der 
Zumessung beauftrayten Arbeiter zu rerantussen, thm statt 
dessen Raps cuzumessen ; letztercr ging im Hinverstindnisse 
seines Herrn suweit durauf ein, als er es geschehen liexs, dass der 


(2) Still leas can the non-prevention of taking away bo identical with conscut. 


OTL. R., 1V, Cal., 366. | 20 J] Bind, Norm., 655. 
$1 Pp, 880, 
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Kiiufer selbst dex Rapses sich bemdchtigte ; ex erfolgte Verurthei- 
lung des Kéufers wegen Diebstahl ™. 


There appears to be a difference on the point among 
Italian jurists. Paolo says, potere agire dt furto anche colut 
che essendo presente al furto che st commeteva a suo danno 
prohibere potuit et non proh@buit. Francesco Carrara admits 
che Pannuenza tacita e presunta del proprietario fa cessare 
iL furto, perche supponiamo la ipotesi che chi prendeva la 
roba avesse ragione di credere che il proprietario consentisse.? 
IIe added, however, that this did not destroy the general 
rule which recognized theft even in ablazione (removal) commit- 
ted in the presence of the proprietor. 


87. The rule goes much beyond mere passivity, No con- 
sent will be implied, even if a person 
een ae sete learning that a crime is to be committed 
all pal ee against him, instead of trying to prevent 
fliacdene: it, lays traps to catch the offender. These 
traps are usually laid by providing facilities 
for the commission of the crime. As observed by Dr. 
Wharton, the cireamstance of the owner laying a trap, such as 
putting out lights or lessening the difficulties of entrance, does 
not preclude a prosecution for burglary.” Jf one simply’ 
leave marked property in sucha position that if stolen, it 
“in be identified ; or if, while keeping hts door fastened, 
he put out the lights and collects a party of armed friends, 
to seize the expected burglar; the existence of such traps 
forms no defence. The fact that facilities for committing 
an offence are afforded, or even that temptations to its 
commission are pat in the way of the offender by one who 
ix secking to entrap him, will not affect. the question of his. 
guilt, or relieve him from  iegal responsibilty for the 
erie. 


The purahaser of 2 quantity of husks sought to persuade rhe lnbourer cnirnsted 
with the measuring ont of it to give him rapeseed instead. The latter, in understanding 
with his master, allowed this to take place, so that the purchaser porsersed himself of 
the rapesecd, and the purchaser was convicted of thett. 


b) Tho assent tacit and presumed of the proprietor prevented (the taking) being 
hate cae assume the hypothesis that he who took the thing had reagon to believe that 


the proprictor would coneent. 


22 Carr. Prog., Art. 2034 (7). | 93 | Whart. Or. L., 164, 
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The leading case in support of this view is Zhe King 
v. Egginton* in which the owner of a property, on being 
informed by his watchman that he had been solicited to take 
part in a robbery of the master’s house, toid the servant. to 
go on with the business and consented to his opening a door 
leading to the front yard, and also marked all the property he 
left in the place where the robbers were expected, to come 
with a view to apprehend them, and this conduct of the owner 
was held not to negative the offence, on the ground that * he 
only gave them a greater facility to commit the larceny than 
they otherwise might have had ; and that this could no more be 
considered as an assent than if a man, knowing of the intent of 
thieves to break into his house, were not tu secure it with the 
usual number of bolts; that there was no distinguishing 
between the degrees of facility athief might have given to him ; 
that Boulton (the owner) never meant that the prisoners 
should take away his property.” 


Referring to that case, Stephens in his Digest of Criminal 
Law,” gives the following illustration as a correct statement 
of the present law on the subject. “A instigates B, C’s 
servant, to help A to stealmoney in C’s desk. B tells his 
master, C. O, in order to detect A, tells B to go on with the 
business, and so arranges matters as to give A and 3 opportu- 
nities to break open the desk and take the money. This is 
theft in A.” 


It has often been held that where the owner of certain pro- 
perty on learning that an attempt is to he made to steal it, should 
leave it exposed or place it in some position in expectation that 
it will be stolen from there by one whom he suspects to bea 
thicf, he shall not thereby be held to have consented to the 
unlawful taking of the property.” In Meg v. Ady,” the defence 
was that the prosecutor, a clergyman, had gone to a magis- 
trate with the accused, knowing well who he was, and simply 
for the purpose of entrapping him into the commission of an 
offence, and of making evidence to support a case against him, 
Pattesun, J., said however, “If the defendant did obtain the 
money by false pretences, and knew them tu be false at the time, 
it does not signify whether they intended to entrap him or not.” 
In R.v. Williams, * overtures were made by a person to a 


24 et C,, 913, | 86 Reg, 1, Lyons, Car, & M., 217, 
85 Pp, 257. 27 7 Car. & P., 140, 
2810, & K,, 195. 
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servant of a publican to induce him to join in robbing his mas- 
ter’s till. The servant communicated the matter to the master, 
and by his direction, some weeks after, opened a communication 
with that person, in consequence of which that person came to 
the master’s premises, where the servant had, by the master’s 
direction, placed some money marked by the master, in order 
that it might be taken up by the thief, and it being so taken up, 
the offence was lield to be larceny. 


The same rule is acted upon in the United States also. 
Thus, in Williams v. State,” Bleckley, J., observed: “It 
seems to be settled law that traps may be set to catch the 
guilty. Opportunity to commit crime may, by design, be 
rendered the most complete, and if the accused embrace it 
he will still be criminal. Property may be left exposed for 
the express purpose that a suspected thief may commit himself 
by stealing it. The owner is not bound to take any measures 
for; security. He may repose upon the law alone, and the law 
will not inquire into his motive for trusting it.” In Svate v. 
Jansen,” a detective having disclosed to the police the place 
of an intended burglary, the proprietor of the building, upon 
the direction of the police, lett the rear-door, usually locke 
nnd barred, unfastened, but closed, and in the night the 
accused with the detective entered that door, the accused lifting 
the latch and opening it, and he was arrested by the police 
and the proprietor lying im wait inside, and it was held that 
there wax no such consent to the entrance as to negative 
the offence of burglary. 


The same was held in State vy. Stickney," in which the 
appellant personally performed every act which was essential 
to the burglarious breaking ; and Johnston, J.,in delivering the 
opinion of the Supreme Court of Kansas, said : “‘ The tact that B 
was Willing to assist in’ and facilitate the detection and arrest 
of acriminal does not amount to a consent to the commission 
of the crime, nor will the mere fact that there was a detective 
with and apparently assisting appellant in the commission 
of the crime constitute a defence. .. . If the outside lock was 
broken by appellant, and an entry effected by him with the 
intent to commit crime, he cannot escape responsibility by the 
mere fact that the inside bar was not fastened, nor because the 
owner of the building was lying in wait to discover and 
apprehend the criminal.” In State v. Duncan,” it was held 
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that where one had been notified of a design to steal his goods, 
he, neither ratifying nor suggesting, might, in order to detect the 
thief, direct an agent to encourage the design and afford 
facilities for the completion of the crime; and that such 
facilities would not affect the criminal liability of the thief. 
In Pigg v. State,“ it was held that if the design was origi- 
nated by the thief, and the owner merely afforded an 
opportunity and provided for his discovery, the guilt would 
be complete. . 


The same view appears to be taken in [uropean countries. 
Francesco Carrara refers to a case in Germany in which 
a shopman, informed of the contemplated theft of hix property, 
rather than prevent it facilitated it, and the nighest court held 
that there was no theft, as (7 Jadro st ampadroniva delle cose 
altrut mentre il proprietarto volena che cose fosse. The 
Italian jurist, however, does not concur in that view, and 
says 3 Hf vero che nel momento del furte v proprietario rvolera 
che uno dei ladri rubasse. Malo voleva per potere denunziare 
Paltro, farlo punire e ricuperare le cox sue: dunque Vanimo di 
abbandonare tl possesso in lut non vi fu, est scambia la volonta 
di portare il ladro alla pena, col consenso alla distrazione del 
possesso @ del dommntv. Non mancavano dunque qli estremi 
obiettivr del furto: e non mancarano gli stremi subiettini, 
perch? il ladro niente xapeva che il padrone tollerasse il rubha- 
mento per pai denunciarlo, Draltronde i dubbio & in termini 
risoluto ddllal. 20, C. de furtis ; sul fondamento della quale 
Strurvio,® alla regola del consenso del padrone appoue la limi- 
tazione nisi dominus iden patiatur jiert contrectationem ut tn 
ipso facto furem deprehendat. lguale problema potrebbe pro- 

iin tema di adulterio e crederet con identica soluzione, “ 


(4) The decision in Allen xv. State 53 is not against this view, as in that ease not 
only was the key, with whioh the lock was opened, furnished by the master to the 
scrvant directly for the purpose of furthering the scheme for the robbery from the locked 
room, but the servint had turned the bolt ; and the acquittal proceeded on the groun| 
that there was no breaking actual or constructive. 


(b) The thief took possession of the things, while the proprietor wished that he 
should do so. 


(c) It is truc that at the moment of the theft, the proprietor wished that one of the 
thieves should steal. He wished this, however, in order to he able to denounce the other, 
to have him punished, and to reeover hin own things. ‘The intention of siving 
posscsvion was therefore not present, wnd the will to bring ihe thief to punishment in 
mistaken for consent to the transfer of possession and ownership. There were not wanting 
therefore the objective essentials of theft, and there were not wanting likewise the 


35 40 Ala., 334. 16 Syntagma Juris Civilis cxercitat: 
54 43 Tex , 108. 48. lib, 47, tit. 2,8. 16, p, 769. 
95 Carr. Prog., 8, 2034 (n), 
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88. Even creating an opportunity for the commission of-an 
act is not an implied consent to that act. 
Thus Dr. Wharton says: “ When to the 
constitution of an offence it is necessary 
that it should be committed without the 
consent of the party assailed, it is 10 defence that opportunities 
for the consummation of the offence, were offered by Govern- 
ment or by prosecution. Exposing of marked goods, by their 
owner, to a supposed thief, has been repeatedly held not to bar 
u prosecution for larceny.” ; 


Creating opportunity 
for an act does not 
imply consent to it. 


It has thus been held, that it is no defence to an indictment 
for soliciting a servant. to rob his master, that the servant 
sought out the defendant with the express purpose of receiving 
i solicitation, that the defendant might be convicted.® So 
also, Where a person, having heard of the practice of a highway 
man to rob a certain stage accompanied it in a post-chaise for 
the purpose of apprehending him, and when he came up, and 
presented a weapon hid demanded money, gave him some; 
and then with a weapon which he carried for that purpose. and 
with the assistance of the passengers of the stage, captured the 
robber, and it was held that the offence of robbery was com- 
mitted.*8 


The same has been held repeatedly in the United States. 
Tt has thus been held there, that merely furnishing opportu- 
nities to commit larceny, for the purpose of entrapping the 
one who proves guilty will not prevent his conviction.™ 
If a man is suspected of an intent to steal, and another, to 
try him, leaves his property in his way, which he takes, he is 
euilty of larceny. But it would not be so, if the master had 
directed the servant to deliver the propery to the thief, instead 
of furnishing facilities tor his arriving atthe placa where it was 
kept.” In People vw. Manselman,* a police ofticer for the 
purpose of discovering the person who had been committing 
sume crimes, feigned drunkenness and pretended to fall in an 


subjeative esseutials, as the thicf did not know that the owuer tolerated the theft only 
ju order to denotincee him. Tho doubt is moreover solved in the terms of 1, 20 Chapter on 
Theft, on the ground of which Struvio to the rule of the sonsent of the owner adds the 
limitation, ‘ unless the owner allowed the removal to take place, so that he might scize 
the thicf.” Asimilar question can be raised on the subject of arlultery, and I believo 
with a similar solution. 


a7 J Whart. Cr. L., 164. 59 Norden’sy Cuse, Fost.. 199, 
a8 Rog. v. Quail, 4F. & F,, 1076, *° Varner v. State, 72 Ga., 745. 
#1 Dodge t. Brittain, Meige, 84. 
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alley in a drunken stupor, and while so lying in a perfectly 
conscious condition, a person whom he had not suspected 
came up to him and took some money out of his pocket, he 
making no resistance, it was held that there was no such 
consent as to prevent the taking being larceny. The Court 
said: ‘“ We do not think there is such consent, where there 
is mere passive submission on the part of the owner of the 
gouds taken, and no indication that he wishes them taken, and 
no active measures of inducement employed for the purpose 
of leading into temptation.’”” 


It is on the same principle, that sending decoy letters ix held 
not to imply a consent to their being taken by the person tu 
whom they are addressed, and who takes them. It has been 
repeatedly held, that the circumstance of the letter stolen 
being a decoy letter, is no defence against a charge of larceny." 
Thus, in Jeg. v. Gardner,“ an officer in Postal Department 
intending to try the honesty of a post-mistress, sent a letter 
by post, addressed to a fictitious person and a_ fictitious 
street, putting two marked coins in the letter, so as to pass 
her hands. Her taking out the marked money was held to 
be larceny. And it will be so, even though the letter may, on 
necount of the manner of its posting ® or otherwise, not 
constitute a iail letter, and its stealing, therefore, may not be 
punishable as the larceny of a mail letter.“ 


There was a difference imong Roman Lawyers on the 
point. Gaius “ said, that, “if Titias solicit my slave to steal 
my property, aud convey it tu him, and my slave inform me of 
it, and I, wishing to detect Titius in flagrante delicto, permit 
my slave to cunvey my goods to him,” there would be no theft, 
as I consented to his dealing with my property. This was in 
accordance with the opinion of the jurists of the Sabinian 
School. Ulpian’s opinion was, however, different, and Justinian 
finally decided that there was no consent in such cases. And 
Kessler points out that it will make no difference in the law 
that the person solicited is a servant and not a slave, adding 
Ich wiirde kein Bedenken tragen, thn als Dieb zu bestrafen. 
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(”) I would have no scruple to punish him as » thief. 


42 76 Cal., 460. 45 Rey. +. Shephard, Dears C, C. 
*3 United States +. Foye, 1 Curt. 606. 
C.C., 364, 40 United States v. Mathews, 35 Fed. 
United States r. ‘Cottingham, 8 Rep., 890; Connor t People, 18 
Blatchf., 470.., Colo., 8738. 
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89. Consent will not be implied from encouraging.or even 
co-operating by agents in the doing of a 
Encouraging or ¢o- criminal act with a view to the discovery 
Raenng e an oc ee of the offender, so long as the doer is 
not imply consent to it. not induced or urged to the act by the 
person against whom the act is done, or 
by his agent. Thus, if the owner, in order to detect a number 
of men in the act of stealing, directs a servant to appear to 
encourage the design, and lead them on till the offence is 
complete, so long as he does not induce the original intent, but 
only provides for its discovery, after it is formed, the crimin- 
ality of the thieves will not be affected.“ In eg. v. 
Bannen,“ a person was convicted of feloniously making dies, 
though he got them made by a person, who, before making them, 
applied to the mint,and received instructions to make them. 
In Com. v. Gollister,“7 Brown had informed the chief 
of Police and Spencer, into whose pay office the robbery was to 
be committed, of the purpose and plan of the alleged confeder- 
ates, and of the time they had fixed for the consummation of the 
offence, and was co-operating with the police and the intended 
victims of the plot for the purpose of detecting those 
engaged therein; and it was held, that it did not follow that 
two of the confederates, who, without any suspicion that Brown 
was acting the part of a detective and intormer, feloniously took 
and carried away packages of money, were any the less 
guilty of larceny. 


¥90. Inducing a person to do an act, however, implies a 
; consent to the act. It has been repeat- 
Inducing & person to edly held, that, if the design of an act 
an act implies consent to . ss ° 
cho ack: is originated vy a person against whom 
the act is to be done or by his agent, 
and is suggested by him to the person who does the same 
merely adopting the suggestion, the latter is deemed to do it 
with the implied consent of the originator.“ In The Ning v. 
Egginton, “ the Court laid great stress on the circumstance 
that although Boulton, the owner of the things stolen, “ had 
permitted or suffered the meditated offence to be committed, 
he had not done any thing originally to induce it; ... 
that the design originated with the prisoners; and that all 
Boulton did was to prevent their design being carried into 


48 Rex. o. Whittingham, Leach ©.C. , #7 157 Pa., 13. 
912 : Comm 1. Nott., 185 ** O'Brien v. State, 6 Tex, App., 665. 
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undetected execution ; which differed the case greatly from 
what it might have been if he had employed his servant to 
suggest the perpetration of the offence originally to the 
prisoners.” : 


In People v. McCord, ™ the proprietor of a store, with some 
other persons and a detective stationed themselves in the store, 
and another person acting as a detective left a window un- 
fastened, through which the accused entered, when he was 
arrested, and indicted for burglary. He was acquitted, how- 
ever, on the ground that the crime was instigated by a conji- 
dante of the proprietor with hix acquiescence, and the accused 
was merely aiding and abetting him. Campbell, J., in delivering 
the opinion of the court, said: ‘He was not the active agent 
in the crime, but guilty of aiding and abetting T'lint, and 
therefore only guilty if Flint was guilty. It would be absurd 
to hold Flint guilty of burglary. He did what he was expect- 
ed to do, and had no such intention as would hold him 
responsible. It may be true that a person does not loxe the 
character of an injured party by merely waiting and watching 
for expected developments. . . .. . It would be a disgrace to 
the law if a person who has taken active measures to persuade 
another to enter his premises and take his property can treat 
the taking as a crime, or qualify any of the acts done by 
Invitation as criminal. What is authorized to be done is no 
wrong in law to the instigator. In this case, Flint was active 
in the matter, and the circumstances are clear that it was by 
such authority as would exonerate him and his victim from 
criminal responsibility.” 


In Johnson v. State,’ the court said: “The fact of such 
conspiracy once being established, the subseuent consent of 
the owner (or those acting for him) for the conspirators to enter 
the building will not affect their guilt in the least, unless the 
evidence shows that Higgins and Garwood, or the detective 
employed by them, suggested the offence, or in some way creat- 
ed the original intent or agreement to commit the offence as 
charged.” In Connor v. People,* the scheme to rob the Ex- 
press Company was instigated by the superiors of H., and 
suggested by him tu the person charged with robbery, and even 
communicated to the officers of the Company, who consented 
to it, and it was, therefore, held, that the offence of robbery was 


76 Mich., 200. Tex., App., 593. 
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not committed. (*) It has been repeatedly held that the employ- 
ment of spies is justifiable only so long as the person thus 
employed “ instigates offences no further than by pretending to 
concur with the perpetrators.” ° 


91. To imply consent on the part of'a person, it is nyt neces- 
_— sary even, that he should have originated 
3 Soliciting a person tO the idea of the offence. Mere soliciting 
oan act implies con- : ees 
sant tose a person to do an act will imply consent 
to the doing of the act, even if the idea of 
doing the act should have originated with the person doing it. 
Thus in Williams v. State,‘ the design originated with 
the thief himself, who, however, was invited to the place, where 
cotton was given him with the owner’s consent by his 
agent ; and Bleckley, J., in delivering the opinion of the Supreme 
Court of Georgia, observed : “ Can the owner directly, through 
his agent, solicit the suspected party to come forward and 
cumit the criminal act, and then complain of it as a crime, 
especially where the agent, to whom he has entrusted the con- 
duct of the transaction, puts his own hand into the corpus delic- 
ti, and assists the accused to perform one or more of the acts 
necessary to constitute the offence? Should not the owner 
and his agent, after making every thing ready and easy, wait 
passively and Jet the would-be criminal perpetrate the offence 
for hiinself in each and every essential part of it? It would 
seem to us that this is the safer law, as well as the sounder 
morality, and we think it accords with the authorities. It is 
difficult to see how uiman may solicit another to commit a 
crime upon his property, and when the act to which he was 
invited has been done, be heard to say that he did not consent 
to it. Inthe present case, but for the owner's incitement, 
through his agent, the accused may have repented of the 
contemplated wickedness before it had developed into act. It 
may have stopped at sin, without putting on the body of crime. 
To stimulate unlawful intentions, with the motive of bringing 


(HZ) Goddard, J., in delivering the opinion of the Supreme Court of Colorado, 

* We do not wish to be understood as intimating that the services of adetective cannot bo 
legitimately employed in the discovery of the perpetrators of a crime that has been or ie 
being, committed, but we clo say that when in their zeal, or under a mistaken tense of 
duty, detectives suggest tho commission of a crime and instigate others to take partin 
its commission in order to arrest them while in the act, although the purpose may be to 
capture old offenders, their conduct is not only reprehensible, but criminal, and ought to 
be rebuked rather than encouraged by the courts.” 


5 Reg. v. Mullins, 3 Cox, 0,0, 581 ; 65 Ga., 391, 
Queen-Empress v. Mona Puna, I. 
L. R., XVI Rom., 669. 
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them to punishable agentes is a dangerous practice. Much 
better is it to wait and see if they will not expire. Humanity is 
weak ; even strong men are sometimes unprepared to cope with 
temptation and resist encouragement to evil.” So also, where 
detectives, who had been working up a case against a person, 
went into a bank, and then went out and told him that they 
wanted more help and solicited him tu go in to help them, and 
he followed them in, it was held that he was not guilty of 
burglary, § as the detectives could not be considered in any 
other light, than as the servants and the agents of the bankers in 
communication with whom they had been acting. 


92. The question of consent cannot arise in cases where the 
act constituting the offence is done by 

No question uf consent the person injured or by a person who 
where criminal act is actually is, or should be deemed to be, an 
done by injured person. gent of his. No other person can be made 
liable fur the acts of the victim or his 

agent.° Any other person can be charged with the act, only as 
his accomplice, and to constitute a person the accomplice of 
another in an offence, it is necessary that there should be an in- 
tentional co-operation in the commission of that offence. There 
can, of course, be no such co-operation when the intention of 
the person doing the act is not to commit an offence, but to 
secure the conviction of another person for the commission of 
an offence by that act. In State v. Jansen’ Brewer, J.; 
observed, that “the act of a detective may, perhaps, not be 
imputable to the defendant, as there is a want of community of 
motive.” The law is quite clear, however, against treating as 
an accomplice a person who participates in an act done by 
another, with a motive the very opposite of that other. 
Thus if one pretending by way of artifice to be an accomplice, 
but believed by the accused to be a real accomplice, performs 
at the instance of the owner of the goods, acts amounting 
to the physical constituents of larceny, the pretended accom- 
plice represents the owner and not the accused, although the 
accused may have concurred in the acts and thought he 
prompted them, and therefore the accused cannot be held 
guilty on account of them. Speaking of such an accomplice 
Bleckley, J., in Williams v. State * observed that “ that person 
was in mental and moral concert with the owner, not with the 


§ Speilen v. Stato, 3 Tex. Ct. App., 6 State v. Dougins, 44 Kan.. 618. 
156. 9 22 Kan., e 
AL 
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accused. It is incredible that he was engaged in stealing 
during this transaction. ‘lhere was no guilty taking or carry- 
ing done by him. The defendant is responsible alone for such 
taking and carrying away as were done by himself. ‘The acts 
of the counterfeit accomplice proceeded from the joint will of 
himself and the accused. He, with the owner, was running on 
the line of detection and arrest. The accused had a supposed 
ally, but not a real one. The pretended accomplice could do no 
act, which would render the defendant guilty, for the former 
was making no effort to become guilty himself” A spy is 
both in fact and in principle entirely distinct from an accomplice, 
and while the latter confesses himself a criminal, the former 
may be an honest man.(*) In Rey v. Despard,” Lord 
Ellenborough observed, that these persons did not partake of the 
criminal contamination of accomplices who enter into ‘“com- 
munication with the cunspirators with an original purpose of 
discovering their secret designs, and disclosing them for the 
benefit of the public.” 


Excluding the case of an accomplice, it is a general principle, 
that to convict a person of an offence, it must appear that he 
himself did all that was necessary to constitute that offence. 
Thus where no criminal act is done by the person charged, as, 
for instance, the door is opened and he called to enter by an 
agent of the owner of the building, or the owner's property is 
given to him by the agent,” though only with a view to secure 
evidence of his guilt, there will of course be no offence. 


On the same principle, a conviction for burglary in a court- 
room was set aside in Saunders v. People, ** in which a police- 
man had on the offender’s request left open the door of the court- 


ret 





en re ee ee er es — 


(F) In Teg. v. Mullins, © Maule, J., in distinguishing between the two, said: “ As to 
P and 1), they were persons who. understanding as they say, that there were dangerous 
designs entertained by certain Chartist Societies, joined the meetings, and pretended to 
nat span with the views of the conspirators, in order that they might communicate 

wir designs to Government, They joined the scheme for the purpose of defeating 
it, and may be called spies. B, and B, on the other hand, were really Chartists, con- 
cnrring fully in the criminal derigns of the rest fora certain time, until getting alarmed, 
or for some other cause, they turned upon their former associates, and gave information 
against them, ‘i hese persons may bo truly called accomplices.” An this was quoted with 
approval in Qusen-Empress v. Javecharam,'' in which Jardine, J., in delivering the judg- 
ment of the Court, said: ‘‘M appears from his own account to bave been the first 
instigator of the present offenve ; not merely a spy, who knowing of criminal doings, 
or doings which will culminate in acrime, merely pretends to concur with the per- 
petrators,” 


» 3 Cox C. C., 580. 11 J, L. R., XIX Bom., 
10 28 State Trials, 489. wae a8 People v. Collins, 53 Cal., 186. 
ch,, 218, 
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ruom under his superior’s sanction, with a view that the offender 
mivht tuke away certain bonds from there. In Sanders v. 
State, the prosecutor was informed that certain persons were 
coming to his smoke-house on a specified night to steal his 
meat, und he and others concealed themselves near by to watch; 
the smoke-house door was opened, and the house entered, when 
immediately the parties on watch closed in and arrested 
two of the intruders in the smoke-house. It was claimed 
that what was done was by the consent of the prosecutor, in 
pursuance ofa plot arranged between him and one Ellison. 
It was held that if the breaking of the house, or the removal 
of the meat was an act done by Ellison with the consent of 
tke prosecutor, and the intruders only aided and abetted him, 
they would not be guilty ; but if the plan or plot was only tu 
detect the crime, and not bring it about, they would be guilty, 
if in fact they feloniously broke and entered, or with a felonious 
intent, and without the prosecutor’s consent, removed auy part 
of the meat ; that a man might direct a servant to appear to 
encourage the design uf the thieves, and to lead them on till the 
offence should be complete, so long as he did not induce the 
vriginal intent, but only provided for its discovery after it was 
formed ; that if a man was suspected of an intent to steal, and 
another to try him, left property in his way, which he took, 
he would be guilty of larceny ; but that would not he the case, 
if the master had directed the servant to deliver the property 
tu the thief, instead of directing him to furnish facilities for his 
arriving at the place where it was kept.” 


In State v. Hays,'* a detective went with the accused tu a 
store in the night-time, having previously informed the police 
of his intention. The accused raised the window, and the 
decoy entered and handed out some goods to him, and the 
Supreme Court of Missouri held that as the accused did not 
enter the warehouse either actually or constructively, he did not 
commit the crime of burglary, no matter what his intent was. 


It will be the same, even if the communication is not made to 
the master, but a servant in the interests of his master communi- 
cates to the police the intention to commit the offence, 
and under the instructions of the police encourages or facilitates 
the commission of the offence. In R&R. v. Johnson," Maule, 
J., said, that Cole the groom acting under the directions 


14 Vide 30 Am, Rep., 130 (n). 16 168. W. Q.. 514. 
15 Kemp v. State, 11 Humph., 32N 17 1 Gar. & M., 218. 
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of the police must be taken to have been acting under the 
directions of his master; and that as he not only facilitated 
the commission of the offence, but actually lifted the latch of 
the door, and admitted the offender who entered an open door, 
the latter did not do any act that could make his entrance a 
burglary ; and the acquittal was mainly based on that ground. 


In Rex v. Bigley,’’ a charge of burglary was maintained in 
the Irish Court against certain persons, though the proprietor 
of the house had, on being apprised of their purpose, provided 
a force for their reception, and on their knocking at the door, 
himself’ opened it, whereupon the prisoners rushed in, locked 
the door, and were proceeding further into the house, when his 
men overpowered and xecured them. I[t was contended that 
there was neither force not fraud in the entrance, as the owner 
voluntarily, and with a knowledge of their intention, had 
opened his door to the prisvners 80 that a material ingredient 
of the crime of burglary was wanting. The Judges were 
unanimous, however, that the offence was completed ; but the 
decision does not appear to rest on sound principles. 


1Craw. & D., 202. 
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CHAPTER V. 
Tue Score or Consent. 


98. We must now consider the scope and the extent of consent» 
the orbit of its operation, and the extent of 
its effect. This involves an enquiry as to 
what it is that is consented to, when con- 
sent is given. It must, in the first place, be made clear that 
what is consented to is an act, including in that term also the 
intentional omission of an act. Consent cannot be given merely 
to athing or to a person or to any state or condition of things 
or persons. Strictly speaking there can be no consent even to 
an event or to the consequences of an act, though as observed 
above a consent to them is generally spoken of even by lawyers 
and jurists. The Indian Contract Act has, no doubt, defined 
consent as an agreement of two or more persons upon the 
same thing in the same sense. It is clear, however, from the 
context, that the word thing in that definition isused in its most 
comprehensive sense, in which if means rather an act than 
its physical object. 


is merely to 


94, Consent can besides be only to an act of another person. 
ne ee ee It concerns vielmehr auf nichts mehr und 
ic-acatheraieck - nichts weniger als auf die [andluny 
des Anderen.*“? The very definition of 

consent proposed by Kessler, as erklirte lebereinstimmung des 
Willens einer Person mit der. . . Handlung eines Anderen?” 
makes it plain that the act consented to must be of another 
person. One may wish for or intend one’s own act, but he 
cannot be said to consent to it. SS. 87 and 88 of the Indian 
Penal Code indeed speak of a person’s consent to suffer or to 
take the risk of harm, but to suffer or take the risk of harm 
is not an act, and the consent in such cases is really to another 
person doing the act which must or is likely to cause that harm. 


95. The operation of the mind in regard to one’s own act 
pets corresponding to the consent to another 

Distinction between ’ $ : sits ; 
will. person’s act is designated volition or will- 


ing. Thus “will ig the state of mind in 


(a) Nothing more or less than the act of the other. 
(b) The declared agreement of the will of one person with the . . . act of another. 


Kees, Einw., 26, | * Vide Supra, P. 6. 
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favor of a man doing an act which he intends and decides to 
do, and a man is said to will one’s own acts as he is said to 
consent to another’s acts. The cause of consent like that of 
will is separate and independent of consent, and a person 
may consent to an act of another as he may will his own acts, 
even though he does not wish for or approve of them. 


This distinction between will and consent was long ignored 
in the English law, and the two words often used synony- 
mously. Strange as it may appear, no distinction was made 
even between the opposition to a person’s will and the mere 
absence of his consent. Thus the Statute of Westminster I 
Ch. 18, provided that no man “should ravish a maiden 
within age, neither by her own consent, nor without consent, 
nor awife or maiden of full age, nor other woman, against 
her will.” Ten years later the Statute of Westminister IT, 
Ch. 34, provided that ‘‘if a man should ravish a woman, 
married, maiden or other woman, where she did not consent 
neither before nor after,” he should be punished with death, at 
the appeal of the party ; and, likewise, “‘ where a man ravisheth 
. woman, married lady, maiden, or other woman, with force, 
although she consent afterward, she should have a similar 
sentence upon prosecution in behalf of the king.” 


Notwithstanding that, however, every standard writer on 
criminal Jaw defined rape as the carnal knowledge of a woman 
hy a man forcibly and against her will ; which clearly indicated 
not merely the absence of consent, but the existence of a will in 
the woman, which should have opposed the carnal knowledge. 


This definition was adopted even by Judges in the United 
States, as well as by some of the Legislatures there. The 
expressions “ without her consent,” and “against her will” 
came there also to be used and understood as synonymous with 
each other. In [Whittaker v. State,* Orton, J., observed, “* In 
the law, and in defining the crime of rape, the terms ‘ against 
her will’ and ‘without her consent’ are used convertibly, 
And they are so used in the statutes of many of the States, as 
in Massachusetts, Vermont, Ohio and New Jersey.” As point- 
ed out by Gray, J., in delivering the opinion of the Supreme 
Court of Massachusetts in Com. v. Purke,t “the earlier and 
more weighty authority shows that the words ‘ against h er 
will,’ in the standard definitions, mean exactly the same thing 





8 50 Wis., 518, | #105 Mass, 876, 
25 
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as ‘without her consent ;? and that the distinction between 
these phrases, as applied to this crime, which has been 
suggested 1 in some modern books, is unfounded.” 


This confusion was due partly to the circumstance that 
most of the acts having a legal operation and giving rise to 
richts and duties, are ‘of a “compound nature. consisting of 
several physical movements by one person or more. Viewed 
with reference to the movements of different persons, the act is 
said to be of those persons respectively, and sometimes even 
designated by different words. ‘The giving of a thing by one 
person to another is a taking of it by that other. In cases of 
kidnapping or enticing 4 person, there is an act bv the person 
kidnapped or enticed which consists generally in going away 
from his guardian’s control. In cases of sexual ‘intercourse, 
there is often an act by the woman as well as one hy the man, 
though there is no special word forthe woman’s act. So far is 
the: doctrine carried that when a person to whom aan act is 
done is passive and does nothing against it, lis passivity and 
omission are deemed to be his acts, and designated as per- 
mitting or submitting to that act, corresponding to dulding 
of the German jurisprudence. A person giving or taking a 
thing unconsciously to or from a person is thus ‘said to give 
or take that thing without his consent, when what is meant 
is really only that it is given or taken without a conscious 
volition on his part, or without the consent of the person to 
whom it is given or from whom itis taken, The distinction 
lias considerable importance in case of larceny, which includes 
most of the offences relating to the transfer of movable pro- 
perty ; the offence being de emed theft when the act is looked 
from the point of view of the person taking the thing trans- 
ferre d, and extortion or cheating when the act is looked as 
the poiut of view of the person giving it. In such eases, if 
thing is given to any person unconsciously and without ite 
tence thereto, there cannot but have been a will to give it, 
but there may not have been a consent to its taking by any 
person, So also ifa person takes a thing from another uncon- 
sciously and without knowing of it, he may have taken it 
without his own will, but there must have been consent to his 
taking it on behalf of the giver. Similarly in cases of rape, 
while will and consent are both operations of the woman’s mind 
in regard to the act of intercourse with her, w7/? has reference 
to her own part of the physical movements constituting that 
act, while consent has reference to the man’s part of those 
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movements, and the intercourse may be rape when there is no 
consent of hers to his part of the act, or when he does it 
against her inclination to her own part of the act. 


96. The distinction between the opposition to will and the 
absence of consent was, however, distinctly 
recognized in some cases of rape even in 
Kugland. Thus, in Ley. v. Fletcher,’ Lord 
Campbell, C. J., who delivered the leading 
decision, speaking of the proper definition of the crime of rape, 
said: “ Igy it carnal knowledge of. a woman against her 
will, or is it sufficient, ifit be without the consent of the prose- 
cutrix ? Ifit must be against her will, then the the crime was not 
proved in this case; but if the offence is complete where it was by 
force and without her consent, then the offence proved that was 
charged in the indictment, and the prisoner was properly 
convicted,” In Reg. v. Charles Fletcher, the indictment 
charged the prisoner with having committed the offence of rape 
against the girl’s will and without her consent ; and Pollock, 
C. 8B. in the judgment of the Court of Criminal Appeal, 
observed more than once, that there was no evidence in the 
case * to establish either that the connection was against her 
will or without her consent.” In the United States also, in 
People v. Crossicell,’ Cooley, J., in delivering the opinion of the 
Supreme Court of Michigan, even observed ; “ We are aware of 
no adjudged case that will justify us in construing the words 
‘against her will’ as equivalent in meaning with ‘without her 
intelligent assent,’ nor do we think sound reason will sanction 
it.” 


General recoynition of 
the distinction between 
consent and will, 


In regard to rape, the distinction is most clearly recognized 
in the Indian Penal Code and the New York Penal Code, 
according to which, rape may be either against the will of the 
female with whoin the intercourse is hal, or without her 
consent.” In explaining the distinction between these alterna- 
tive expressions, Mr. Mayne says,” that the phrase against one’s 
will “implies mental opposition to an act which is anticipated 
before it takes place. [fa man suddenly receives an unexpected 
blow, he is struck without his consent, but not against his will, 
which he has no opportunity of exercising.” This does not 
appear, however, to exhaust the difference between the two 
expressions, which appear to indicate different conditions of 


6 - hte a . Hi 7 eae 427, 
6 Jox e PY e 8 e . C. 8. 875 -N, Y, P, C. e 2 8, 
® Mayne Or, L.,5 81, anes 
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things. She may have a will for intercourse without con- 
senting to it, as she may consent to it without having a 
will for it, and the intercourse will be rape if there is no 
consent, but not if there is no will. Mere absence of will, 
unlike absence of consent will not constitute rape, as_ will 
has reference to an act of her own, and its ubsence can 
interfere with her acting, or with the nature or legal 
character of her act, without necessarily affecting the legul 
character of the act of another person which he ex hypothesi 
will do with her consent. It will be different. however, if the 
act consented to by her is done not in the absence of her will, 
but against (z.¢.,in active opposition to) her will, as will 
comes into play immediately prior to her act, and if against 
the act, must from its nature be held to indicate a revocation 
of her prior consent to the act. 


This distinction between the opposition tv will and the 
absence of consent is clearly recognized in the Continental 
Codes in regard to other offences also. Thus, in speaking of 
the cognate offence of assault against the modesty of a 
woman, R. Garraud says, that /a jurisprudence projitant de 
Vabsence de toute détermination precise et légale, parait décider 
aujourd hui gue Vattentat a la pudeur existe toutes les fois 
que lacie a été commis malyré la volonté ou méme sans le 
consentement de la victime.” 


The Continental Codes appear tu make a distinction even 
between the absence of consent and theabsence of will. Thus 
it appears, that in case of offences directly against the person 
of the individual affected the act to constitute an offence is 
generally required to be against the will of that individual ; and 
in-other cases, in which it concerns only his property the act 
may be an offence even if itis only without his will; while to he 
an offence against persons other than those directly affected by 
it, it need only be without their consent. In the German 
Penal Code, for instance, the carrying away of a female is 
wbduction only when she is carried against her will (wzder 
thren Willen entfihrt); “ while carrying away a minor female 
with her will may be an offence if i is carried without will 
(ohne HKinwilligung) of her parents or guardian.” On the 
other hand, for causing abortion under Art. 220 of the Code, 
if the embryo is expelled or killed from the woman’s womb 


IV, Gar. Dr. Pen., 482. | 11 Art, 236, 
13 Art, 
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without her knowledee or will (ohne deren Wissen oder 
Willen). Sv also as a general rule, to constitute theft, dze 
Aufhebung des Gewahrsams des Anderen muss ohne dessen 
Willen geschehen, ™ and not necessarily against her will. 
And it is frequently laid down by jurists that the words ohne 
H’i2len have not the same signification as wider Willen, and 
that while for abortion it is sufficient that the consent is 
wanting, and it is not necessary that sie shre Nichteinwilliguny 
ernstlich zu erkennen gegeben habe; **™ in case of abduction 
Mangelnde Zustimmung geniigt zur Erfiillung des That- 


bestandes nicht. 


97. Ttisalso evident that consent to one act is not a consent 
_toanother act, or to anything beyond that 
Consent to one actis act, “¢ Where one person,” says Jagvard 
not consent to another. - ae . OD 
ack: in his work on Torts, “has consenetd to 
conduct on the part of another, which 
but for such consent would be a tort, the conduct must fall 
within the limit of such consent, or liability will attach. Here 
is applicd the general principle that, the authority ceasing, 
the exemption from liability ceases. . . . . Licensetodo what 
would otherwise be a nuisance or a trespass 1s, co-extensive 
with the limits of the authority conferred.’’ * Thus consent 
to the use of a certain force is not consent to the use of.a 
different force. A consent to ordinary blecding as a bleeding, 
would not be consent to the cutting away of a life artery.” 
Consent to a person centering one part of a house is not consent 
tu his entering another part of the house.” So also consent 
that a physician should conduct an autopsy at a tomb is not a 
license to remove any part of the remains, for example, the 
skull.” In. Fitzgerald v. Cavin,” the action was for an 
assault by squeezing the plaintitt’s testicles, and it was held that 
the plea of consent would be tenable, only if the act was no 
other than what the plaintiff had reason to suppose it would be. 


On the same principle, a woman’s consent tu a medical 
operation is not deemed a consent to an act of sexual 


(c) The deprivation of the possession of another must take plaee without his will. 

(d) She must seriously have made known her unwillingness. 

(ec) Want of consent is not enough for the completion of the act (constituting) the 
offence. 


Olshaus. Konim, 8. G. B., 879. 17 II, Bish, Cr. L., 41. 
Olshaus. Komm. 8. G. B.; 786. 18 Living. La. Pen, Code, Art, 607. 
Olshaus. Komm., 8, G. B., 860. 19 Palmer v, Broder, 78 Wis,, 483. , 
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assault. In Rey. v. Stanfon,” a woman consented to have 
an injection given by her medical attendant, but while apply- 
ing that, he commenced sexual intercourse with her, and 
continued it till she, feeling something warm pressed against 
her person, resisted. He then stopped, and it was held that 
the offence of rape or assault with intent to commit rape had 
not been committed. This decision did not proceed, however, 
on the ground that copulation was not without her consent. 
but on the ground that there was no force, which was neces- 
sary for both the offenz Ss, Coleridge, a] 3 observing ilk his 
summing up, that “ at most it could only be an attempt by 
surprise to get possession of the person of the prosecutrix, 
and that isnot an assault with intent to commit a rape, but 
is an assault.” 


It has sometimes even been held that a woman’s consent. to 
sexual intercourse witha person ix not consent to his infects 
ing her by the act witha contagious disease. This wa- 
the ground of the decision in Rey. v. Bennett,” as explained 
in Hegarty v. Shine,” and by some of the judges in Reg. v. 
Clarence.* In this last case, however, the majority of the Court 
disapproved of that decision, and the fallacy of the rale in 
its application to cases of this sort was explained by Wills, J., 
who observed that ‘to separate the act (of intercourse) into 
two portions, as was suggested in one of the Trish cases, and 
to say that there was consent to so innch of it as did not consist 
in the administration of an animal poison, seems to meu 
subtlety, of an extreme kind. There is, under the circum- 
stances just as much and justas little consent to one part of 
the transaction as to the rest of it. No one can doubt that in 
this case, had the truth been known, there could have been 
no consent tu even a distant approach of it... .. If the 
conviction be upheld on the ground of the difference between the 
thing consented to and the thing done, the principle will extend 
tomany, perhaps most cases, of seduction, and to other forms 
vf illicit intercourse, including, at least theoretically, the case 
of prostitution ; and if such difference be the true ground upon 
which to base a confirmation of the conviction, knowledge 
of his or her condition on the part of the person 
affected is immaterial. It is the knowledge or want of know- 
ledge on the part of the person who suffers from contagion 
alone that is the material element.” Thus Field, J., re- 


$110, & K,, 416, | 
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ferring to the decision in Rey. v. Bennett, said :—“ As I under- 
stand, that very learned Judge Willes, never meant to say 
that any fraud must vitiate the consent, but that a consent 
obtained to one act is not a consent to an act of a different 
nature, and if obtained by a fraud as to its nature would not 
render the act lawful.” Referring to the argument, that 
“connection with a diseased man and connection with a 
sound man are things so essentially different, that the wife’s 
submission without “knowledge of the facts 1s no consent at 
all,’ Willes, J., further said: “It is saidthat such a case 
rests upon the same footing with the consent to a supposed 
surgical operation, or to connection with a man erroneously 
supposed to be the woman’s husband... . If we are 
invited to apply the analogy of the cases in "which a man 
has procured intercourse by personating a husband, or by 
representing that he was performing a surgical operation, we 
have to ask ourselves whether the procurement of intercourse 
hy suppressing the fact that the man js diseased is more nearly 
allied to the procurement of intercourse by misrepresenta- 
tion as to who the man is or as to what is being done, or to 
misrepresentation of a thousand kinds in’ respect of whicl: it 
hax never yet occurred to any one to suggest that intercourse 
so procured was an assault ora rape. There are plenty of 
such instances in which the knowledge of the truth would 
have made the victim as ready to accept the embraces of 
iw man stricken with sinall-pox or leprosy. Take, for example, 
the case of a man without a single good quality, a gaol-bird, 
heartless, mean and cruel, without the smallest intention 
of doing anything but possessing himself of the person of 
his vietim, but successtully representing Iimself as aman of 
good family and conncetions prevented by some temporary 
obstacle from contracting an immediate marriage, ia 
with conscious hypocrisy acting the part of a devoted 
lover, and in this fashion, or perhaps under the euise of aftected 
relivious fervour, effecting the ruin of his vietim. = In all 
that induces consent there is not less difference between tho 
man to whom the woman supposes she is yielding herself and 
the man by whom she is really betrayed, than there is between 
the man bodily sound and the man afficted with a contagigus 
disease. Is there to be a distinction in this respect hetween 
an act of intercourse with a wife who on this special occasion 
would have had a right to refuse her consent, and certainly 
would have refused it had she known the truth, and the inter- 
course taking place under the general consent inferred from a 


OF ACT AFFECTED BY DIFFERENCE OF 


bigamous marriage obtained by the false representation that the 
man was capable of contracting a legal marriage? In such a 
case the man can give no title of wife to the woman whose 
person he obtains by the false representation that he is ummar- 
ried, and by a ceremony which, under the circumstances, is 
absolutely void. Where is the difference between consent 
obtained by the suppression of the fact that the act of inter- 
course may produce a foul disease, and consent obtained by the 
suppression of the fact that it will certainly make the woman 
a concubine, and while destroying her status as a virgin with- 
hold from her the title and rights ofa wife? Where is the 
distinction between the mistake of fact which induces the 
woman to consent to intercourse with a man supposed to be 
sound in body, but not really so, and the mistake of fact: 
which induces her to consent to intercourse with a man 
whom she believes to be her lawful hushand but who is none ? 
Many women would think that of two cruel wrongs the 
bigamist had committe! the worse.”’ 


98 In fact, the correctness of the proposition that consent 

Identity of act how '9 Onc act is not consent to another in 
far affected by difference Never denied. in the abstract; all the 
of subjective and objee- differences that have arisen in connection 
tive incidents. with it being in its application, in the 
determination of the identity of the act consented to. An 
act ix not an elementary notion. [nits strict sense, it indeed 
denotes a mere bodily movement, a muscular contraction. 
It is, however, immediately preceded by an exertion of the 
will, and accompanied by a consciousness on the part of the doer 
of the act as to the purpose of that exertion ; and both this 
exertion and consciousness are considered as essential con- 
stituents of the act. So far is the principle sometimes 
carried, that when an offence consists in doing without cou- 
sent a certain act for a certain purpose, the act is deemed to 
have been done without consent, unless the consent to the 
doing of the act was given with a knowledge that it would be 
done for that purpose. The German Penal Code, for instance, 
provides for the punishment ofa person, who kidnaps a minor 
unmarried female with her will, yet without the consent of 
her parents or guardian, to bring her to unchastity or to 
marriage ;” and it is considered that die Kinwilliquiy der Liltern, 
St., ist zu verstchen als Binwilliguny in die Eutfernung, threr 
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Tochter zum Zwecke dey Unsucht 0. d. Bhe; demnach schiiesst 
die Hinwilligung in die. Entfernung, unter Ausschiuss ener 
Zwecke keinesweges die Moglichkett einer Entfihrung aus. 


Most acts are alsv followed by consequences, connected 
with it in various degrees of proximity and directness. Strict- 
ly speaking, the entire chain of physical sequences which an act 
sets In motion is no part of the act. To take the case of a 
person killing by a pistol, the only act of that person is to 
contract the muscles of his arm and forefinger in a certain 
way whereby heis enabled to’ raise the weapon, point it at 
the person killed, and pull the trigger. What follows on 
that, are all consequences. The contact of the flint and steel, 
the ignition of the powder, the flight of the ball towards the 
victim, the wound and subsequent death with the numberless 
incidents included in them, are consequences of the act. 
These all, however, are generally treated as a part of theact. 
The bumial, the agonies of his relations, the succession to his 
property, the litigation between his heirs, and the suicide of 
one of them for dismissal of his claim, are also consequences 
of that same act, but they are not treated as a part of 
the act. No definite line can be drawn between the conse- 
quences which may and which may not be considered asa 
part of the act. However indefinite the ordinary distinc-. 
tion between the proximate and the remote consequences 
ofan act in the law of damages, that distinction has no 
importance for determining what consequences of an act 
may be considered a part of the act itself, as several conse- 
quences of an act otherwise proximate would be too remote 
for such treatment. The treatment will, however, affect the 
identity ofan act, as an act with certain of its consequences 
included in it, will not necessarily be the same with the act 
including all or other consequences, 


There are other incidents also of an act, which may affect 
its identity. These incidents inmay have reference to the 
agency, object, instrument, time, locality or any other 
relation. For example, an act must necessarily be done by 
some person, and an act done by one person is apparently a 
different act from that done by another. An act may also be 





The consent of the parents is to be understoo:l as the consent to the taking away 
of their daughter for the purpose of unchastity or of marriage; therefore the consent to 
the kidnapping, exclusive of those purposes, does not exolude the possibility of abduction. 
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done to or for another person and to or for some object, and 
with one thing or another. And any difference in such person, 
object or thing may affect the identity of the act, and make 
it a different act. These differences have however, not the 
same importance always, and in some cases may be altogether 
ignored from consideration. As observed above in Chapter II. 
these are different in different branches of law, and in fact vary 
even for different matters falling within the same branch. For 
instance, even the identity of the doer is not important in 
certain contracts, and the motives of the parties and the 
quality of the thing contracted for may, generally speaking, be 
unimportant in all. On the other hand, the identity and 
the motives are of particular importance in criminal law, and 
the quality of the thing affected of first importance in the law 
of torts. Practically, therefore, only those differences are 
held to affect the identity of an act as are of importance for the 
purposes of the particular matter under consideration at the 
time ; and the act is held to be the same, notwithstanding 
differences in all other matters. The important point in such cases 
is whether the differences in any case, in regard to the incidents 
which may be considered a part of the act, are sufficiently 
important to affect the identity of the act. If they are not, 
the acts will be considered to be the same, and a consent to 
theone will be deemed to be a consent to the other also, even 
though the two be really different. 


99. Similarly different acts may be so performed at or 

Separate acts how far near the same time or place, or to the 
deemed one and the same person or thing that the elements 
same. of difference may have no importance for 
the purpose under consideration, and for that purpose may be 
deemed to be one act, as different material articles are in law 
often deemed to be one thing. As ubserved by Mr. Herman 
in his Commentaries on Estoppel,?” “the rule is, that all 
acts of the same nature, performed at the sametime, are 
regarded as one act in law.” Thus different purchases and 
dealings running over for years arc often held to constitute one 
purchase and one demand respectively.* Even the amounts 
due on a book-account, though considerable in numbor, 
are generally regarded as constituting one debt and one indi- 
visible demand.” In the law of torts, an act causing injuries 
to different properties or different rights is generally. 


P, 250, 24 Chand Res. Jud., 652, 
29 Chand Res, Jud., 065. 


8. 99.) SEPARATE ACTS HOW FAR DEEMED ONE AND THE SAME, 208 


looked upon as one act, even though the properties may be 
situate at a distance from each other ; though a different rule 
is sometimes held to apply to injuries to a person, or to different 
persons.” 


In the Indian Criminal Law, this general rule is expressly 
enacted in a very comprehensive form. The Indian Penal 
Code provides that except where a contrary appears 
from the context, words, which, in the Code, refer to acts done 
extend also to illegal omissions ;*? and that the words, act 
and omission denote as well series of acts and series of 
omissions, as a single act and a single oinission respectively. 

And this is recovnized in every system of jurisprudence. 
Thus the removal at the same time of several articles from the 
sume place constitutes one act, even though the articles belong 
to different persons.” In Rey. v. Giddins,” two persons were 
assaulted and robbed of their respective properties at the 
same time, and Tindal, C. J., said that it was all one act 
and one entire transaction. It is but one oftence, because 
the act is one continuous act—the same transaction, and 
the gist of the offence being the felonious taking of the 
property, it does not appear how the legal quality is in 
any manner affected by the fact that the property stolen, 
instead of belonging to one person, is the several property of 
different persons ; the particular ownership of the property 
having to be charged in the indictment not to give character to 
the taking but merely by way of description of the particular 
offence. The same has been heldin State v. Llennessey* and in 
State v. Warren,® in the latter of which, Robinson, J., in 
delivering the opinion of the Supreme Court of Maryland, said : 
“Upon principle, it would seem clear that the stealing of 
several articles at the same time, whether belonging to the 
same person or to several persons, constituted but one offence. 
Itis but one offence, because the act is one continuous act—the 
same transaction; and the gist of the offence being the 
felonious taking of the property, we do not see how the legal 
quality is in any manner affected. by the fact that the property 
stolen, instead of belonging to one person, is the several pro- 
perty of different persons.” In Hudson v. State,” Winkler, J. 
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in delivering the opinion of the court, said: “ That when various 
articles are stolen at the same time and place, the transaction 18 
not divisible, but is one transaction... . . . But we must not be 
understood as holding that different articles taken from different 
persons and from different places, as from different rooms of a 
house occupied by different persons, would necessarily be one 
transaction ; but, on the contrary, that property thus situated 
would, on proper averments and proof, support different prosecu- 
tions. For example, ifa thief should enter the room of one lodger 
at a hotel, and should there perpetrate a theft, and should 
then pass to the room of another lodger and there commit 
another theft, these would be different thefts.” 


The words referring to time and place are, however, con- 
strued most liberally, properties in the different rooms of an 
ordinary dwelling-house bemg considered as in one place. 
Thus Dr. Bishop, in his work on Criminal Law, says:*? “It seems 
to be deemed that ifan offender breaks the same house at different 
times during the same night, all is or may be regarded as one 
burglary®. ... . «Aman may violate the prohibiting statute 
by ‘exercising his ordinary calling’ in a single act. Thereupon 
if he continues to perform like acts throughout the day, does 
he commit more offences than one? The judicial answer to 
this question is that le does not.’” In Crepps v. Durden,” 
Lord Mansfield said: ‘*On the construction of the Act of 
Parliament (29 Car. 2, c. 7.) the offence is ‘ exercising his 
ordinary trade upon the Lord’s day’; and that without any 
fractions ofa day, hours or minutes. It is but one entire 
offence, whether longer or shorter in point of duration ; so, 
whether it consist of one or a number of particular 
acts. There is no idea conveyed by the act itself, that, 
if tailor sews on the Lord’s day, every stitch he takes is a 
separate offence ; or, if a shoemaker or carpenter work for 
different customers at different times on the same Sunday, that 
there are so many separate and distinct offences. There can he 
but one entire offence on one and the same day; and this 
isa much stronger case than that which has been alluded 
to, of killing more hares than one on the same day; killing 
a. single hare is an offence; but the killing ten more in the 
same day will not multiply the offence, or the penalty im- 
posed by the statute for killing one.” 
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In Woodjord v. People,” a fire was kindled .ina shed to 
burn a number of dwelling-houses, and an indictment for 
arson charging their burning as a single act was sustained, 
even though the several houses could not burn at the same 
instant, and could not occupy precisely the same place. 
Church, C. J., observed, “that if'a person should shoot three 
persons by a single shot, a single count for the murder of 
the three would be good," although they might not all have 
died at the same time.”” Ona similar principle, having 
in one’s possession at the same time several forged bank 
notes of different banks with the intent to pass them as 
genuine, constitutes only one offence.“ 


The rule was attempted to be carried to an extreme 
length in The (Queen v. Castro! in which the indictment 
contained two counts, the one alleging perjury to have been 
committed at the trial of an action of ejectment in the Court 
ot Common Pleas, the other alleging it to have been 
previously committed in an affidavit sworn before the Court 
of Chancery relating to the same matter. It was contended 
that the two courts were ancillary to each other, and the 
steps taken in the two formed one proceeding for gaining 
possession of the lands claimed, and that all the false 
statements constitutcd but one crime. The contention was 
not allowed, however, for reasons given most clearly by 
Bramwell, LL. J.. who observed that the point made on 
behalf of the plaintiff was, that “ifa man brings a suit, or 
several suits, with a view to establish a certain proposition 
which will entitle him to certain property, although he 
may tell an infinite number of untruths upon bis solemn 
oath or upon more than one xolemn: oath, at a distance 
of time from each other, aud varied in form as much. 
as they can be, he commits but one perjury, because 
the substance of his statement is this,*I am the person 
eutitled to that estate ;’ .and, therefore, that if he says at one 
time under one oath, ‘I seduced a particular woman,’ it really 
only means, ‘1 am the person entitled to that estate,’ and is 
a mere modification of the same statement avd a varied way 
of putting it; and that, if he afterwards says, ‘I was placed 


5 
ata particular school,’ that, again, merely means, ‘I am the 
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person entitled to the estate,’ and is a mere modification of 
the mode of stating the proposition. I really should have 
thought it impossible that such an argument as that could be 
presented in a court of justice. The counsel for the plain- 
tif’ in error were driven to admit that, according to their 
argument, if a man were indicted und convicted of having 
made a false statement upon oath, he would have power to 
make with impunity as many false statements with 
reference to the same subject-matter as ho pleased. It is 
enough to state the proposition to perceive that it cannot be 
true. It was argued that it would be monstrous that a man 
should be punished twice for what was practically one 
perjury. To my mind it would be monstrous, if he could not 
be punished twice. On the contrary, I think that if, un- 
warned by the first prosecution, he persists in the crime of 
perjury by telling fresh untruths, not only ought he to be 
punished again, but he ought to be punished more than he 
was upon the first occasion. I can understand that if a 
witness at the beginning of an examination said, ‘1 am A. B,’ 
and at the end repeated the words, there might be injustice 
in saying that he had committed two perjuries ; possibly it 
might be also unjust to charge him with two perjuries, if he 
had merely repeated the statement at some interval of time. 
But suppose that a witness were to say falsely, with the 
view of proving an alibi, ‘I saw the prisoner upon a certain 
occasion, and suppose that he afterwards were to say upon 
his oath that he had not been convicted of felony, when im 
truth he had been so convicted, I see no reason why he 
should not be punished twice for the two distinct false 
matters to which he pledged his solemn oath.” 

Robberies of different individual passengers in a stage 
have been held to constitute distinct offences, though com- 
mitted at the same place and in rapid succession.” It has 
also been held that one who harbours several felons, who 
had committed a joint crime, is guilty of a separate offence 
fur each person whom he harbours.” 


100. As observed above, several articles are often held to 

be only one article for the purposes of 

Consent to taking of the act having reference to them. Con- 
one article is not consent sent to the taki f ; ; 

to taking of another aking ot one article is not 

article. consent to the taking of any other and 


separate article. The question has 
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generally arisen in cases in which the other article is concealed 
in the article given or intended to be given, and the person 
giving that article is not aware of the existence of the con- 
cealed article, and has no intention of giving the article 
given with all its contents. In such a case, if the person 
receiving that article, appropriates or converts to his own 
use the article concealed in it, the appropriation will be 
‘criminal and an offence. There will be no consent to justify 
its appropriation or conversion. ‘The confusion in the 
English law on tke subject was due to the circumstance, 
that the common law did not recognize the offence of 
criminal misappropriation, the more serious cases of it being, 
rather than not punished at all, dealt with as larceny. The 
essence of larceny, however, was the taking of a thing from 
the possession of another animé furandi. The conviction for 
larceny in such cases could, therefore, proceed only on the 
basis that the possession of the thing appropriated did not 
pass to the offender by its delivery along with the article in 
which it was concealed, and that it remained in the possession 
of the giver till its existence became known, when it wag 
deemed to have beon taken by the person appropriating it. 


This constructive theory of taking and possession was not 
correct, but it was necessitated by the existing state of the 
law in regard to larceny and misappropriation. It was 
attempted to be justified on the ground that there could 
not be a transfer of the possession of a thing given 
without a knowledge or consciousness even of its existence. 
The question of the existence or non-cxistence of consent in 
such cases, came into the discussion only,as the fact of the 
transfer of the possession of a thing was considered generally, 
though inccrreetly,“ not to depend directly on the know-. 
ledge of that thing, but on a consent to its transfer. And 
it was held that there could be no consent to the receipt of 
the possession of an unknown article, as the article was an 
essential part of tho act of reccipt, and therefore the act of 
its receipt could not he said to be known while the thing 
vas unknown, and there could be no consent to an act 


which was not known. 


Thus in Cartirright v. Green," a bureau had been delivered 
to a person for repairs, and Lord Eldon, in delivering the 
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judgment of the Court, said: «From all the cases in 

Hawkins, there is no doubt, this bureau being delivered 
to the defendant for no other purpose than repair, if he broke 
open any part, which it was not necessary to touch for 
the purpose of repair, but with an intention to take and 
appropriate to his own use what he should find, that is a 
felonious taking, within the principle of all the modern cases, 
us not being warranted by the purpose for which it was 
delivered. Ifa pocket-book containing bank notes was left 
in the pocket of a coat sent to be mended, and the tailor 
took the pocket-book out of the pocket and the notes out of 
the pocket-book, there is not the least doubt, that it 1s a felony. 
So, if the pocket-book was left in a hackney coach, if ten 
people were in the coach in the course of the day, and the 
coachman did not know to which of themit belonged, he 
acquires it by finding it certainly, but not being entrusted 
with it for the purpose of opening it, and that is felony 
according to the modern cases.” 


In Merry vy. Green,® the facts were the same, except that 
the bureau had been sold. It was contended that there 
was a delivery along with it also of the money in it to the 
purchaser as his own property, which gave him a lawful 
possession of the money also, and that, therefore, his sub- 
sequent misappropriation of the money did not constitute 
a felony. Parke, B., who delivered the judgment of the 
court, suid: ‘* Though there was a delivery of the secretary 
and a lawful property in it thereby vested in the plaintitf 
there was no delivery so as to give a lawful pcsscssion of 
the purse and money. The vendor had no intention to 
deliver it, nor the vendee to receive it; both were ignorant 
of its existence: and when the plaintiff discovered that there 
was a secret drawer containing the purse and money, it 
was a simple case of finding, and the law applicable to all 
cases of finding applies to this.” 


These cases have been repeatedly approved and followed. 
Thus in Queen v. Ashirell, Cave, J., observed that they 
had established “the principle that a man has not possession 
of that of the existence of which he is unaware. A man 
cannut without his consent be made to incur the res- 
ponsibilities towards the real owner which arise even from 
the simple possession of a chattel without further title, and 
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if a chattel has, without his knowledge, been placed in his 
custody, his rights and liabilities as a possessor of that 
chattel do not arise until] he is aware of the existence of the 
chattel, and has assented to the possession of it. . . . In 
my judgment, a man cannot be presumed to assent to the 
possession of a chattel; actual consent must be shown. 
Now, a man does not consent to that of which he is wholly 
ignorant; and I think, therefore, it was rightly decided 
that the defendant in Merry v. Green, was not in possession 
of the purse and money until he knew of their existence.” 


In /Tuthmacher v. Harris's Administrators, it was held by 
the Supreme Court of Pennsylvania that the sale of a drill 
machine, which unknown to the parties contained money. 
and other valuables, did not pass title to them, though title 
was passed to every constituent part of the object of sale. 
Woodward, J., in delivering the opinion of the Court, 
observed that the contents of the machine were to be 
distinguished from its constituent parts, and said: A 
sale of a cout does not give title to the pocket-book which 
may happen to be temporarily deposited in it, nor the sale 
ofa chest of drawers a title to the deposits therein. In 
these cases, and many others that are easily imagined, the 
conteuts are not essential to the existence or usefulness 
of tho thing contracted for, and not being within the con- 
templation or intention of the contracting parties, do not 


pass by the sale.” 


101, Consent to an act is sometimes given conditionally, 
conditioned to the act being done only in 
Consent may be con- certain cases, or in the case of certain 
ditioned or limited in 
cee neny events or acts taking place or not. 
" Such consent is the basis of conditional 
and reciprocal contracts. Nor is 1t wanting in non-contract 
law, in which also a consent to the doing of an act subject to 
certain conditions is not consent to the act, unless and 
until those conditions exist., Thus m Reg. v. Hands,’ 
a person was indicted for committing a larceny from what is 
known as an *‘ automatic box,” which was so constructed 
that, if one put a penny into it and pushed a knob in 
accordance with the directions on the box, a cigarette was 
ejected on toa bracket and presented to the giver of the 
penny. Certain persons put in the box a piece of metal 
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which was of no value, but which produced the same effect as 
the placing of a penny would produce. A cigarette was 
ejected which they appropriated; and their conviction for 
Jarceny was sustained. Lord Coleridge, C. J., with whom the 
other judges concurred, said: ** Ina case of that class it appears 
to me thore clearly was larceny. The means by which the 
cigarette was made to vome out of the box were fraudulent, 
and the cigarette so made to come out was appropriated.” 
So where a woman consented to the connection for a small 
sum of money which the man refused to pay, and he then 
had forcible connection with her, it was held to be rape? 


So also if anact is generally done subject to any limitations 
or restrictions, a consent to tke act shall be deemed as 
given subject to those limitations and restrictions. Thus, if 
two men were to begin boxing with gloves, one would not be 
justified in throwing aside the gloves, and striking with his fist. 
Similarly, the players in a fencing match would be bound to 
di-continue the moment the button fell off the foil of either. 
On the same principle, all the recoyvnised rules to a contest 
must be observed, for they enter into the estimate of the 
risk in giving the consent. Where two men are sparring, 
every blow must bo fair.* And so it is laid down by East, 
‘* That in cases of friendly contests with weapons, which, 
though uot of a deadly nature, may yet breed danger, there 
should be due warning given that each party may start upon 
equal terms. For, if two were engaged to play at cudgels, 
andthe one made a blow atthe other, likely to hurt, before 
he was upon his guard, and without warning, from whence 
death ensued; the want of due and friendly caution would 
make such act amount to manslaughter.” ° 


102. Even where consent is given absolutely to an act, it 

_ willbe construed torefer only to the act 
eae as usually understood and as usually 
done: ¥ done. The difference in the manner of 
doing it may be so material as to affect 

the identity of the act consented to, and make the act dif- 
ferent from that to which consent was given. Thus a woman’s 
consent to an act of sexual intercourse, will not justify the 
intercourse if it 1s performed in a brutal manner.® On the 
same principle, consent to operate a threshing machine 
with a damper down does not bar an action for damages 
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resulting from operating it with the damper open in a high 
wind.’ Similarly, participants in a violent game assume 
only the risk ordinarily incidental to their sport, but such 
ordinary risk does not include wrongfal and intentional 
inflictions of injury.* 


As observed by Mr. Starling in commenting on section 87 
of the Indian Penal Code, ‘‘the consent given being to take 
a certain kind of risk, the amount of risk must not he 
increased, nor the kind thereof changed ; and this involves 
the necessity that both parties should strictly observe all the 
rules of the game or pastime in which they are engaged, 
though, of course, it is quite competent to either party in the 
course of the game to take upon himself a greater amount of 
risk than he agreed to at first.” So also, consent te 
the performance of a surgical operation for the cure or extir- 
pation of diseasa will, in the law, justify the use of force ; 
but cannot bar an action by the patient for intentional 
violence or negligence on the part of the physician. 


1038. Consent to an act is nota consent to all the con- 

_ sequences of that act. The contrary is 

Consent to an act is often maintained on the analogy of the 
not consent to the conse- . . . ° 

quences of that act. doctrine relating to intention. An 

intention to do an act is generally held 

to be an intention to produce the natural consequences of that 

act, and this on the ground of a presumption that every 

person knows the consequences of his acts, and may, there- 

fore, be deemed to have intended them. 


Several German jurists have taken that view of consent. 
Thus Hialschner says, ° Diz Verletzung des Einwilligenden setat 
voraus dass dieser die Venetzung nicht nurwiinscht, sondern 
will, beabsichtigt, darum auch mit dem Bewusstsetn handelt, sie 
selbstihdtig zu  werursachen, étndem er, cin.n  <Anderen 
anstijted und sich disselben eur Verwirkliciung seiner Absichi 
bedtent.” Rodenbeck goes still further, and says, der Getodtete 
bet der Téltung eines Kinwillig:nden die Seele des Un- 


(i) The injary to the consenting person prosupposes that he not only wishes the 
injury, but wills, intends it, and, therefore, acts with the consciousness of causing it 
to himeelf, in as much as he instigates another. and avails himeelf of the same for 
the realization of his intention. 


7 Garviron vr. Geayb', 52 M9. Anp., R Jngg. Torts 202. 
580. Y Ger, 8. xx v, 76 ff, 
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fernelmens, der Tédtende nur sein Werkzeug® According to 
him when 9 man wills a eause he must will all the pos- 
sible consequences of it, which even Hialsehner observes is 
making violence of the conception. Ortmann on the other 
hand says "’, ‘* Wer die Wirkung wil’, muss auch die Ursache 
wollen “** These views are not shared, however, by other ju- 
rists. Thus, Luden says that it is not tobe overlooked that con- 
sent die Verletaung keineswegs immer vorhanden ist, wenn der 
Verletzte in die L]andlung yewilligt hat, welche die Verletsung 
zur Folge gehabt hat. ‘The correct rule appears to be that laid 
down by Breithaupt,who appears to think that consent to an 
act is consent only to sueh eonsequences of it, as were intended 
by the person giving the consent, and not to such as may have 
occurred to him merely as possible. Thus he m his Work on 
Volenti non fit injuria™ says: Wenn nun Jemand in die Vor- 
nahme einer Handlung willigt, welche an und fir sich durchaus 
nicat verletzend ist, und aiesealsdann eine weitere Handlung zur 
Folge hat, durch welche eine Verletzung eintritt, so ist kein 
Spielraum fiir die Anwendung unseres Satzes, da der Verletate 
in dte Handlung nur insoweit eingewilligt hat, als dieselbe ohne 
eine Vorletzuny zuzufiigen ausgefihrt werden sollte. Ob thm 
hierbei selbst die Moglichkeit vorgesehwoht het, dass falls die 
Handlung anders alsin der beabsichtsyten Weise zur Ausfiihrung 
kdime, ein ihn verletzender Erfolg eintreten konnte, ist vollstindig 
yleichgiltig, da dieser Lrfelg gar mnecht beabsichtigt und in 
Lrolge dessen nach unseren obigen Ausfithrungen, eine Einwilli- 
gung in denselben unmoglich war. Diese kann aber nur zu etwas 
Beabsichtigtem gegeben werden und es geniigt durchaus nicht, 
dassder Verletzte swh vielleteht bewusst war, dasger sich 
durch die Ertheilung der Etnwilligung einer Gefahr aussetzt. 
Kessler lays down broadly that Die Hinwilligung ist hein 
Wollen des Erfolges; ™ but even he admits that wiirde A“ dée 
Lerstirung der Sache nur dann ‘ gewollt haben, wenn, er sie als 
eine sichere Folge des Schusses vorausgesehen hatte. 


(j) In case of the killing of a consenting person, the person killed is the soul of the 
undertaking, and the person killing only his tool. 
(k) Who wills the effect must also will the cause, 


(t) to the injury is by no means always present when the imjored person has con- 
sented to the act, which has caused the injury. 


(m) Consent is not willing the oonsequences. 
(xn) Awould have willed the destruction of the thing only when he had foreseen it as 
a certain consequence of the shot. 


"10 Kes Kinw., 24. | 18 Luden Hanob., 825. 


4t Goltd. A; xxv, 118. it Pp, 
4% Keas. Rinw, 


~ 
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CHAPTER VI. 
ErreEct oF CoNsENT, 


104. Consent can only be to anact which is to be done. The 
Guiseat eagclecals act may have reference to any other past 
in future ack act, event or transuction, but it can receive 
consent only so Jong as it has not been 

done. The most important development of consent is contract, 
and a contract is to do or not to do something in future. Kven in 
the case of a contract in discharge or satisfaction of a previous 
contract, the act consented to is that of discharge or satisfaction, 
and notof the previous contract, So also inthe case of a tort, 
Kessler broadly observes that Die Liniwilligung muss aer Hand- 
lung vorausgehen, and gives as a reason for it, that nur wenn 
dass Interesse schon preisgegeben war, konnte ex nicht verletet 
werden’ Breithaupt in his work on Volenti non fié injuria® 
discusses this question at length and says: die betreffende 
Verletzung, in welche eingeeilligt wird, eine erst beabsichtigte 
sein muss. Ste darf also noch nicht ausgejrtihrt sein, wenn 
tiberhaupt die dazu geqcbene Einwilligung das in Rede stehende 
Rechtsverhiliniss mit dem Satze volenti non fit iniuria soll in 
Ausammenhang bringen diirfen. Ist die Handluny ohne eine 
vorhergeganyene Hinwilligung beyangen, so ist sie selbst in den 
Killen, wo das Gesetz ausdriickhich bestimmt, dass durch die 
Linwilligung der verbrecherische Charakter wegfillt, dennoch 
strafbar, wenn auch der Verletzende erklirt, dasser damit 
einverstanden ist. Der Staat hat es allerdings in das Belicben 
des Verletzten stellen wollen, die in Redz stehende Iandlung als 
ein Welikt entstehen zu lassen, tndem er thm gestattete, sezne 
Rechte an dem betreffenden Rechisyute ganz nach freiem 
Belieben auf einen Andern zu iibertragen, sodass dieser also 
weiter nichts als sein Rechtsnachfolgzr ist. Diese Uebertragung 
muss sich aber nothwendiger Wetse in einem Willensakte dussern ; 
solange dieser noch nicht statigefunden hut, ist der urspriingliche 
Eigenthiimer immer noch der allein seal sll sie utigteé. 
Hat also Jemand, solange dieser Rechtszustand anhdlt, sich 





(a) Consent must precede the act, 


(b) It is only when the interest had alrendy been sacrificed that it could not 
injnred, : 





1 Kess, Einw. ,104. | ® Pp, 22. 
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einen Eingriff in diese Rechtssphire des A:dern erlaubt, so muss 
er nach dem Willen des Staates strafbar sein, weil der in setnim 
Recht yestérte seine Dispusttionsbefuqniss tibzr dasselbe bet 
B-gehung der Handluny noch nicht auf thn iibertragen hatte. 
Der Staatswille stellt also diese Llandlung als strafbar hin, da 
diesslbe in der Gestalt, wie sie begangen wurde, thres Leli- 
ktscharakters nicht enthleidet word:n ist. Ist nun eine Hand- 
dung, sowte sie vorliegt, etnmal durch dte bestehende Rechtsord- 
nung, als strafbar hingestellt, so muss sic diesen Charakier fiir alle 
“Acitenbehalien..... Der Fall, wo der Thiater met quiem Grunde 
annehmen durfte, dass die Einirilligung nachtrigltch eintreten 
wiirde, und der wn Llofinung darauf die Llandlung vorgenommen 
hat, bildet streng genommen keine Ausnahme von dem soeben aujges- 
tellin Prinzip. Denn wenn die Binictlligung in dicsuemf alle nach- 
triiglich erfolgt, so ist der Thater nicht aus dem Crunide strajlos, 
duss sie noch nach Begshung der Handlung erthedt wurde, 
sonlern deshalb, weil der Llandelnde schon vor der Legehung 
dte Ueberzcugung hatte, dass er im Linverstandniss mit dem 
Wallen des Andern handelte. Es ist als) rechtlich die Situation 
ebenso, als wenn die Genehmuung vorher erthetlt worden wire. 
Seb st dann, wenn die Minwilligung unter diesen Umstinden 
nach Beygehung der That verieigert awerden wtirde, missen 
weyen der bona fides des Thiters die Wirkungen der ertheilten 
Hinwiligung eintreten 


(4) The injury in question which is consented to must be one as yet only intended. 
It dure therefore have not yet been committed, if the consent given to it is at all to 
bring the existing legal status into connection with the sentence colentinen fit dajuria, 
If the act has been committed without previous consent, then it is punishable evca 
in those cases where the law expressly declares that the criminal character is removed 
through consent, and although the injured person cleclares that he is agreeable to it, The 
State has indeed wished to place it at the free will of the injured person to allow the act 
in question to appear as a delict (offence), inasmuch ag it permits to him to transfer his 
rights to the interest (good) in question quite at his own free will to the other, so that 
this one is nothiug clse than his sucocssor in law, This transfer must, however, necessarily 
manifest itself by an external act of will, as long a8 this has not taken place, the original 
proprictor is still the only one entitled to dispose (of it), If anybody therefore uuder 
takes an attack against the legal sphere of another as long as this legal status still 
continues, 80 must he be punishable acoording to the will of the State, because the person 
disturbed in his rights, had not yet transferred to him (the same) his authority of 
disposal concerning it (the thing) at the time of the commission of the act. The will of 
the State therefore lays down the act as punishable, rs the same in the form in which it 
it was committed, had not yet been divested of ita character as a delict. If now an act as 
it is present has once been laid down by the existing law as punishable, it must retain 
this character for all time. .. . . Striotly speaking, thcreis no exception from this princi- 
ple just laid down in the case where the doer supposes on good grounds that consent would 
subsequently be given, and on the strength of thie undertakes the act. For, if consent 
follows in this case, the docr is exempt from the punishment nos on the ground that it 
(consent) was given after the commission of the act, but because the acting person bad 
the conviction even before the commission that he acted in agreement with the will of the 
other. The legal situation is accordingly just the same, as if consent had been givon 
previously. Even when under euch circumstances, consent shoul be refused after the 
Commission of the act, there would enter the effect of consent as given, owing to the 
bond fides of the doer. 
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The principle, however, has special application in criminal 
law. To negative an offence, the consent to the act constituting 
the same, must have been given prior to the doing of that 
act. An acquiescence or approval of an act already done, 
may be a sanction, a ratification, ora waiver, but strictly speak- 
ing, will not be a consent. It has thus been held that a 
person may be convicted of forgery, though the person whose 


name was forged ratitied his act.’ 


The question has generally arisen in cases of rape and of 
assault with intent to commit rape, in which sometimes there 
is an opposition to the assault, but-during the struggle the 
woman softens, and gives consent to the intercourse before it is 
commenced. Ovonsent thus given after the assault, and before 
penetration, is a good defence to the charge of rape ;* yet after 
the offence has been completed by penetration, no submission 
or consent of the woman will avail the offender; and consent 
alter the intercourse is completed is a fortivri no defence. ° 


In Stat? v. Martiyan,® the consent was given after the 
assault and before the penetration, the intercourse taking 
place with her consent. It was held that the offence of 
assault with intent toravish had been committed ; “ for the 
consent does not undo what was done before.” Kellogg, J., 
in delivering the opinion of the Supreme Court of Vermont in 
the case, sail ; ‘! It has never been regarded as a legal excuse 
for the consummated offence that the woman consented after the 
fact, and we regard this principle as being applicable to the 
ease of an assault with an intent to commit a rape as well as 
to the higher offence.” It thus appears to bea settled rule 
that when the offence has been made complete by penetra- 
tion, no remission hy the woman or consent from her, 
however quickly following, can avail the man.’ In Wright 
v. Stale,® it was held to make no difference, if ‘‘ she assented 
after the fact, or she was taken first with her own consent, 
and afterwards forced against her will.” 


Speaking of husband’s consent in regard to the offence of 
adultery, Mr. Mayne in his work on the Criminial Law of 
India ® observes, that “if there was no consent or connivance, 
up to the time the act was committed, then the offence is 


8 Countee r. State, 3838. W. Rep. 127, Com. r. Slattery, 147 Mass., 423, 
« Reg. v. Hal lett, 9 Car. & P., 748, State r, Bagan, 41 Minn., 285, 

8 Com. vr. McDonald, 110 Mass., 405, 4 Wumph., °”* 

6 $2 Vt., 607. + P, 803, 
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complete, and it is difficult to see how it can be obliterated 
by any subsequent consent.” 


It has been repeatedly held by the Supreme Court of Iowa, that 
an assault with intent to commit rape is complete in pursning and 
seizing a woman with the inteution of having sexual intercourse 
with her, against her will, and votwithstanding her resistance, 
although she subsequently consents.’ In the case first cited, 
Adams, J., in delivering the opinion of the Court, observed 
that if the conviction fur rape “is prevented by reason of 
evidence of the woman’s consent, yet if, before the consent 
was given, it appears that the defendant used such force 
as to evince an intention to commit rape, the defendant may 
be convicted of an assault with an intent to commit rape.” 


In Rg. v. Paye,” the girl awoke after penetration, but 
while connection was beivg had with her and before it 
was at anend. She did not then show any resistance, and 
Coleridge, J., instructed the jury that there was not such 
an absence of consent throughout as to Justify a conviction of 
the offence of rane. Lo Brown v. People," it was held that 
there would be no rape if consent was given during any part 
of the act of intercourse." In Pomeroy v. State, ™ Howk, 
C.J., in delivering the opinion of the Court, said :—* The 
evidence wholly fails to show that Nebecca ever consented to, 
or even had knowledge of the act of sexual intercourse, until 
after 1t was fully accomplished. In such acase the force 
required by the statute is in the wrongful act.” There was 
no question in these cases of the effect of consent given after 
the penctration, and so far as that question is concerned, the 
observations must be decined to have been ultra vires. 


105. The above rule is of quite a general application. 
ee Some confusion has, however, been in- 
f Consent distinguished troduced into the matter by a vague use 
rom subsequent § ap- : 
proval, of the word consent for sanction and ra- 
tification in the law of contracts, and for 
waiver In the Jaw of torts. It is the consent of a person on 
attaining his majority, which is generally said to make bind- 
ing on him a contract entered into by him while under 
age. It is the consent of a principal to a contract 
entered into by his agent without authority from him, that 


State r, Atherton, 50 Iowa, 189. 11 36 Mich., 208. 
State r. Delony, 65 N, W. Rep., 402. 13 Vide to similar cffeot, 


> 2 Cox C,U,, 138. icine State v. Ward, 73 Lowa., 53: 
., 98. 
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is said to make the contract binding on the principal. So may 
a party to a contract be said to consent to its breach, when 
he acquiesces in it, and does not care to sue for damages. 
Even the sufferer from a tort, may waive it or accept some- 
thiug in satisfaction of it; and the waiver may, in ordinary 
language, be said to be a consent to the tort, which without 
anything further will bar an action in respect of it. This in- 
correct view of the word consent can, however, find no room 
in the criminal law, as the doctrine of relation back does not 
apply to criminal proceedings. Adverting to the distinction 
between Hinzvilligung and Vollmacht, Kessler observes that 
the ratihabitio mandato comparatur does not hold good here. 


In the criminal law, a consent given subsequently to an act 
can operate only as a pardon of that act, but that law does 
not recognize the principle even of private pardon. Line nach- 
triiglich erklirte Hinwilliguny wirde nur die Bedeutung einer 
Privatverzeihuny haben, welche das Strafrecht bekanntlich 
principiell nicht respectirt.° Breithaupt in his work on 
Volenti non jit injuria” thus says that Eine nachiriglich etwavon 
dem Verletzten ertheilte Hinwilligung kann eine privatrechtliche 
Wirkung zwischen den beiden unmittelbar betheiligten Interes- 
senten haben, und zwar kann sie den Charakter einer personli- 
chen Verzeithung an sich tragen, oder sie kann den Thiter von 
der Pflicht, civilrechtlich Ersatz zu leisten, befreien, hierauf 
heshriinkt sich aber auch thre Wirkung, hriminell straftar 
bleibtsie, weil das jus publicum, das privatourum pactis 
mutari nequit sie ar strafbar erklért, und der Deliktscharakter 
thr durch den Willen des Verletzien auf keinen Fall genommen 
werdenkann.”) 


The public have a right to see that penal laws are strictly: 
enforced, and it. 1s only in a few exceptional cases that the 
Legislature has left their enforcement to the will of the indi- 
vidual. In India it is only in case of defamation, offences 





(a) A subsequently declared consent would have only the significance of a private 
pardon, which the penal law, as is well known, ducs not re-pect on principle, 

(>) A subsequent consent per chance granted by the injured can have an effect in 
civil law, between the directly concerned interested parties, and indeed it may bear with 
it the character of a personal pardon, or it may release the doer from the obligation of 
making reparation from a civil point of view, but to this alone will it, however, limit ita 
effect ; it remains criminally punishable, because publiclaw, which an agreement of private 

ons cannot change, declares it punishable, and the character of an offence can in no 
case be taken from it by the will of the injured, 


State v. Hartigan, 82 Vt., 611, | 16 Kess. Einw., 104, 
Keas. Einw., 104, 17 P, 22, 
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relating to breach of contract, and some of the offences relating 
to marriage, that a criminal court cannot take cognizance of 
them without a complaint from some person aggrieved by the 
offence.* When a complaint is once made, the absence of 
the complainant does not necessarily result in an acquittal 
of the offender even in the pettiest cases.” It is only in case 
of trivial offences, punishable with fine only or with imprison- 
ment for Jess than six months, that the complainant may 
withdraw the complaint, but even then only with the permis- 
sion of the court, obtained on shewing that there are 
sufficient grounds for the withdrawal.” 


The omission in such cases of the individual to take action for 
the punishment of the offender saves the latter from punish- 
ment, but the legal effect of this non-punishment is not quite 
the same with that of the non-commission of the offence, as 
would be the case, if'a consent subsequently expressed could, 
like that previously given, altogether exclude criminality. 
Yhe person aggrieved may also compound assault, wrongful 
confinement, criminal trespass, and a few other offences, but 
they are all of a private character ; and in case of any aggra- 
vation of the offence of voluntarily causing hurt, there can 
be no compounding without the permission of the court before 
which the prosecution for the offence may be pending. The 
compounding, moreover, does not contemplate mere consent 
of the aggrieved person, but also the receipt by him of some 
consideration or gratification not necessarily of a pecuniary 
character, for dropping the prosecution.” ‘The Spanish Penal 
Code provides that the husband can, at all times, remit the 
penalty inflicted on his wife for adultery, by reuniting himself 
wnew to her;” and the French law also appears to be the 
same. ‘ihe effect even of such provisions is not to remove 
or undo the criminality of the wife. 


Nor is compounding allowed in cases of theft and rape, as 
that generally involves an approval of, or what is ordinarily 
called consent to, a prior offence. ‘This consent, therefore, does 
not affect those offences in any way, and is entirely inoperative 
in their case. Consent could hardly fail to involve a screening 
of the offender from legal punishment, or at least not proceed- 
ing against him for the purpose of bringing him to it; anda 
consent thus given in consideration of money or other gra- 

Act X. of 1682, ss, 198, 199. #1 Murray v. The Queen-Empress. 


Aot X. of 1882, 8. 247. I. L. R,, XXI Cal, 112, ~~ 
Act X. of 1882, 5,248, 88 Art. 360. 
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tification paid or promised, so far from purging the offence, may 
often constitute a fresh offence ; and it is settled Jaw, that a 
subsequent agreement to receive compensation for the injury 
caused by the offence will not be deemed sucha consent to 
the act constituting the offence, as may affect its criminality.™ 
In cases of theft, even the restitution of the property stole « 
may, in some cases, be an offence in both the giver and tlc 
receiver, und the restitution is not recognized in any case 
as affecting or excusing the criminality of the act of theft 
m any way. 


As to rape, the 13 Edw. 1, St. lc. 34 expressly provided 
that, ‘Ifa ian ravish a woman, where she neither consented, 
neither before or after, 4y¢ Judgment de vyef member ; if she 
assent after, yet the king shall have the nul.” That sta- 
tute las been repealed, but the law remains the samme, and 
consent subsequently given does not exculpate the offender. 


106. It is a general doctrine that consent to be operative 

Consent must exist at must exist at the time of the doing of the 
the time of the act. act consented tu. It ig an ordinary prin- 
ciple of German Jurists that die Hiniilliguig muss sur Zeit der 
Handluny fortdauern™® Thus Breithaupt in his work on 
Volenti non fit injuria® says: Erforderlich ist auch, dass gwis- 
chen der Ertheilung der EHinwilligung und der Zufiigung der 
Verletzung zettliche Kontinuitat herrschen muss. Deshalb ist 
eine Einwilligung, ven welcher nicht unmitielbar darauf Gebrauch 
gemacht wird, nicht mehr wirksam ; eine Berujung auf dieselbe 
wiirde dem Verletzenden nur in dem Falle gestattet sein, wo dte 
Fortdauer der Hinwilligung erklart wird™ Consent may, there- 
fore, be withdrawn at any time before the act consented to is 
done, and a consent thus withdrawn will have no existence at 
the time of the act, and not exclude or excuse the criminality 
of the act. For example, Ortmann says, ‘* that ein Gut durch 
die Einwilligung in die Verletzung, bis zum eticaigen Widerrufe 
dieser Hinwilliguny die HEigenschaft eines gzschiitzten Rechts- 
gutes verliere.) This is a direct result of the principle that 





(a) Consent must continue at the time of the act. 

(b) Itis also necessary that a continuity of time must exist between the granting of 
the consent and the causing of the injury. Therefore the consent of which no use is 
made directly. is no more effective. A person committing the injury would be allowed to 
rely on it ouly where the oontinuity of the consent had been declared. 

(¢c) An interest through cousent to the injury loses the quality of an interest protact- 
ed by law, until consent, as is possible, be withdrawn. 





38 State e. Hammond, 77 Mo., 157, | 34 Keas. Einw., 108, 
- &6 P, 82, 
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the consent to» ree-~u doing an act does not give that person 
a riglt to the doing of that act. Breithaupt in his work on 
Volenti non jit tniuria™ says: Wenn nun auch der Thater 
auf Grund der gehirig ertheilten Hinwilligung settens des 
Berechtigten in die Lage versetzt wird, an thm die Verletzung 
auszufiihren ohne dadurch seine Subjektivitdt zu beetn- 
trachtigen, so erhalt der Erstere jedoch kein absolutes erzwing- 
bares Recht auf Vornahme der Verletzung, da dasszlbe thm 
jederzett durch die Zurticknahme der Einwilligung wieder ent- 
zogen werden kann. Dieses Rechtes begiebt sich der Einwilligende 
mit der Ertheilung durchaus nicht, sodass es unrichtig wire zu 
sagen, er ser nun auch auf jeden Fall verpflichtet, sich die in Rede 
stehende Verletzung gefalien zu lassen. Respektirt daher der 
Thater einen vor Vornahme der Verletzung etwa erfolgten Wider. 
ruf der Hinwilligung nicht, so kann er sich nicht mehr auf 
letztere berufen, er ist vielmehr mit der poena ordinaria zu 
bestrafen. 


The rule is acted upon in the English Jaw also. Thus, 
where there is evidence tending to show that the prosecutrix 
consented to sexual intercourse with a man, but withdrew 
such consent before the consummation of the intercourse, the 
man may be found guilty of rape.” On the trial of a man for 
rape on his step-daughter, a girl of twelve years, and small for 
her age, it was held that it would be rape, if she in the first 
instance consented to the sexual intercourse with him, but 
after the commencement of the sexual intercourse, withdrew 
her consent, and he forcibly continued it with knowledge of 
her dissent. In Stephen v. State,™ the intercourse was had 
with a girl above the age of consent, which, in that case, was 
ten years. The court said, that as her passions had not 
arrived at a maturity to authorize a supposition of sexual 
intercourse with her consent, and her person had been most 
shamefully outraged, the jury ought to seize upon the slightest 
proof of resistance—notwithstanding she may have been 
enticed to give her consent in the first instance—even the 

@) If now the door on the grounds of a properly given consent on the part of the enti- 
tled person is placed in the position of committing the injary withont thereby infringing 
his subjectivity, so does, however, the former receive no absolutely enforceable right to 
the undertaking of the injury, as the same oan be again taken away from him at any 
time by the withdrawal of consent. The consenting person does not at all give up this 
right with the granting of consent, so that it would be wrong to say that he was bound 
in every case to allow the injury in question to be committed on him. If, therefore, the 


dver does not respect the recall of consent before undertaking the injury, so can he not 
rely upon the latter (consent), Le ir rather to be punished with the ondinary punishment. 


36 Pp, 32, | £1 Btate v. MeOaffrey, 68 Lowae, 479. 
#8 11 Ga., 225, 
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usual struggles of a modest maiden, young and inexperienced 
in such mysteries, to find, in just ah a case, that the act was 
against her will, and that the presumption of law was so 
strong as to amount to proof of force. 


In German Law, Kessler goes even beyond this, and 
says die Einwilligung muss unmittelbar vor der That erklart 
werden.™*) After observing that itis not the withdrawal 
of the consent, but its continuance that will require a 
declaration ; he adds that strictly speaking there is neither a 
Wiederruf noch eine Fortdauer der dchten Linwilligung, 
sondern nur einen einziyen Act der Hinwilliguny im Momente 
der Handlung.*™ 


This will be specially so, when the act is such ascan be 
done only in the immediate presence of the person giving the 
consent, To illustrate this, Kessler says, that if A one 
evening to please B, a medical man, expresses his willingness 
to undergo an operation after being given chloroform, by way 
of experiment, and B afraid of A withdrawing his consent, 
administers chloroform to him, while he is asleep in the night, 
and performs the operation, he will not be liable to punish- 
ment according to Ortmann, but that every one will be 
agreed that he ought to be punished. 


Even Kessler admits, however, that an earlier expression of 
consent may have a practical significance so far that zhretwegen 
unter U'mstinden schon ein bloss passives Verhalien desjenigen, 
der sie abgegeben hat, unmittelbar vor der That sich als 
ausdriickliche Einwilligung darstellt, wahrend dies ohne szine 
vorangegangene Erkliiruny nicht der Fall sein wiirde™ And 
this will be so chiefly if the act consented to may be done in 
theabsence of the consenting person. Thus Kessler says, “ Prak- 
tisch abgeschwachit wird die Wichtiykett dieses Tefodatasmas 
bet Handlungen, die in Abwesenhett des Hinwuilligenden geschehen 
hénnen, dadurch, dass der quite Glaube des Thaters an die 
Fortdauer der Einwilligung gleich dieser die Strafbarkeit aus- 


(9) Consent must be declared immcdiately before the act. 

(h) Withdrawal nor a continuance of real consent, but only a particular act of 
consent at the moment of the act. 

(i) On account of it, under circumstances, the a pene condact of him who has 
given it (his consent) directly before the act (consented to), represents itself as an ex- 
press consent, while that without his previous declaration would not be the case, 


Kees. Einw., 109, | *° Kess, Einw., 110, | 8! Kese. Binw:, 110. 
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schliesst. ** And the case will be different if the person who 
had given the consent before, should be present, but 
unconscious. Thus, Kessler says,® Der gute Glaube an dite 
Fortdauer der ejffectiven Einwilligung kommt hier nicht als 
moglich in Frage. Straflosigheit. kann daher nur eintreten, 
wenn der Thiter ehrlich iiberzeugt war, dass der Andere bei 
vorhandenem Bewusstsein einrcilliyen wirde. 


And the previously expressed consent would not be of import- 
ance as a proof of his good faith, and it would be a strong 
indication to the contrary, wenn er den bloss Schlafenden zu 
wecken unterlassen hatte ; and if the unconsciousness is simply 
that of sleep, as in the case of the surgical operation mentioned 
in the illustration given above, there would be no question 
that there was no consent. 


107. In matters of civil law, a third person’s consent is 
so netimes essential to the validity of a 
Consent must be of transaction, but this is generally as the 
erson to whom harm : : 
tage. transaction affects some right of that 
person; or because that person repre- 
sents entirely or partially a party to the transaction, and gives 
the consent to supply or supplement the consent required of 
that party. As an instance of the former, a person may bya 
will or deed devise or assign another person’s property to 
sume one, and the devise or assignment will not take effect 
without the consent of that person. Nor may a part-owner 
make'a contract in regard to the joint property without his 
co-sharer’s consent. As an instance of the latter, reference 
may be made to contracts by adult minors and insane persuns, 
which are not valid unless consented tu by their curators or 
committees of management. In certain systems of law, even 
females who have attained majority, require the consent of 
their guardians to their marriage, and after marriage the con- 
sent of thei husbands to certain contracis affecting their 
property, though the number of these is steadily decreasing. 


(J) The importance of this requirement will be practically weakened in case of acts, 
which can take place in the absenac of the person consenting, inasmuch as the good 
faith of the doer in the contiuuauce of consent, like consent itvelf, exclades penality. 

(&) The honest belicf in the continuance of effective consent doos not come into 
question here as porsible. Immunity from punishment could, therefore, only exist, if 
the docr weve honestly convinecd, that the other would consent in case of existing 
consciousness. 


(t) When he has omitted to awaken a person merely sleeping. 


88 Kes. Einw., 111. Kess, Hinw., 111. 


#. 107.] CONSENT MUST BE OF PERSON HARMED. 


This system of representative consent is in case of minors, 
insane persons and others unconscious at the time, recognized 
in the criminal law also, and will be referred to in sequel. 
In section 361 of the Indian Penal Code, the consent of some 
person legal’y authorized to consent on behalf of the person 
kidnapped is mentioned as equivalent to the consent of that 
person himeelf ; but the legal authority to consent otherwise 
than as an agent (whose consent is really that of the person 
himself) can exist in the case only of minors or insane persons. 
Asan apt illustration of the necessity of the consent of a 
guardian to the act of a minor-in the criminal law, 
reference may be made to Article 399 of the Spanish Penal Code, 
which provides a punishment for a minor who should 
contract a marriage without the consent of his father or 
mother or of persons who take their place for that purpose. 


Apart from such cases, it is clear, as a general rule, from 
the very nature of consent, that the consent to negative an 
injury must be of the person to whom the harm is caused by 
the act constituting the injury. The act, though directed 
against one person may sometimes cause harm to other 
persons also ; but then it will, as regards each, constitute a 
distinct injury, and the consent of each person will have an 
effect on it only so far as it is an injury against himself. 
Thus seduction of an unmarried girl is an injury to her as 
well as to her father, and the consent of either cannot bar 
an action for damages by the other. 


In criminal law, this recognition of an act as an offence 
against several persons is not frequent, as the harm caused 
by the act to others than the person directly injured, is often 
of too remote or slight a character to be taken cognizance 
of by law. The same principle is applicable, however, to 
different offences, when they are recognised by law as 
resulting from the same act as causing injury directly to several 
persons. Thus, sexual intercourse with a married woman, 
may constitute the offence of rape, adultery, or forni- 
cation. ‘The rape is an offence against the woman herself, 
and it is her consent alone that can prevent the mtercourse 
from amounting to that offence. Her husband’s consent and 
even positive help will be immaterial, except so far as it may 
make the husband guilty of abetting the offence. In fact, 
under the present law, a husband having intercourse with his 
wife under a certain age, may himself be guilty of rape. 
The rule is different, however, in the case of adultery, which is 
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an offence against the husband, and which, at least in’ British 
India, can exist only if the husband did not consent to, or con- 
nive at, the intercourse. The woman’s consent in case of it is 
entirely immaterial, the offence being committed, equally 
whether she consented to the intercourse or not ;* though in 
certain systems of law, she will, in case of its being committed 
with her consent, be deeméd an abettor of the offence and pun- 
ishable as such. The offence of fornication wherever recognized, 
is neither against the woman nor against her husband, but 
against the society ; and so the consent of both the former 
will be immaterial, and the person guilty of that offence 
punished without any regard to it. 


So also carrying away a young woman may constitute the 
offence of abduction or kidnapping from British India, or of 
kidnapping her from her father, or of enticing her away from 
her husband. Now, abduction and kidnapping from British 
India are offences essentially against herself, and cannot exist 
if she consented to go and did go with her consent. For 
abduction, it is indeed necessary that she may be compelled 
by force, or induced by deceitful means, to go from any place ; 
and if she consents to go, unwillingness of or even opposition 
by all her relations together, shall not render possible the 
existence of compulsion or of enticement by deceitful means. 
On the other hand, kidnapping her from her father is 
an offence against the father’s right of guardianship, and 
cannot exist where she is taken with his consent, and no 
consent by her will prevent such kidnapping from being an 
offence, or excuse its criminality. 


This distinction is recognized in almost every system of 
law. The latter offence was, for instance, in French law, 
particularly called raptus in parentes, as in such a case, la 
personne ravie était sous la puissance de ses pére et mere, tuteur 
ou curateur; c'est contre eux que le rapt était commis; et le 
consentement de cette personne n'effacait nullement le délit, 
parce que la seduction paraissait plus odieuse encore que la 
contrainte.* Livingstone’s Code expressly laid down, that ‘if 
any female, under the age of fourteen years, be taken away 
from her father, mother, tutor, or other person having legal 
charge of her person, without their consent, either for the 
purpose of marriage, concubinage, or prostitution, it is an 


State v. Sanders, 80 Iowa, 588. 8. T'V. Adolph, and Helie, 401, 
State v. Donovan, 6] Iowa, 278, | 
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abduction, although the female should consent, and although a 
marriage should afterwards take place between the parties.” ® 


The same is the case in regard to the enticing away of a 
married woman, which is an offence essentially against the 
husband, and it kas been held, can exist only when there’ is 
no consent or connivance on the part of the husband.” 
The wife’s own voluntary determination to leave the husband 
is, on a charge of that offence, entirely immaterial.” Even her 
willingness aud consent, evidenced by her solicitations of the 
man, and actual complicity in going away, are no defence for 
the man.* 


An assault against a woman is recognised as an offence only 
against her, and though it may cause harm to her husband, 
yet his assent is not a defence against an indictment for it.” 
The question has not arisen in regard to other offences, but 
when it arises will no doubt be disposed of in the same way. 
It has thus been held, that on a prosecution of a postmaster’s 
assistant, it need not be shown that the embezzlement was 
without the postmaster’s consent’, as the offence being against 
the Government the consent of the postmaster is quite 
immaterial. 


So also trespass in a place of sepulture with the knowledge 
that the feelings of any person are likely to be wounded by it is 
an offence, even though the trespass be effected with the consent 
of the owner of that place. In Queen-Empress v. Subhan,” 
Knox, J., based that decision on the ground that he saw ‘* no 
reason for restricting the original meaning of the word (trespass), 
which covered any injury or offence done, and to couple it 
with entry upon property.” It may, however, be justified on the 
principle that the consent of the owner could not aftect the crimi- 
nal character of the act as against the person whose feelings were 
offended by the disturbance of graves in that place. 


So far is the principle carried, that a person’s consent can have 
no effect in regard to any property after the cessation of his in- 
terest in it, as he would not be the person injured by any act then 
done tv vr in respect of that property. Tlie it has been held, that 
the consent of a person will not defeat an indictment for larceny 


80 Art. 458, 89 State e. Poyland, o’. Kan, 1°6. 

87 Queen v.Srimote: Poldee 1 W, Rt. £0 ei r. United Stites, 168 U.5,, 
Rey 45. we 

83 Tho Jueen r. Kumarasami, 2 Bf. 4171, L. B., XVIIE All.. 878. 
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committed after his death of what was his pruperty, as he 
will not be the person who will thea be affected by it.” 


In the English law, larceny being an offence essentially 
against ownership, it may be considered a general rule, that a 
person taking a thing from another who is merely in charge 
of it, and thus has no power to make a valid transfer of it, may 
be guilty of larceny. The principle is recognized in the United 
States also. Thus in State v. McOartey,“” it was held that the 
fact of the accused having obtained the property by consent 
of a person entrusted with it by the owner, under such 
circumstances as rendered the custodian guilty of embhezzle- 
ment, would not prevent the accused from being convicted 
of larceny. So where the cashier of a bank was charged 
with embezzling, abstracting and wilfully misapplying the 
moneys and funds of the bank, with intent to injure and 
defraud the bank ; it was held, that in order to disprove the 
averment of intent, he could not prove that his taking the 
funds and using them in stock speculations were known to 
and sanctioned by the president and some of the directors 
of the bank, and that his dealings therewith wero intended 
for the account and benefit of the bank, and believed by him to 
have been sanctioned by them, although there was no resolution 
of the board of directors authorizing or sanctioning them.“ 


In English v. State,” a horse was taken away from the 
possession of a person, who was not the owner bnt held it for 
him, and the Supreme Court of Texas held that the taking if 
without the consent of either of them, might constitute larceny. 
This does not appear tobe generally accepted as errrect. 
Thus the Revised Saxony Penal Code of 1868“ expressly 
enacted that, Sid /nhaber und Ligenthiimer verschiedene Per- 
sonen, so schliesst schon die Linicilliguny des Einen von Beiden 
den Begriff des Diebstah/s aus. And it is a general rule, that 
where two persons stand in the position of the owner, the consent 
of even one of them, will prevent the taking being larceny. 
Thus where the indictment connected A, B, and C, with the 
ownership and possession of property, two of whom were special 
owners, and the jury was charged to convict if the taking was 
without the consent of A, B, or C, or either of them, the 
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(a) If the possexsor and the proprietor are different persuns, the consent of one of the 
two will already exclude the conception of theft. 


Sneed r. State, 4 Tex. App., 514. | 44 U. 8. ». Taintor, 11 Blatchf., 374. 
7 Minn,, 76. 45 15 8. WwW. Rep. 649. 
#6 Art, 272, 


g. 107.) CONSENT MUST BE OF PERSON HARMED. 999 


instruction was held to be wrong, as authorizing conviction if 
any one of the three failed to consent.” Where the real owner 
is not known, however, the person in possession will be deemed 
to be the heir, and his consent will be sufficient to negative 
larceny. Thus where the owner of a heifer was unknown, and it 
was taken from the possession of a person, on whose premises 
it ranged astray, it was held, that he would be the person 
injured by the theft, and his consent would be necessary to 
prevent the taking being a theft." 


In India theft is an offence essentially against possession, 
and the consent of the person in possession to the taking 
of the thing will prevent the taking being larceny. The 
possession of wife or servant on behalf of the husband or 
master 1s deemed to be the possession of the latter himself, and 
therefore if his property is taken from the possession of the wife 
or servant, the consent of the latter will not be sufficient to 
avoid the criminality of the taking. Thus, as a general 
rule, the consent of a wife to the removal of her husband’s 
goods does not affect the criminality of the removal, unless 
the goods are such as may be deemed to be hers, or 
in her power of disposal. So the illustration™ attached 
to the definition of theft in the Indian Penal Code” 
provides as follows: “A asks charity from Z’s wife. She 
gives A money, food, and clothes, which A knows to belong 
to Zher husband: Here it is probable that A may conceive 
that Z’s wife is authorized to give away alms. If this was 
A’s impression, A has not committed theft.” On the other hand, 
the illustration runs: “A is the paramour of Z’s wife. 
She gives A valuable property, which A knows to belong 
to her husband Z, and to be such property as she has not 
authority from Z to give. If A takes the property dis- 
honestly, he commits theft.” 


The same has been held in the case of a servant also. Thus 
in Reg v. Hanmanta™ the consent of a Government Inspector 
of forests to the removal of wood by a person from a forest 
in his charge was held not to affect the offence of theft com- 
mitted by that person on account of the removal. Melvill, 
J., in delivering the judgment of a Division Bench of the 
Bombay High Court, said: ‘The fraudulent consent of the 
Inspector does not affect the case against those concerned in 
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the dishonest removal of the wood. The Inspector was a 
servant of Government, and the wood was in his possession 
on account of Government. The possession of the Inspector 
was, therefore, tho possession of Government, and a consent, 
which he was not authorized to give, cannot be construed in 
favor of the accomplice of his breach of trust into the consent 
of Government.” 


This is in accordance with the general principle that the 
consent to the removal of a thing to exelude criminal 
liability must be of the person who can dispose of 
that thing. Thus Riidorff in his Commentary in the 
German Penal Code! says: Jedoch muss der einicilligende 
Inhaber Dispositionsbefugniss haben. Deshalb wurde Diebstahl 
angenommen, obicohl ein mitdem Verkauf betrautes Kind Waaren 
aus dem Laden der Eltern unentyeltlich hingegeben hatte. Die 
Wegnahme kann auch durch Vermittelung Dritter als Werrzeuge 
(Kinder, Unzurechnungsfiihige oder Getiuschter) geschehen, in 
welchem Falle der sie Benutzende als Wegnehmz2nder erscheint. 


108. Whatever may be the legal effect assigned to consent in 
any case, consent will produce that effect, 
howsoever it nay have been given. The 
motive with which consent is given in aly 
case is immaterial. It may have been 
given with the greatest reluctance, and still it will have the same 
effect.? A maid-servant reluctant to the point of tears consented 
toan examination by a physician, at the request. of her mistress, 
to see if she was with child, and it was held that she could not 
recover for it. If the view here advanced is correct, Mr. Mayne 
ean hardly be right in observing in his work on the Criminal 
Law of India,‘ that “an unwilling consent is not a consent at 
all.” Nor has he cited any authority in support of that view. 


Ieffect of consent not 
affected by motive of its 


>! 


The question in regard to the effect on consent of 
motives for giving it arises most often in vases in which 
absence of consent is essential to an offence; and to secure 
acquittal on a charge of such offence, it will only he necessary 
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(#) The possessor who oonsents must, however, have the authority to disposo, LU 
was therefore considercd to be theft, althouzh a child ontrusted with the sale had 
givun away goods from the shop of the parents free of charge. ‘The removal may also 
take place by means of third parties as tools ( children, incapable or dceucived persons ). 
in which case the person making use of {hem appears as the remover, 
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to show that there was consent. Thus where a person 
found in possession of stolen property, said that he would 
rather be whipped than stand a chance of being sent to jail ; 
and on his earnest entreaties a person gave hima few stripes 
with a switch and released him; it. was held not to be an assault, 
even though he was afterwards judicially punished, and had 
given his consent only with a view to be saved the punishment 


for his offence of theft.’ 


This principle often comes into operation in what are 
called decoy cases. It is held in them, that even though 
consent is given to a criminal act- merely with a view to 
the detection of its doer, the act will be deemed to have been. 
consented to, and on that grou nd to be free from criminality 
Thus where a prisoner of war was allowed to go beyond the 
limits of his parole for the detection of a person who was 
supposed to have been instrumental in the escape of several 
other prisoners from the same place, that person was held not 
to have committed any offence, by assisting that prisoner to 
escape out of the limits of his parole,’ as there was no escape or 
intention to escape in that case. So if the owner of a property 
consents to another person taking that property with a view 
to prosecute that person, there is no theft, as for theft it is 
necessary that the property should be taken without the owner’s 
consent Nor can robbery be held to have been committed, if 
the victim and another person arrange that the former should 
meet the latter and the offender at a certain place, and go 
through the form of being robbed for some purpose of their 
own.’ And where several persons arranged among them- 
selves that two strangers should be procured to rob one of 
them who should be stationed at a designated place ia the 
highway for that purpose, with a view to obtaining the reward 
offered for the apprehension of robbers, the court held that no 
robbery had been committed,® as the property would not have 
been taken in such a case without the consent of the person 
robbed. In such cases, if the owner give up the property 
demanded to the person demanding it with threats, not on 
account of the fear created by ther, but with a view to secure 
his conviction, there will be no offence committed,’ even apart 
from the question of consent. 


5 State v. Beck, 1 Hill, 363. © Rex ». Fuller, Rui. & B,, 408. 
® Rex. v. Martin, Russ. & R., 196, People v. Gardiner, 25 N.Y. (Supp.), 
7 People r. Clough, 59 Cal., 438. 1078. 
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Similarly if certain property is delivered to a person by a 
servant by the master’s directions with a view to fix the 
guilt on him, its taking by that person cannot be larceny,” 
as the taking in such a case is with the master’s consent, and 
there is something more in the giving than rendering facility 
to the commission of the offence. The acquittal in Rey. v. 
Lawrance ™ proceeded on the supposition, that the deed had 
peen given by the owner’s clerk into the prisoner’s hands, and 
‘the Recorder directed the jury that they should acquit the 
prisoner unless they were satisfied that the clerk did not 
deliver it in his hand, but that he might be found guilty “ if 
the deed was laid by the clerk on the table and taken up by 
the prisoner.” This distinction has not always been respect- 
ed however ; and in The Queen v. Middleton, * Bramwell, B., 
observed, that “ it isimpossible to say that there was a taking 
here sufficient to constitute larceny, because the money was 
picked up, but that if it had been put in the prisoner’s hand 
there was not such ataking.”’ 


In Williams v. State,’® the agent of the owner of a cotton 
plantation informed him that the accused would come that 
night to take some cotton, and the owner said “let him 
have it, and I will be there at the getting,” and on taking up 
his position with armed friends he told the agent to bring the 
accused from the wood a short distance off where the accused 
then was. The accused came and had just moved with a 
basket of cotton the agent gave him, when halt was cried, and 
throwing away the basket, he ran away. ‘Che court held that 
as the cotton was delivered by the agent there was no theft, 
and Bleckley, J., said: ‘There was no trespass committed 
in the taking. There was no taking without the owner’s 
consent. True, the consent was given for a purpose quite aside 
from any design to part with the property, but, if given at all, 
and the intended larceny was cut off as soon as the owner 
could, after delivery, cry halt, and fire off the guns, what 
taking was there which could, with any truth, be said to be 
without his consent ?”’ 


In Dodge v. Brittain, “ the Supreme Court of Tennessee said : 
‘“‘ Receiving goods, with the owner’s consent, from his servant, 
is not larceny, it being of the essence of the offence that the 


10 Kemp v. State, 11 Humph., 320. 11 4 Cox 0. O., 438. 
State v. Chambers, 6 Ala., 855. 12-30, C. Bes., 66. 
State v. Covington, 2 Bail. L., 569. 13 §5 Ga., $91. 
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goods be taken against the will of the owner invito domino.” 
In Dodd v. Hamilton,* a slave was sent with some money t2 
a certain place where the owner of the money and others 
were lying in wait, and the slave was approached by a third 
person who was seized by the owner, and the money found 
lying on the ground, without any evidence to show that such 
person intended to take it, the Court held that even if it had 
been found in his possession it would not be larceny, because 
the owner had consented to its passing into his possession. 


The decision in Rey. v. Willams, * appears to be rather 
against this view, as there a person was convicted of theft of 
some coin, on the ground that he had made propositions to a 
bar-tender to rob the master’s till, and the matter being 
communicated to the master, he directed the servant to send 
for that person and carry out the design. That person came 
to the shop, aud according to the agreement he had made, 
pretended to purchase drinks, and was given by way of an 
excess of change by the bar-tender, the coin which he took 
up as soon as out of the tender’s hands, and a part of which 
was marked. : 


109. In the law of contracts, an expression of consent 
has operation from the moment it is 
expressed, though in some cases it may 
be withdrawn before it has come to the 
knowledge of the person for whom it is 
meant. The same doctrine is held to apply generally in 
the criminal law also. The mention in that law is everywhere 
of the existence or non-existence of consent ; and never of its 
communication to, or its knowledge by, the person acting on 
it. In India, the consent of the owner of the goods taken 
was assumed to be sufficient to negative the offence of tkeft, 
even though it was not known to the person taking them, and 
had been given merely to seccuro his conviction.” Eminent 
German jurists have agreed with that view.% Authority 
is not wanting, however, in favor of the oppusite view also. 
Thus Bohlou and Jahrke point out that the very ground of the 
application of the doctrine Volent: non fit injurta to such cases 
is that der dolus Seitens der Thiiters ausgeschlossen wird; d.h. 
durch die thm bekannte Linwilligung setzt er sich nieht in Wider- 
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of the doer of the act. 
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spruch zu der Suljectivitdt des Verletzten.” Kessler maintains 
that there is no complete consent to a person doing 
anything before its communication to that person, that ‘ die 
noch nicht zur Kennttss des Adressaten yelangte Linwilliqunys- 
erkliruny keine Wirkuny haben darf; ja dass sie iiberhaupt 
noch keine Hrkldrung, sondern nur der erste Schritt zu einer 
solchen = 


To illustrate the rule, he gives the following example: A 
in his hunting grounds is often troubled by a dog of a neigh- 
bour B, which comes over there, the law not allowing a dog so 
doing to be shot. He therefore sends a message to B, asking 
him to take more care of the dog, as otherwise A will shvot the 
dog at the next opportunity. B tells the messenger that he has 
nothing to do with the dog, and A may kill the same. “The mes- 
senger scarcely leaves B, when B regrets the reply, and sends 
another messenger to withdraw it. The messenger of B over- 
tukes A’s messenger on the way, but in the meantime A has 
in his anger shot the dog. If the disposal of the dog in ques- 
tion were a civil transaction, the question whether the dog 
had been shot before or after B made his statement to the first 
messenger would be of importance according to the doctrine 
concerning the Concluding of contracts between absent parties. 
Da hier aber civilrechtliche Gesichispunkte nicht in Betracht 
kommen, ist A unter allen Umstinden fiir strafbar zu erklaren. 
Seine Strajlosigheit wiirde dem Zwwecke des Cresetzes, den 
Eigenthiimer davor zu sichern, dass ohne seinen Willen seine 
Sachen von Unbefugten zerstirt werden, schnurstracks zuwider- 


laufen.™ 


And so far is the doctrine carried by him, that he does 
not consider it enough that the consent should have come 
to the knowledge of the person acting on it, but must have 
so come with the will of the person consenting; die Hiniilli- 


gungserklarung muss nicht nur 2u Ohren des Thaters gekommeln, 
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(b) Dolus is excluded on the part of the doer: that iz, through the consent 

known to him, he does not place himself in opposition to the subjeotivity of the injured 
cron. 

r (m) ‘The declaration of will which has not yet reached the knowledge of the person 

aiiro. sed can have no effeet ; and that it isindeed not at all a declaration but only the 

first step to it. 

(n) Hore, however, the pvint of view of civil rights does not come into consileration, 
(and) A is onder all circumstances to be declared punishable. His immunity from 
punishment would run direotly counter to the object of law, which ia to secure for the 
owner, tbat without his will his things shoald not be destroyed by any one unauthorized. 


9 Breit. volen,, 24. — i st ria Einw., 106. 
* Kess. Kinw., : 
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sondern auch an thn yerichtet gewesen sein. * And according 
to him, this follows from the character of consent as a Dispo- 
sitions actes,”) and from the object of the penal law. Thus 
he adds :* Spricht jemand seine Einwilligung aus, aber unter 
der Voraussetzung, dass der in Aussicht genommene Thater dies 
nicht erfahren werde, so liegt iiberhaupt keine EKinwilligung, 
sondern nur das Reden von einer solchen vor. Die etwa auf 
Grund eines hinterbrochten derurtigen Geredes_ vollfiihrte 
That bleibt strafbar. Hat freilich der Thater im guten Glauben 
an ene fiir thn bestimmte Einwilligungserkldrung gehandelt, 
so ist er selbstverstdndlich straflos, aber nicht wegen vorhandener 
Kinwilligung, sondern wegen mangelnden dolus.“ This view 
of Kessler does not appear to be correct however. Even 
Breithaupt here parts company from him, and in his work 
cn Volenti non fit injuria® says: Warumin dem Falle, wo 
der Thater durch einen Dritten Kenntniss davon erhalt, dass 
ein Anderer ernstlich sich mit der verletzung etnverstanden 
erklart hat, bec Zufiigung derselben der dolus weniger ausgesch- 
lossen sein soll, alsin dem Fall, wo dem Thater die Einwilligung 
unmittelbar zugeht, erscheint uns nicht recht einleuchtend 


110. In cases in which the absence ofa person’s consent 

Mere belicf as toab- toanactis the gistofan offence, mere 
sence of consent not ignorance by the offender of the consent 
equivatent to its ab- to that act will not be sufficient to make 
aia that act an offence. It is necessary that 
the act should really have been without the consent of the 
person against whom it was done, and the absence of whose 
consent formed the gist. This has generally been held in 
larceny cases, where the owner sometimes consents to a person 
taking away his property, with a view to the discovery of the 


(vo) The declaration of consent must not only have come to the eara of the doer, but 
shoald also have been intended for him. 


(p) Act of disposal. 

(q) Ifanybody declares his consent, but under the supposition, that it will not reach 
the doer in view, there will be no consent at nil, but only a talk about it. Anact done 
on the strength cf a rumour of that sortcyrried to the doer, remaing punishable. If 
the doer has of course acted in the honest belief, that the declaration of consent was 
intended for him, he shall naturally be free from punishment, bat not on account ef 
consent having been given, bnt becauxe there would be no dolus (criminal intent). 

(r) 1t docs not appear c'ear to us ud dolus should be less excluded ina case where the 
doer his received information from a third party that another has seriously declared 
himself to be agreeable ‘oan injury, thunia the case where consent is directly given to 


the doer. , 


Keas, Kinw., 107. as e 25. 86 Koss. Einw., 107. 
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offender, and the proof of his guilt. There is no offence com- 
mitted in such cases on account of the taking, even though it 
ig taken with a full belief that the owner is not aware of, and 
& consenting party to, the taking. The person taking may be 
morally as guilty as if the owner had not consented, but a 
“necessary ingredient of legal guilt will be wanting, and no 
offence will have been committed in law. 


The weight of opinion in the Roman law also was in 
favour of that view. Pomponius, who professed to belong 
to the subjective school, indeed maintained that there was 
theft committed when the person removing the thing 
supposed that the proprietor did not consent to the removal, 
and he thus found theft in the opinion or belief of the 
person acting, even when there was no theft in reality. 
Gaius laid down, however, sed et si credat aliquis invito domino 
se rem contrectare domino autem volente id fiat, dicitur furtum 
non jiert. Ulpian held the same, and Justinian also required 
for theft the actual absence of the proprietor’s consent. In 
modern Italy, Francesco Carrara has also taken the sume view, 


and says: EH iniqguo punire dove risulta che del delitto man- 
carono gli estremi, ela pena fondare sopra un sospetto 0 sopra la 


sola intenzione.*) He further observes”: E tanto necessario 
al furto il dissenso del propriztario che Ulpiano alla (1. 46, s. 8, 
ff. de furtis) fa la tpotest dt alcuno che abbia rubato ad altrn una 
cosa credendo che egli non volesse mentre in fatto era cvontentis- 
simo ; e decide essere non furto.\” 


In Williams v. State,” Bleckley, J., observed, that “if the 
property was delivered by the owner’s direction, and with his 
consent, it can make no difference legally, although it does 
morally, that the accused did not know of such direction and 
consent. Suppose the owner, instead of acting by his agent, 
had acted in person and delivered the cotton from his own 
hands, the defendant not knowing him to be the owner, but 
believing him to be another thief and a confederate with 
himself in the supposed larceny, would not an essential element 

legal larceny be wanting ?’ 





(8) It is unjust to punish where it results that the es-entisis of the offence are 
wanting, and (equally so) to be the puaishment on suspicion or mere intention. 

(t) So necessary js the dissent of the proprietor to theft, that Ulpian in treating of 
theft gives the case of one who had robbed another of a thing believing that he did not 
wish it, while in fact he was most contented. and decides that it is not theft. 

Gener rene TRE OED, 
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Similarly it has been held, that ifa man be robbed by his 
own consent, even though the robbers do not know of his 
consent, there is nocrime. This is supported clearly by the 
decision in Rex v. McDaniel,” in which the consent was not 
known to the persons enticed to a certain place on the highway 
to rob one Solomon, yet they were acquitted on the ground 
that they took his muney with his consent. This decision 
was followed in United States vy. Whittier,” in which Judge 
Dillon observed: ‘* There is a class of cases in respect of 
larceny and robbery, in which it is held that, where one 
person procures, or originally induces the commission of 
the act by another, the person who does the act cannot 
be convicted of these particular crimes, although he supposed 
he was taking the property without the consent or against the 


will of the owner.” 


111. The same view is taken generally in British India 

Belief of absence of #80. For kidnapping and rape, it is 
consent how for deemed necessary that there should be no con- 
equivalent to consent in gent. For wrongful restraint and com- 
India, pulsory labour it is quite as necessary that 
the person restrained or compelled should not be agreed to it. 
Nor can there be adultery or the enticing away of a married 
woman, if the busband is a consenting party to the intercourse 
or enticing. For criminal force also the absence of consent has 
been made a statutory essential, though for assault it may not 
be so. Any gesture or preparation may constitute assault, 
provided “it will cause any person present to apprehend that he 
who makes that gesture or preparation 1s about to use criminal 
force to that person,” and the apprehension will depend not 
so much on the absence of consent, as on a belief of its 


absence. 


Under the Indian Penal Code, it is not necessary, 
however, to constitute theft that the article taken should 
be moved without the consent of any person, but that 
it should be moved with an intent to take it out, of the 
possession of any person without that person’s consent. 
The question in India, therefore, in regard to theft is 
not of the absence of consent, but of the existence of an 
intention to take without consent, for which, of course, a 
belief of the absence of that intention will be sufficient. This 
view is borne out not only by the language of the definition, 


Ene 
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but also by illustrations (m) and (n), in both of which 
the criminal act of taking a thing is said not to be an 
offence, if the person taking it believed that he had implied 
consent to its taking. These illustrations appear beyond 
doubt, to refer to the cases in which there is no theft, because 
there is a belief as to the existence of consent; the real 
existence of consent not being referred to, and therefore 
treated apparently as immaternal. In the same way, in 
illustration (0), a person taking valuable property cf his mis- 
tress’ husband from her, believing her to have no authority 
from the husband to give it, is said to commit theft, without 
any reference to the real fact of her having authority or not. 
Tn all the three illustrations, the offence of the person taking 
the property is made to depend exclusively on the belief of that 
person as to the owner’s consent, and not on the existence or 
non-existence of the consent. 


And this view is in accordance also with the direction in 
which all criminal law is advancing, the direction of replacing 
the objective elements of an offence with the subjective, and 
substituting the feelings and ideas of the doer of the act for 
the conditions of the things to, and the circumstances in, 
which the act is done. Even in countries in which the com- 
mission of theft depends on the absence of consent, and not 
merely on the absence of a belief in its existence, a bond fide 
belief in its existence will also negative the offence. Binding, 
who on principle declares it to be indifferent in case of offences 
relating to property whether the consent is declared before or 
after, says that be: jeder erwarteten Einwilligung der Vorsatz 
und somit auch die Rechts, widrigkeit aufgehoben wird.” “ 


(u) In every case of expected cousent, the wrongful intention and accordingly the 
{ ty is removed, 
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CHAPTER VII. 
OssectivE DisQuaLiFICATIONS oF CONSENT. 


112. It has been stated above in S. 14 that there can be 

Consent caused by 0 consent toan act which is not known 
fear or misconception of to the person consenting, and in S. 25 
fact is not consent in that consent will not be deemed to be 
le sufficient for the purpose of the law of 
contracts, if it is not free, but has been induced by coercion, 
undue influence, fraud, misrepresentation or mistake. The 
principle underlying that statement is of a general application, 
and may be said broadly to apply in the case of non-contract 
lawalso. In S. 67 areference has becn made to its effect in the 
law of torts. Nor is it less applicable in the law of crimes. 
There are similar provisions recognized as affecting the adequa- 
ey of consent in the criminal law. The exact character of these 
provisions is different in different countries ; to some extent, 
because increased experience and the more humane ideas which 
are coming into recognition every day are leading gradually to 
fresh developments in them. Starting from the original Roman 
and Common law notion that the consent of a person to an act is 
a complete justification of it as against that person, practical 
requirements of justice have introduced one exception after an- 
other, so that the notion is now restricted to rather narrow limits. 
It has come to be generally considered as settled that consent 
obtained by force (including fear), or by a mistake (including 
fraud) as to the nature of the act consented to, is altogether 
inoperative, while the law 1s not quite settled as to the effect 
on it of undue influence or mistake as to matters incidentally 
connected with the act. Speaking of consent 4s avoiding the 
criminality of acts causing bodily injuries, Stephen in his Digest 
of Criminal Law' observes that effect belongs only to a consent 
freely given, and that consent is said to be given freely when it 
is not procured by force, fraud, or threats of whatever nature. 


113. This principle as to the effect on consent of fear or 

_, misconception is recognized to its fullest 

General iia arti extent in the Indian Penal Code, which 
ot ne Prunt'Code, broadly provides, that ‘a consent is not 
such as is intended by any section of this 


Code, if the consent is given by a person under fear of injury, or 
a Arts 234, 
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under a misconception of fact.” It has sometimes been attempted 
to narrow the application of this principle by restricting it to 
offences, of which the absence of consent has been expressly 
made an essential constituent, and by excluding from its 
operation offences, certain constituents of which can exist only 
in the absence of consent, Reference has been made in S. 7 to 
some such offences, as having the absence of consent for their 
essential constituent. Thus there can be no wroneful restraint 
or confinement of a person who consents and is willing to stay 
at the place where he is. Nor can an act be an assault or 
insult to a person, if it is consented to by that person. 


Jt is centended that in such cases, actual consent will be 
sufficient to avoid the criminality of the acts constituting 
those offences, and that the provision of the Indian Penal Code 
negativing the consent caused by fear or misconception will 
have no effect in regard to such offences, as in their case 
consent cannot be deemed to be intended by any section of the 
Code. Mr. Mayne thus observes,’ that “ many children under 
the age of twelve ure perfectly aware of the nature of such acts, 
and willing to submit to them,” and “in such a case, although 
this willingness could not supply the clement of consent, it 
would negative the idea that such an act would cause either 
fear or annoyance.” So also, aft r ubserving that au act of 
indecency committed by one male with another, unless 
amounting either to attempting or abetting an offence under 
S. 877 of the Code, if consented to by that other with full 
knowledge, will not be an offence, he says® ‘“‘and the infancy 
of the consenting party would make no difference.” He 
further adds that consent also negatives the possibility of the 
act intended being a crime under 8. 354 of the Code. 


There appear to be no sufficient grounds, however, in 
support of this view. Nor is there any reason for so radical a 
difference in the treatment of offences, which are all agreed 
so far that the absence of conegent is an essential constituent of 
theirs, and which differ only in the circumstance that in some 
of them, that constituent is recognized expressly by statute, 
while in others it has not been considered necessary to do so, 
as its force rests in the nature of things. The controversies in 

rd to the effect ofa minor’s consent on assault against her 
could not have escaped the attention of those, who took part 
at different times in the framing of the Code; and the words 


8 Mayne Or. L., 583. { 8 Mayne Cr, L., 588, 
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“intended by any section” appear to have been used delibe- 
rately instead of ‘* mentioned in any section,” as though consent 
is not mentioned in the definitions of wrongful restraint and 
assault, it cannot be said not to have been intended by them. 
Mr. Collett also, in his Comments on the Indian Penal Code, 
dissents from Mr. Mayne’s view on the ground, that “an indecent 
assault without consent must necessarily cause injury, fear, or 
annoyance to its object, and where that object is legally incom- 

etent to consent, what has to be alone regarded is the wrongful 
intent or mens rea of the accused.” * 


It may be urged that there is no Jegal incompetency to 
consent on the part of any one, though the consent by 
certain persons and in certain circumstances is not considered 
adequate in certain branches of law. This very inadequacy, 
however, constitutes an incompetency ; and the provision 
as to the effect on consent of fear or misconception, and 
in fact even of the subjective disqualifications of consent 
referred to in the next chapter, may be taken to be most 
general, and without any reserve or limitation. 


114. The general proposition in the Indian Penal Code as 
to the effect of fear or misconception on 

Knowledge hy person consent, is qualified by the important 
waving pg by proviso, that it ‘will apply only if the 
fear or misconception, | Person doing the act knows, or has 
reason to believe that the consent was 

given in consequence of such fear or misconception.” This 
qualificative proviso is arecent development of the general 
principles relating to consent. The Common law did not 
recognize it in any shape. It was a general rule of that law 
that a party to a contract was not bound to see that the 
other party was not under any mistake ; and that so long as 
he did nothing to cause the mistake, he was able to enforce the 
contract as entirely valid. For example, in Smith v. Hughes,' 
Blackburn, J., observed that he agreed “that even if the 
vendor was aware that the purchaser thought that the article 
possessed that quality, and would not have entered into the 
contract unless he had so thought, still the purchaser is bound, 
unless the vendor was guilty of some fraud or deceit upon 
him, and that a mere abstinence from disabusing the purchaser 
of that impression is not fraud or deceit; for, whatever may 
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be the case in a court of morals, there is no legal obligation 
on the vendor to inform the purchaser that he is under a 
mistake, not induced by the act of the vendor.” 


Courts of equity, however, have for some time recognized 
the importance of the vendor’s knowledge that the purchase 
ix under a mistake, even though the mistake has not been 
induced by avy act of his. Thus Anson in his work on Con- 
tracts® says, that “a series of equity cases illustrate the rule 
that when one man knows that another understands his 
promise in a different sense to that in which he makes it, the 
transaction will not be allowed to stand.” Even if the courts 
of Common law recognized the contract in such a case, they 
would only award damages for non-performance ; the courts of 
equity would, however, always decline to compel specific per- 
formance of them. Thus in Webster v. Cecil,’ the latter 
refused an offer of the former of £2,000 for certain plots of 
land, and intending to offer them for £2,100, by a clerical 
error offered them for £1,200. Webster accepted by return 
of post, and on Cecil attempting to correct the error sued for 
specific performance. This was refused, however, as Webster 
had merely snapped at an offer which he must have _ perfectly 
well known to be made by mistake. The decision in Garrard 
v. Frankel® and in Harris v. Pepperell,’ proceeded on the 
same principle, on the principle “that the Court will nat 
hold the plaintiff bound by the defendant's acceptance of an 
offer which did not express the plaintiff's real intention, and 
which the defendant could not, in the circumstances, have 
reasonably supposed to express it.’ 


On general principles, it.is clear that a person who gives 
consent tuthe doing of an act hasno right to complain if 
that act is done, even though injury accrue to him from its 
doing. There is no reason, at least, why a person, who, 
relying on the consent so given, does an act, should suffer 
simply because it turns out that the consent was given 
under a fear of injury or misconéeption of fact. In such 
& case, even if it were a question merely of a civil wrong, 
of the two persons, both innocent, the one who 
gave the consent would suffer, rather than the person 
who acted in reliance on that consent. It may well be 
different, however, if the vice or rather the defective 


® Pp, 139, ® 80 Beav,, 446. 
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charactir of the consent is knowingly caused by or even 
known to the person, who, knowing of the vice or defect, 
acts on that consent. A person who knowing that the 
consent is defective or bad, acts on it cannot claim to have 
acted innocently, cannot claim the exemption that he would 
have had if he had acted without such knowledge. So far 
as he is concerned, consent may well be deemed not to 
have existed, and his act dealt with as if there were no 
consent. 


115. Nor is this provision, in its application to the criminal 

Recognition of the law, peculiar to the Indian Penal Code. 
provision in English The importance of a knowledge of the 
crimiual law. consent having, in any case, been caused 
by fear cr mistake, is recognized in the English criminal 
law also. Thus, in Koscoe’s work on the Law of HKvidence 
in criminal cases," it is said: “that the true rule must 
be, that where the man is led from the conduct of the woman 
to believe that he is not committing a crime known to the law, 
the act of connection cannot under such circumstances 
amount to rape. In order to constitute rape there must, it 
would appear, be an intent to have connection with the woman 
notwithstanding her resistance.” In the case of Reg. v. Urry, 
tried at Lincolu Spring Assizes, 1873, the above passage was 
approved of by Denman, J. In Reg. v. Thurborn,” Parke, B., 
observed that the guilt of the accused must depend upon the 
circumstances as they appeared to him, 


So also in The Queen v. Clarence,” Field, J., observed : 
“The actual circumstances were that the prisoner, knowing he 
had a foul and infectious disease upon him, and that the infec- 
tion of his wife would be the natural and reasonable consequence 
of intercourse, solicited intercourse. He also knew that his 
wife consented to it in ignorance of his condition. Under these 
circumstances, [ think that her consent to the intercourse in 
fact was given upon the implied condition that, to the knowledge 
of the prisoner, the nature of the intercourse was that to which 
she had bound herself to consent and had been accustomed to 
consent, t.e., a natural and healthy connection. But the 
intercourse which the prisoner imposed upon his wife was of a 
different nature—one which, in all probability, would commu- 
nicate to her a foul disease, and to which the jury have found 


11 P 855. ] 13 1 Den, C. C., 387, 
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that she would not have consented had she known the 
state of his health. It seems to me, therefore, to follow that, 
the mere consent of the prisonuer’s wife to an act, innocent in 
itself, and in no way injurious to her, was‘no consent at all to 
what the prisoner did, and moreover that he obtained such 
consent as she gave by wilfully suppressing the fact that he was 
suffering from “disease ee. Lhe result, therefore, at which 
I have arrived i is, that there was no consent in fact by the 
prisoner's wife to the prisoner’s act of intercourse, becatise 
although he knew, yet his wife did not know, and he wilfully 
left her in ignorance as to the real nature and character of 
that act.” 


116. Apart from this qualification as to knowledge, the rule 
prescribed in the [ndian Penal Code is of 
Coercion and fravd iy most comprehensive character. Under 
willnot necessarily avoid «| eon 
eee its general words, the consent being 
vicious when it is given under fear or 
misconception of fact, it will be mmaterial “what is the canxe of 
the fear or misconception, and if it has been cansed by any 
person, whether the person doing the act in reliance on it or any 
other is the cause of it. Nor will it he material in either 
case, whether the fear or unisconception has been caused kuow- 
ingly or wilfully, maliciously or fraudulently, with intent to 
injure anv person, or merely to please oneself. Coercion and 
fraud will thus often prevent consent induced by them = from 
being consent for the purpuscs of the Code. This os not 
absolute! y necessary, however, because even a person cmiploytug 
coercion, or practising fraud on another, and thereby mducing 
that other’s consent, may not Know that that other hos been 
frightened or misled, and in default of such knowledge the 
consent induced by and on account of the said fright: and 
misleading, will not be vitiated, or in any way rendered 
inadequate. 


117, Feur as a cause of the vitiation of consent is not 
really different from duress and coercion, 
to which reference has ale ady been made 
as affecting freedom of consent in the 
law of contracts. Consent is generally x xaid to be caused by 
duress, but really that is only a remote cause of consent, being 
an immediate cause of the fear which it ere: ites, and which in 
its turu causes the consent. In some cases duress and coercion 

may cause a cousent directly and without creating fear, but 
the consent in that case will be only apparent or physics al, a 


Fear may be caused 
by duress. 
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mere external indication or declaration similar to that of 
consent, produced by physicul causes quite independent of 
all real will. The framers of the Indian Penal Code have, in 
speaking of consent caused by fear, only used a correct - 
expression to designate the consent, held to be not free in 
the law of contracts, as resulting from duress. 


The present signification of the term duress in the law of 
contracts is explained above in §. 25, and is much the same in 
the law of crimes. Here also it is not restricted to actual 
violence but includes menaces and threats; and a woman’s 
consent caused by then to a man having intercourse with her 
or taking her property will not prevent the intercourse and 
the taking from being rape and theft respectively. Thus in 
Reg. v. Pay” Coleridge, J., said that if the submission of the 
girl (aged ten years) to the intercomse with her was not 
voluntary, but the result of fear, the intercourse would be rape. 


In fact consent to sexual intercourse induced by threats 
has often heen held to be equivalent even to the ferce 
required to render the intercourse a rape,” and in Don Moran 
ve. People” Christiancy, CO. d., in) delivering the opinion 
of the Court, pomted out that “the reqayrement of force 
would be satisfied by any sexual intercourse to which the 
woman may have been induced to yield, only through the 
constraint produced by the fear of great bodily harm, or 
danger to life or limb, which the prisoner has. for the purpose 
of overcoming her will, caused her to apprehend, as the conse- 
quence of her refusal, and without which she would not 
have yielded.” © We think,” went on the learned Judge, 
“itis welland properly settled that the terms, ‘by force,’ do not 
necessarily imply the positive exertion of actual physical force 
in the act of compelling subinission of the female to the sexual 
connection ; but that force or violence threatened as the result 
of non-compliance, and for the purpose of preventing resistance, 
or extorting consent, if 1t be such as to create a real apprehen- 
sion of dangerous consequences, or great bodily harm, or such 
as in any manner to overpower the mind of the victim so that 
she dare not resist, is, and upon all sound principles must. be, 
regurded, for this purpose, as in all respects equivalent to force 
actually exerted for the same purpose”.” 


90, & P., 7.23. Wright rv. State, 4 Humph., 194. 
8. r. Reid, 89 Minn., 277. Pleasant r. State, 13 Ark., 360, 
8. +. Cunningham, 100 Mo., 882. Strang r. People, 24 Mich,, 1. 
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The same was held in State v. Ruth,” in which the Supreme 
Court of Kansas said: ‘The court declared that the force 
necessary to constitute the crime of rape might be mental or 
physical force, or both combined, and that if a person by 
threats, or by placing a -female in fear of death, violence or 
bodily harm, induces her to submit to his desires, and while 
under this influence ravishes her, this is as much a forcible 
ravishing as ifa person, by reason of his superior strength, 
would hold a woman and forcibly ravish her. We understand 
the court to simply mean that the act must be committed, 
either (1) by physical force against the will of the female, or 
(2) with her acquiescence procured by threats or violence. 
On the contrary, the court was asked to deciare that the 
offence charged could not be committed unless there was the 
utmost reluctance and the utmost resistance on the part of the 
female. The distinction between the two theories is broad and 
well-defined. Under the former, acquiescence, induced by 
mental terror and fear of violence, supersedes the necessity of 
physical resistance. Under the latter, there must be actual 
physical resistance. The female when assailed must persist, 
though she knows resistance will be. vain; she must fight,. 
though she may believe this course will bring upon her other 
and perhaps greater violence; she must cry aloud, though 
she knows no relief is near; she must arouse her sleeping 
infant sisters to be witnesses to the outrage, though she 
knows they can render her no aid. Under the former, the 
force may be either actual or constructive, while under the 
latter it must be actual. The weight of reason and authority 
is with the view of the court below.’” 


The same view is taken bv French jurists. Thus, R. Garraud 
in his treatise on French Penal Law, says,” Que cette forme de 
contrainte, qui résulte de menaces d2 nature a inspirer ala 
victime de l’attentat la crainte s¢rieuse et tmmédiate d’cxposer 
sa personne ou celle de ses proch:s a un mal considerable et 
prés:nt, puisse et doiv2 étre assimiléz, en législation, a la 
contrainte physique elle-méme, c’est ce que nous admettrions 
volontizrs.“ Doubts were sometimes felt there as to the 


(2) We willingly admit that this form of constraint, by menaces of such a nature as to 
inspire the victim of the assault with a serious and immediate fear of expoeing her person 
or the Pewen of those near to her to a great and present evil, can and ought to be aasi- 
milated in legislation to physical constraint itsel!. 


45 21 Kans., 683. ie Turner vy. People, 33 Mich., 3638. 
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correctness of placing moral violence on the same level with 
the material, and of admitting that a female consenting to 
surrender herself toa man, under the pressure even of the 
gravest menaces, can claim to have been violated by him, as 
there was no special provision in that behalf in the Code 
Pénal. The Code, however, did not contain any definition 
of rape, and it appeared also difficult to believe’ that it 
was intended to leave without repression the carnal inter- 
course obtained by means of grave menaces but without 
the employment of physical violence. R. Garraud expresses 
it as his opinion as well as the general opinion cf jurists and 
judges, that. it is just that among the circumstances which 
take away her liberty, the employment of moral violence like 
that of physical violence, is provided for and punished by the 
French Law. In speaking of abduction, he further observes , #! 
that menaces which constitute a moral constraint are a form 
of private violence, and there is no doubt that their use ought 
to be assimilated to that of physical violence itself, if they are 
such as to weigh over the will of a minor with a force which 
he has not been able to resist. 


118. Nor are even direct menaces or threats necessary. 
Fear so long as it is of an injury may 
have been cansed by any thing or con- 
dition of things. It will vitiate consent 
even when it is a result of one’s own dependent or 
subordinate position, or of the power and influence of 
another over oneself. Thus it has been held that a woman’s 
consent to the intercourse, when induced by the influence 
of a person in whose power she feels herself, is not 
a defence against a charge of rape.” 


Fear may be result of 
one’s dependent position. 


So also the non-resistance by a young pupil to an act of 
outrage on her modesty by her schoolmaster on her person 
will not exculpate bim on a charge of indecent assault.* 
In Reg v. Jones,“ a father was indicted for rape of his 
daughter, and Channel, B., held that as he had established a 
reiun of terror in the family, in consequence whereof the 
daughter remained passive, and did not resist him, he was 
guilty. In Bailey v. Com.,* it was a stepfather having 


$1 P, 648. Rex. , Nichol, Russ. & R., 130, 
83 Reg. r. Woodhurst, 12 Cox OC. O., Reg. r. McGavaran, 6 Cox C. O., 64. 
4413. 84 4 L. z. (N. 8.), 154, 
Pleasant r. State, 13 Ark., 360. #5 §2. Va., 107. 
Wright r. State, 4 Humph., 194. Yo same effect, Sharp r. State, 15 
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authority over bis daughter, who was charged with tlie offence 
of rape on her, and Lacy, J., in delivering the opinion ofthe 
Supreme Court of Virginia, observed that “though a man 
lay no hands on a woman, yet if by an array of physical force 
he so overpowers her miud that she dares not resist, he is 
guilty of rape by having the unlawSul intercourse.” 


119. There has been some conflict of opinion even as to the 
character of the injury, a fear of which 
will vitiate consent. In the case of State 
v. Ruth,* it was held that fear would 
negative consent only when the injury causing the fear should 
be so serious, that by fear and terrur, the power of volition 
and physical resistance is wholly lost. Dr. Wharton says,” 
“where the woman 1s iInsensible through fright, or where she 
ceases resistance under fear of death or other great harm 
(such fear being gauged by her own capacity), the con- 
summated act is rape.?”” 


Character of the in- 
jury causing fear. 


The New York Penal Code provides that threats to prevent 
resistance to the intercourse will make the intercourse rape, 
only when they are of immediate and great bodily harm, which 
she has reasonible cause to believe will be inflicted upon her.” 
The California Penal Code enacts the same, but the immediate 
and great bodily harm there must. be such as is ‘accompanied 
by apparent power of execution.”?® 


The language used in some of the cases is not distinct. but 
there appears to have been entertained a notion that to vitiate 
consent, a fear of ordinary violence will not be sufficient. 
Thus in MeQuirk vy. Stat:," Somerville, J., in delivering the 
opinion of the Supreme Court of Alabama said : “An acquiescence 
obtained by duress, or fear of personal violence, will avail 
nothing, the law regarding such submission as no consent at all, 
If the mind of the Woman is overpowered by a display of physica! 
force, through threats, expressed, or implied, or otherwise, or 
she ceases resistance through fear of great harm, the consumnia- 
tion of unlawful intercourse by the man would be rape.” Jn 
Croghan v. State,” Cole J., observed, that ‘if the circumstances 
show that this consent was obtained by the use of force, and 


#0 21 Kans., 583. People ». Flynn, 96 Mich.. 276. 
#7 1 Whar, Cr. L., 518. King v. Com.,208, W. BR. (Ny.,) 224. 
*8 Sharp r. State, 15 Tex. App., 171. ° 8. 278, 
State +. Fernald, 65 N. W. R., os, S61. 
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the woman’s will was overcome by fear of personal injury, then 
the crime becomes one of higher degree.” In Baileyv. Cc ~~ 
Lacy, J., in delivering the opinion of the Court, observed that 
“a consent induced by fear of bodily harm or personal violence 
iS no conseut.”’ 


In some cases it has been directly held that threats of mere 
prosecution or of loss of reputation will not nullify the con- 
sent."* There appears to be no case, however, in which fear 
of injury to property has been held not sufficient to vitiate 
consent in the criminal law, though, considering the nature of 
things, this may well have been so. Mr. Starling, in his 
work on the Criminal law of India, observes that ‘ Although 
it is not so stated, it is surmised that there must be fear of 
injury to the person, and not to property ; for the consent to 
be given is apparently part of a contract.*”? This statement is 
supported merely by a reference to the effect of duress of goods 
on consent In the early Knelish law of contracts, which has 
been explained above in S. 21. In the Indian Penal Code, the 
term injury is, however, defined to denote any harm whatever 
illegally caused to any person, in body, mind, reputation. or 
property 3 and there appears to be no sufficient reason for any 
limitation of the term. Fear of illegal loss of honor or 
property may therefore evidently be sufficient to make consent 
inoperative foc the purposes of the Code. 


120, The injury, a fear of which will nullify consent, must 

Fear must be ofxome JoWwever consist of some harm other than 
harm other than that that contemplated to result from the act, 
contemplated from the the consent to which is in question. 
Rot convented: 10: Mr. Starling thus says: Fear must be 
“ofan injury other than that which it is supposed will be the 
result if proposed course of treatment is adopted, an Injury other 
than that which may be the natural result of the state the patient 
isin. It must,in fact, be the consequence of a threat.of injury 
to be done, external to and unconnected with the injury which 
may be suttered.” °° 


In the United States, this has been held directly in Strang 
v. People,™ in which the threat was that if she would refuse, he 


82 Va., 107, 55 Pp, 9S, 
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would take her to a place whence slre could never get back ; 
and this decision was approved of in Don Moran v. People.* 


121. The provision as to the vitiating effect on consent of a 
miconception of fact, laid down in the 
_Scope of misconcep- Tndian Penal Code, goes much beyond 
tion of fact in Indian . : 
eeietel tae: that recognized in the law of contracts. 
The language of the provision is most 
comprehensive, and there are no restrictions in the Code as to 
the nature of the misconception or of the fact to which it 
should relate, such as are expressly laid down in the Indian 
Contract Act, with reference to the effect of mistake on 
consent in the law of contracts. No distinction is made even 
between a unilateral or bilateral misconception, nor between 
ainistake of the person giving the consent himself, and 
between one induced by the party who acts on the consent, 
or by a third person. 


Mr. Nelson, in his commentary on the Indian Penal Code, 
referring to the expression ‘“ misconception of fact,’ observes 
that ‘it means a misconception consequent upon a wilful 
misrepresentation made to the consenting party.’ Such 
a misrepresentation may indeed lead to a misconception, but 
there appears to be no sufficient reason for restricting the 
misconception to that consequent upon a wilful misrepresen- 
tation, as there may certainly be a misconception without 
even a word being uttered to the consenting party by 
any one. 


The question of the construction of the expression appears 
to have arisen only in the case of Queen v. Punai Fattama,® in 
which the consent to be bitten by a snake of a certain person, 
had been given under the belief that that person could heal a 
snake-bite wound or ward off its effects ; and it was held to be 
piven under a misconception of fact, Jackson, J., even observing 
that the consent was no‘ such as could satisfy the require- 
ments of Exception 5 of s. 300 of the Indian Penal Code. 
“The consent of the coolies to be bitten,” said the learned 
Judge, “is in my opinion, under the law, no consent, because 
it was founded on a misconception of facts, and the prisoners 
knew that the consent’ was given in consequence of such 
misconception. The coolies believed that the jugglers had 
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power by charms to cure snake-bites. The jugglers pretended 
that they had such power, when they had no such power, 
and the consent to be bitten was given by the coolies only 
under the misconception that the jugglers possessed some 
such power. The jugglers then knew that the consent of 
the coolies was given under a misconception of facts as to 
their power over snakes.” 


This decision favoursa broad construction of the expression. 
It is difficult, however, to think that the provision as to 
misconception can be taken in its literal broadness. Thus 
construed, the misconception of a person giving athing to 
some one as to the quality or value of that thing or as tothe 
means or position of that one, shall make the latter guilty of 
theft by negativing the consent of the giver. So also, a 
misconception as to the health or habits of a man with whom 
an adult widow consents, on account of that misconception, to 
have sexual intercourse or to go anywhere, shall make him 
guilty of rape or abduction. It may even be argued that if 
the provision were intended to be understood so broadly, there 
could be no occasion for retaining in the definition of rape, 
the fourth clause relating to the intercourse with a woman. 
by personation of her husband. The provision in the Indian 
law concerning misconception should evidently be so construed 
as not to involve any such consequences; and in restricting. 
its construction and scope, help may evidently be taken with 
the greatest advantage from the general practice of the 


English courts. 


122. In the English criminal law, the question of the 
effect of mistake on consent has arisen 

connect in English “a, 6S enerally in cases of larceny, rape, and 
ical law: assault. Ii is considerably complicated, 
however, by such constituents of those - 

offences, as are not required in the Indian Jaw, or as have no 
bearing on consent, ‘'hus, larceny has reference mainly ta 
the property in things, as theft has to their possession. Besides 
the gist of larceny is the taking of another person’s property, 
and it is quite as necessary for it, that the taking should be 
animo furandi as tnezto domim, and that the anzmus must 
exist at the time of the taking, the acquittal often proceeding 
on the ground of its non-existence at that time. So also in 
cases of rape, the requirement of the absence of consent is 
only a recent substitution for that of the existence of 
force, and most of the decisions turn on the ground of the 
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earlier requirement. Nor is the absence of consent a sine quad 
non of the offence even at present, as sexual intercourse may 
often be rape, even when it is had with the consent of 
the woman. ‘Ihe conception of ussault also in England 
is essentially different from that in India, and it is 
often maintained that the absence of consent is not an 
essential element of assault in the English law. ‘Ihese 
circumstances are to be carefully borne in mind in drawing 
any inference from the English cases as to the effect of mistake 
on consent. 


128. To speak more particularly of larceny cases, in which 
the question has arisen most frequently, 
Effect of mistake on strictly speaking, there is hardly room, 
consent in larceny _ 
cape when a person gives a thing to another, 
for a talk of his consent to that other 
taking that thing. Iu French law, the question of consent 
does not directly arise in such cases, it being held that there 
is no theft in them, as the first essential constituent of that 
offence is soustruction or Contrectativ, the taking away of the 
thing the object of the offence, is wanting. It is a general 
rule of French law, that there can be no soustraction of a 
thing which is given; as A. Blanche states “ in genera) words, 
that for soustraire it is necessary la prendre, l’enlever, la 
vavir from its lawful possession ; and when the thing has been 
,emis? (delivered), without necessity by him or by any other 
person to him who appropriates the same, it is not appréhen- 
dée, it is not soustraite, it does not become the object of a theft. 
The Court of Cassation 4 has repeatedly laid down that there 
is no soustraction, in the precise and legal sense of that word, 
in cases where the thing a été remise volontairement par le 
ropriétaire ala personne inculpee. Nor is it considered ma- 
terial that the thing is delivered only for a short time or even 
for a momentary purpose, and to be returned after that time 


_ , hus the Court of Cassation in acquitting Bordet ¢* who had received and re- 
tained a bill of one hundred francs from a workman who hai seen it fall from the pocket 
of a coat sold and delivered, said that the apprehension of the object stolen not having 
taking place on the part of the person who later on appropriated it, the character of 
theft disappeared. *5 


(2) Has been voluntarily delivered by the proprietor to the offender, 
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or purpose to the person having it, This was the case in the 
prosecution against Prost to whom Dotte had given a twenty 
franc piece to-see at his convenience, and who finally refused to 
return it alleging that it was not Dotte’s. He was convicted 
on the ground that Dotte n’a consznti a se désister de la posses- 
sion de la piece d’or que Prost avait désiré examiner, qu’il ne la 
lui a pas abandonnée, méme temporairement, qu'il s'est 
borné & une simple remise sous ses yeux et sous la condition 
implicite d’une restitution tmmédiaté. (c) The conviction 
was quashed, however, on the ground that that would give 
to the word soustraction a sense different from its legal one, 
and identify it virtually with retention which differed essen- 
tially from it, the Court of Cassation laying down thata 
remise volontaire de la chose, quelle que sowt sa durée, exclut 
nécessairement le fait dela soustraction, “(d) and that the act 
imputed to the offender in that case was more than a retention. 


The decision is different, however, when the delivery is not 
voluntary ; but necessary, as for example, whena debtor on 
pretext of offering payment of the money due from him, asks 
for a production of the ¢zre constitutif of bis obligation, or for 
the receipt of the amount he is going to pay, and afterwards 
fraudulently refuses to restore that as well as to pay. The 
Court of Cassation in Paris has in such cases held that though 
there is no soustraction and therefore theft in the sense of Art.’ 
379, when the thing takenaway has been delivered, even momen- 
tuily but voluntarily, by the proprietor, to him who has taken 
it tv appropriate it to himself; it is otherwise when the 
delivery is necessary and forced, telle que la communication 
au debiteur du billet ou de la quittance qu'il vient d’ acquitter, 
in which case the possessor of the title does not really 
dispossess himself of it, but only places it before the eyes 
of the debtor; as such delivery is often indispensable to the . 
making of the puyment, and there does not result from it 
any fault which may be imputed to the possessor ; and that, 
therefore, the debtor who possesses himself of the bzl/e¢ or of the 
receipt, and who takes it away, commits a true soustractton.” 
The correct view appears to be that there is no delivery in 





A A CS 
() had consented to abandon his possession of the piece of gold only as Prest had 
desired to examine it, that he had abandoned it only temporarily, that he had limited 
it only toasimple delivery under his eyes, and under the implicit condition of an 
immediate restitution. 


(d) Voluntary delivery of the thing, whatever its duration may be, necessarily excludes 
the act of soustraction. 
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such a case, but only a production or exhibition of the docu- 
ments ; and the debtor is no more in possession of them than 
a traveller at an hotel is in possession of the spoons and forks 
he may be using at the fable d’héte. 


The usual shape the question has assumed is whether 
the giving of a thing toa person involves a consent to his 
taking it, when the giver ts under a mistake as to the 
identity of the person to whom it 3s given or as to the nature 
of the thing given itself. The correct answer to this must, 
of course, be in the negative. The analogy of the law of con- 
tracts ought to be deemed applicable in such a case, and in 
fact the question of the transfer of the thing thus given is one 
to be determined mainly by that law. If I give a thing to A, 
mistaking him for B, even apart from law, and as a matter 
of mere common sense, 1 cannot be deemed to consent to B 
taking that thing. So also if 1 give to A one thing, mistaking 
it for another, common sense dictates that I cannot be held to 
consent to A taking the thing given. ‘here can be no con- 
sent in such cases, though on account of my mistake I may 
sometimes be estopped from alleging my non-consent. 


It has sometimes been held that in such a case, even 
if the property is received with a knowledge of the 
mistake, there is nolarceny. Thus the cases of Rex v. Adams,“ 
‘and Rex v. Atkinson” appear to have been decided on the 
ground that an intention to pass the property, though in- 
operative, and known by the prisoner to be inoperative, 
is enough to prevent the crime from being larceny. In 
Reg. v. Middleton® also, it was contended that if the owner 
having power to dispose of the property intended to part 
with it, that would prevent the crime from being larceny, 
though the intention was inoperative and no property pussed. 
Cleasby, J., actually took that view, and in his disseutient 
judgment said: * The cases show, no doubt, beyond 
question, that where the transaction is of such a nature that 
the property in the chattel actually passes (though subject 
to be resumed by reason of fraud or trick), there is no taking, 
and therefore no larceny. But they do not show the con- 
verse, viz., that when the property does not pass there is 
larceny. On the contrary, they appear to me to show that 
where there is an intention to part with the property along 
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with the possession, though the fraud is of such a nature as 
to prevent that intention trom operating, there is still no 
larceny. This seems so clearly to follow from the cardinal 
rule that there must be a takiug against the will of the owner, 
that the cases rather assume that the intention to transfer 
the property governs the case, than expressly decide it. 
For how can there be a takiug againat the will of the owner, 
where the owner hands over the possession, intending by 
doing so to part with the entire property.” The majority of 
the judges dissented, however, from that view, and observed 
that they “ought not to feel bound by two cases (cited 
above) which, as far as we can perceive, stand alone, and 
seem contrary both to principle and justice.’ They 
considered that in almost all the cases on the subject, the 
property had actually passed, or at least, the court thought 
it had passed ; and said: ‘It has been often decided that 
where the true owner did part with the physical possession 
of a chattel to the prisoner, and therefore in one sense the 
tuking of the possession was not against his will, yet if it 
was proved that the prisoner from the beginning had the 
intent to steal, and with that intent obtained the possession, 
it is sufficient taking.” 


124. The conviction in some of these cases proceeded on 
the ground that the giving was by an’ 
agent who had no authority to give the 
thing to the person to whom it was 
given, and whose giving therefore could of course not imply a 
consent on behalf of the owner to the taking of the thing by 
that person. Thus in Rev. v. Longstreeth,‘’ Longstreeth was 
convicted of larceny for taking delivery of the chests of tea 
consigned to Creighton from a porter in the employ of the 
carriers, who had authority to deliver them to Creighton alone, | 
and to whom Longstreeth pretended to be Creighton. As 
a natural result of this principle, wherever the agent’s 
authority on account of the nature of the agency or otherwise 
was held to be general and co-equal with the owner’s, as 
in the case of Reg. v. Jackson,’ a delivery by the agent 
was held sufficient to pass the property in the thing given, 
and to avoid a conviction for the larceny of that thing. 


Effect of delivery by 
an agent. 


The leading case in favor of this view is that of Reg. v. 
Prince,? in which the wife of Henry Allen received from the 
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cashier of a Bank certain money which her husband was enti- 
tled to receive, by presenting to him a forged order of payment 
from the husband. Bovill, C.J., said “that the bank clerk 
had a general authority to part with both the property in and 
possession of his master’s money, on receiving what he believed 
to be a genuine order.’ Blackburn, J., said “where the 
servant has an authority co-equal with his master’s, and parts 
with his master’s property, such property cannot be said to 
be stolen, inasmuch as the servant intends to part with the 
property in it. If, however, the servant’s authority is limited, 
then he can only part with the possession, and not with the 
property ; if he is tricked out of the possession, the offence so 
committed will be larceny. ... . The cashier holds the 
money of the bank with a general authority from the bank 
to deal with it. He has authority to part with it on receiving 
what he believes to be a genuine order. Of the genuineness 
he is the judge ; and if under a mistake he parts with money, 
he none the less intends to part with the property in it, and 
thus the offence is not, according to the cases, larceny, but an 
obtaining by false pretences.’”’ The learned judge himself 
added, however, that “the distinction is inscrutable to my 
mind, but it exists in the cases.”’ It is further to be borne in 
mind that the mistake in this case was not as to the identity 
of the person or the thing, but as to the right of the wife to 
receive the money, and this distinction has special importance, 
because, as explained above in sections 58-60, while a mistake 
of the first sort prevents a transfer of the thing given, a mistake 
as to the motive receives no legal effect whatever. 


In Reg. v. Middleton‘ also, no doubt, Bovill, C. J., 
Kelly, C. B., and Keating, J., did not concur in the view of 
the majority, and supported the conviction on the ground that 
the clerk who delivered the money had only a limited authority 
to part with it to the person named in the letter of advice, and 
therefore no property passed to Middleton, and he obtained the 
possession animo furandi. Bovill, C.J., in delivering his own 
and Justice Keating’s decision, said: “In all these and 
other similar cases, many of which are collected in 2 Russell 
on Crimes, 211 to 215, the property was considered to be taken 
without the consent and against the will ofthe owner, though 
the possession was parted with by the voluntary act of the 
servant, to whom the property had been intrusted for a special 
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urpose. And where property is so taken by the prisoner 
owingly, with intent to deprive the owner of it and feloni- 
ously to appropriate it to himself, he may, in our opinion, be 
properly convicted of larceny.” He added, however, that “the 
case is very different where the goods are parted with by the 
owner himself, or by a person having authority to act for 
him, and where he or such agent intends to part with 
the property in the goods; for then, although the goods be 
obtained by fraud, or forgery, or false pretences, it is not a 
taking against the will of the owner, which is necessary in order 
to constitute larceny.” Kelly, C. B., distinguishing the case of 
R. v. Prince on the ground of the decision in R. v. Longstreeth, 
said that the latter “decision governs the present case, and 
conclusively shows that if a servant delivers to the wrong per- 
son a chattel which it was no part of his duty and which he 
had no authority to deliver to any but the owner, and the 
receiver takes it, knowing that it is not his own but belongs to 
another, and animo furandi, such receiver, although the deli- 
very is made in the ordinary performance of the duty of the 
servant, is guilty of larceny.” 


The mistake in this case also was really not as to the identity 
of the payee or as to the money paid, but as to the payee’s right 
to receive that sum of money, and therefore the decision is not 
relevant tu the present controversy, The fallacy of the principle 
underlying the views of the three judges was exposed, however, 
by the other judges who held that the authority of the clerk was 
general, and if the views of the three judges were right, Middle- 
ton would be entitled to an acquittal.’ Bramwell, B., thus observ- 
ed: ‘*It is said that here thedominus was tnvitus; that the 
dominus was not the post-office clerk, but the Post-Master-Gene- 
ral or the Queen ; and that therefore it was an unauthorised act 
in the post-office clerk, and so a trespass in Middleton ¢nvito 
domino. I think one answer to this is, that the post-office clerk 
had authority to decide under what circumstances he would part 
with the money with which he was intrusted. But I also 
think that for the purposes of this question, the lawful 
possessor of the chattel, having authority to transfer the pro- 
perty, must be considered as the dominus within this rule, 
at least when acting bond fide. It is unreasonable that 
a man should be a thief or not, not according to his 
act and intention, but according to a matter which has 
nothing to do with them, and of which he has no know- 





& 20. C. Res., 57, 


256 EFFECT OF DELIVERY BY AN AGENT. rs. 184, 


ledge. According to this, if I give a cabman a sovereign for 
a shilling by mistake, he taking it animo furandi, it is no 
larceny 5 if I tell my servant to take a shilling out of my 
purse, and he by mistake takes a sovereign, and gives it to 
the cabman, who takes it animo furandi, the cabman is a thief. 
It is ludicrous to say that if a man, instead of himself paying, 
tells his wife to do so, and she gives the sovereign for a 
shilling, the cabman is guilty of larceny, but not if the 
husband givesit.” Brett, J., likewise said: * ‘Where there is 
a delivery of the goods by the owner there can be no felony 
if the owner intend to part with the property in the goods, 
however fraudulent the means by which such delivery was 
procured. When the delivery is made by a servant or 
agent of the owner, and the servant or agent has an authority 
to pass the possession of and the property in the goods as if 
the owner were present, the same rule is applicable as if the 
delivery had been made by the master. But if the delivery 
be by a servant or agent whose authority is limited, extending 
only to pass the possession and not to pass the property, 
then the proposition applicable is that which applies when 
the master delivers only the possession and not the property. 
Although the servant delivers the goods, intending to pass 
both possession and property, the prisoner may be convicted 
of larceny if he obtained the delivery by fraud ; just as if by 
fraud he obtained delivery from the owner who intended by 
such delivery to give possession only, and not to pass the 
property. I cannot agree with a judgment which decides 
that even though the clerk had a general authority to part 
with the possession of and property in the money, an authority 
equal to that of the Postmaster-General if he had been pre- 
sent, and even though the clerk intended to part with the 
possession of and property in the money, yet that the prisoner 
was properly convicted. I think that such a judgment is 
founded upon and enunciates a wrong proposition of law. 
But if the clerk had only a limited special authority to part 
with only the possession of the money entrusted to him, or a 
limited special authority to part with the property in a 
different sum from that which he delivered to the prisoner, 
or a limited special authority to part with a similar 
sum to that which he delivered to the prisoner, not to the 
prisoner, but to another person; then I am of opinion 
that the prisoner, upon the assumption that the other parts 








© 20.0. Ros, 64, 


& 126.] MISTAKE AS TU THE IDENTITY OF THE PERSON, 357 


of the definition of larceny were proved, was properly 
convicted of taking the money without the consent of the 
Postmaster-General, and properly convicted of larceny. . 
- +». But he bad authority to part not with any specific 
money, but with any of the money entrusted to him to any 
one of all the persons who should properly present a genuine 
warrant. That seems to me to bea general authority. To 
all such persons he had authority to.give possession of the 
money, in order that they might keep it, that 1s to say, he had 
authority to pass to all such persons the possession of and the 
property in the money which he handed to them, Itseems to 
me, therefore, that as to passing the possession of and property 
iu the money which he should deliver, he had a general autho- 
rity todeal with the money as if in the place of the owner.”. - 


{In India, this question of the agent’s authority to give could 
arise only in case of the thing given having been in the posses- 
sion. of the wife; clerk or servant, but on account of the 
different requirements of the offence of theft, the commission 
of that offence depends quite as much on the receiver's belief as 
to the authority of the person making the payment ason the 
existence of that authority. 7 


125. There has been, indeed, an acquittal in some cases of 
a mistake as to the identity of the person 
who receives the thing or of the thing 
received itself, but only when the re- 
caiver of the thing had no knowledge of the mistake at the time 
of its receipt. The acquittal, in those cases, proceeded not on 
the ground that there was consent to his taking the thing, 
but that there was no taking or no animus furandi at the 
time of the taking. And this is the rule whatever the nature of 
the mistake, provided the mistake is such as to prevent the trans- 
fer of the property in the thing given and taken. To take first, 
the case of a mistake as to the identity of the person, because 
in the criminal law, unlike the law of contracts, such mistake 
has always a particular importance. The leading case in 
regard to such mistake is that of Rex v. Mucklow,* in which a 
letter containing a draft for £10 odd, meant for a certain 
person, was delivered by mistake to another person of the same 
name, who appropriated it, but was on an indictment for larceny, 

uitted on the ground that he had no animus furandi when 
he received the letter. In Reg. v. Davies, * the facts were 
much the same, and Erle, J., directed the jury that if the pri- 


1 1 Mood. C. C., 160, —_ 1 § 7 Coa. GG, 104, 5 cee 
33 


Mistake as to the 
identity of the person. _ 


MISTAKE AS'TO THE THING GIVEN. (s. 


soner, at the time of receiving the order, knew it was not his 
property but the property of another person of known name and 
address, and nevertheless determined to appropriate it wrongful- 
ly to his own use, he was guilty ot larceny. He added, however, 
shot, in his opinion, the prisoner had not received it, nntil 
he had discovered by opening and reading the letter 
whether it belonged to him or not, and ‘that the law of 
larceny laid down in respect of articles found, was applicable 
tothe article here in question.” The accused was thereon 
convicted, but the Court of Criminal Appeal quashed the 
conviction on the authority of Rex. v. Mucklow. Soalsoin 
The Queen v. Flowers,’ a bag of money to be given to a certain 
person was, by inadvertence, given to another person, who 
took it, knowing of the mistake, yet his conviction for larceny 
was quashed ; though rather on the ground that the Recorder 
had directed the jury that if the prisoner innocently received 
the money and afterwards cane appropriated it, he 
was guilty of larceny. 

Similar cases have arisen in France also, and when goods 
were given on account of a wrong address to a wrong person 
who fraudulently retained and disposed of them, he was held 
not to have been guilty of theft, as there was no taking in 
such a case. The leading case on the point is thaf in which 
Balguerie was acquitted by the Court of Cassation in 1845 on the 

und that the word soustrazre, used in defining the offence of 
theft in Art. 379 of the Code Pénal, involved the idea of an 

ehension (seizure) and of a deplacement (removal), which 
ought to be the act ofthe offender. It appears to be settled 
there, that Art. 379 is not applicable to him who receives the 
thing or to whom the thing is delivered, and who afterwards 
in a spirit of fraud retains and disposes of it to the prejudice 
of the legitimate proprietor. R. Garraud also, in his Treatise 
on French Penal Law,” after referring to that import of the 
word soustraire, says that that condition is not found when the 
object has been delivered to the accused on account of an error 
as to his identity. These grounds are specially applicable 
in India, as the vol of the Code Pénal is more like the theft in 
the Indian Penal Code, than the larceny of the English Law. 


126. The same rule applies even when the mistake is as to 
the thing which is given, and as to the 

as to the legal character of the act of taking which 

comes in question. There is no substan- 
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tial distinction between a mistake as to the subject-matter of s 
transfer, and a mistake as to the identity of the transferee. 
The difference in the two cases is a difference in the instance 
and not in a point that affects the principle. The giving and 
taking in each case is on account of a mistake, which relates to 
a matter essential to the act, and without which the act would 
not have taken place. The cases in which there is a mistake 
as to the nature of the thing givenand taken are no doubt 
distinct from those like Merry v. Green," but only so far that 
in the latter class of cases the — is as to the giving and 
taking of a thing of which the existence is unknown, and 
which is quite independent of the thing intentionally given. 
In the case cited, for instance, the bureau alone was given and 
intended to be given, and the purse hidden in it was a thing 
unknown, and separate from the bureau. In R. v. Ashwell, 
and &. v, Hehér, on the other hand, the external tangible thin; 
given and taken was known and willed, though not intende 
to be given, and was the same external thing as was given and 
taken, though different in substance from what it was believed 
to be. In the latter case, Madden, J., comparing the facts of 
that case with those of Merry v. Green, observed that the 
delivery in that case was in ignorance of the chattel in question 
(the purse in the bureau sold and delivered), in this case under 
a mistake as to its identity (i. ¢., of the note); and added: 
“This appears tome a distinction without a real difference, 
for in neither case was there any intelligent act. The ground 
upon which, in Merry v. Green, it was held there was no 
delivery so as to transfer legal possession, was that the vendor 
had no intention to deliver, nor the vendee to receive the purse 
and money, both being ignorant of their existence, There can 
be no intelligent delivery of a chattel or consent to its transfer, 
when both parties either believe it to be something different 
from what it is in fact, or, are ignorant of its existence. In 
either case the dominus remains invitus, for the element of 
intelligent volition is wanting.” The other judges did not concur 
in this view, but the decision in the case proceeded on quite 
other grounds, and it has been shown above in sections 64 and 
65 that consent and intelligence of the giver are not necessary 
for the transfer of possession. 


In the French law also, the two classes of cases are treated 
alike on the ground that in both, l’agent s'est bizn approprié 
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frauduleusement des choses qui ne dui appartenatent pas, mais 
tl ne les a pas soustraites,*” 


Strictly speaking, so far as the physical act of giving and 
taking is concerned, it is certrinly immaterial whether the 
thing given is a waste paper or a bill of exchange, whether 
it is made of clay or of gold, or has one face value or 
another ; but the object given is a material part of the act of 

iving in law, and so the legal act of giving one object is 
Sifferent from that of giving another object. The decision in 
Reg v. Mucklow * is not against this view, as though the 
person who delivered the letter in that case had no eb 
of the draft contained in it; yet the draft was held to 
given, as it was not a thing concealed in and independent of 
the letter, not intended to be given with it, but the chief part 
of the letter, and the important chattel which the letter 
only covered and conveyed. 


127. Considerable difficulty has arisen in practice from the 
circumstance that in some of these cases a 
Pree sel mistake as to the right of the person re- 
as to identity. ceiving a thing to the rezeipt of that thing, 
: has been treated as if it were a mistake 
in regard to the identity of the person or the thing. This is 
due only to a confusion of ideas, because, as a general 
rule, a mistake as tu the motive for giving a thing cannot affect 
the validity of the consent implied in the giving, or bar the 
transfer of the right intended to be transferred by it. The 
Jeading case of this sort is that of Reg. v. Middleton,* to which 
reference has already been made, and in which the depositor 
receiving an amount larger than that due to him was at the 
time of the receipt aware of the clerk’s mistake in giving him 
that amount, and being so aware carried itaway. The majority 
of the court held that the taking of the money was larceny. 
Eleven of the judges maintained the conviction; Cockburn, 
C. J., Blackburn, Mellor, Lush, Grove, Denman, and Archi- 
bald, J. J., basing their decision on the ground that on account 
of the mistake as to the money delivered to Middleton, the 





' (@)_ Th» doer has well appropriated frandalently the things which do not pertain to 
him, but has not taken them away. 7 7 m7 
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property in the said money did not vest in him, and as he received 
the money knowing of the mistake he had the animus furandi 
necessary to constitute larceny. In their joint decision, it was 
observed in one place that the ‘‘ Postmaster-General intended 
that the preperty in the money should belong to the man 
before hit, though he intended that in consequence of a 
mistuke as to his identity.” In another place, the case was 
likened to that “of a person handing to a cabman a sovervign 
by mistake for a shilling,” which is a clear case of a mistake 
ng to the identity of the thing. Kelly, C. B., also likened the 
case to that of a person taking one watch furanother. Cleasby, 
B., however, pointed out the fallacy of these views, and said : 
‘‘ There was no mistuke in the person, because the prisoner 
handed in his order and also his deposit book ; and if the clerk 
had known him well it would have made no difference. He 
would still have paid him the wrong amount, because the same 
cause would have operated,—looking at the wrong order. 
There was no mistake in the amount. I mean it was not the 
case of the clerk handing him a £100 note when he intended 
to hand a £5 note, or, unknowingly, two notes instead 
of one. He intended to pay the prisoner the particular 
sum; and it was a deliberate act, because he took the 
amount from a document, and completed the  transac- 
tion by debiting the prisoner with that sum in his 
book. So that it was not like the case of a wrong sum 
being put down by mistake and the prisoner snatching it 
up and running away with it for the purpose of preventing 
the mistake from being eet right. The mistake was in the 
supposed amount of the prisoner’s claim. ‘The prisoner ap- 
plied for 108., and the clerk thought he was entitled to more 
und paid him accordingly, and this over-payment might have 
been afterwards adopted by the postmaster, so as to make the 
risoner chargeable with the balance. The clerk did not the 
ess intend to make the payment which hie deliberately made, 
because he was at the time under the influence of a mistake; 
he would not have intended to make the payment but for 
the mistake. Mistakes are cunstantly occurring, and few 
ople can say that they have not acted under their influence, 
but their ucts remain as actsdone atthe time, though their 
effects may be afterwards corrected. No doubt there was no 
intention to ovérpay the prisoner, that is, to produce the effect 
of over-payment; but the intention was to do the act of 
paying the larger sam, becauseit was thought to be a proper 
ene.” | 
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128. In Wolfstein v.. People,” there was no confusion made 
- as to the nature of the mistake, aud yet the 
ee fer pce ry di receiving of a sum greater than that te 
age oars ia iaceny which a person wag entitled was held tu be 
larceny. The facts of the caze were like 
these of Reg. v. Middleton, a draft written in the French 
lunguage, having been presented for payment to a bank, the 
teller of which was unable to read French, and mistaking the 
Gyures $74 for $742, paid that sum to the person presenting it, 
who, though knowing that he was entitled to $74 only, and that 
the excess was paid to him by mistake, kept the same concealed, 
and denying the uverpayment, appropriated it to his own use. 
The Court said : ‘‘The money in excess of that which he is 
entitled to receive, is taken without the owner’s consent, and 
that which is thus taken is appropriated to the tuker’s use 
with intent, fraudulently, to deprive the owner thereof. These 
two elements make the crime of theft, and they are both pre- 
sent here.” The Court did not assign any reasons for assuming 
it, almost without argument that there was in such a case a 
tuking of the money without the owner’s consent. That the 
decisivn is not tenable appears chiefly from the analogy on 
which the Court relied in support of it. The Court said: 
‘“‘ Where money or property is obtained from the owner by 
another upon sume false pretences, for a temporary use only, 
with the iatent, feloniously, to appropriate it permanently, the 
taking, though with the owner’s consent, is larceny. Where- 
in do the cases differ. In both there is a physical delivery by 
the owner, and in both the taker knows that it was given for 
no such purpose as he was in mind, and yet he, unlawfully 
aud wickedly, in both cases, seeks to deprive the owner there- 
of. If the one case is larceny, the other is also. [t has been 
explained above, that the abseace of a person’s consent is 
essential for a larceny of his things, and that false pretences 
cenaot negative consent ; but even if the case suysposed shuuld 
be une of larceny, the existence of these pretences is sufficient 
to distinguish it from the case actually befure the Court.” 


In The Queen v. Hollis," the Court of Queen’s Bench Divi- 
sion, appears to have gone still further. There a person went 
to an ian and fraudulently got a sovereign from the barmaid, 
giving her by the trick of ringing the changes full change, but 
which consisted partly of coin given by the barmaid herself 
to be returned, and it was held that he was guilty of lurceny. 
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Coleridge, C. J., with whom the other Judges 
said: “I cannot see, if a person goes into a place and fraudu- 
lently, by a series of tricks, obtains possession of property froni 
another which that other has no intention of parting with, how 
the offence can fail to be lurceny.’? In this case, the barmaid 
certainly intended to part with the sovereign, though under 
& mistaken idea or hope, and it: was contended that she had 
general authority to act for her master in such a matter as 
giving change, and that the ‘transaction was complete before 
she discovered the fraud, and that therefore the property in the 
money had passed. The contention was overruled, however, 
especially as the jury found that the barmaid had no intention to 
part with the property in the sovereign except for full change. 
It may be submitted that the sovereign was given absolutely, 
and though it would not have been given but for the belief that 
full change had been given for it, vet on account of that very 
belief, it was given unreservedly and without any limitation or 
reservation. In this case, full change had also as a fact been 
given, though it was made up partly of the money given by 
the barmaid herself. This might give a cause of action for the 
recovery of that money, but could not affect the transfer of the 
property. | 

So far is the rule carried in France, that the Court of 
Cassation decided in a case in 1864,'’ that a person who 
refused to return a piece of money, which had been given 
to him just for examination did not thereby commit theft. A 
distinction has indeed been made there between a remise volon- 
taire and la remise nécessaire, the former alone, when followed 
by a fraudulent apprehension, being able to result in an offence. 

he question has arisen there also in cases in which there appears 
to be thus no real authority for holding that a mistake ae to 
the motive for giving a thing can affect the validity of the 
consent implied inthe giving, or bar the transfer of the right 
intended to be transferred by it. 


On the other hand, the decision in Reg. v. Hehir involves 
the view that « mistake in regard to the value ef a note 
could not affect the consent to the giving of the note which 
was given, nor the legal consequences resulting from the de- 
livery in pursuance of that consent. Palles, C. B., thus said : 
‘The conviction here must therefore, if sustainable, rest 
upon this point—that a mietake in the mind of the donor, of a 
particular quality in a chattel, of the existence of which chatte 
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the giver has knowledge, and which chattel is physically hand- 
ed over to another, is as regards the possession of that chattel 
the same, as if the donor were pr of its existence. Now, 
this was the proposition as to which.the Judges:in Keg. v. Ash- 
well were equally divided, and for this neither. Cartwright 
v. Green, nor Merry v.. Green, was an authority. The actual 
decision, therefore, in Reg v. Ashwell, whilst.it overruled three 
cases, has not the advantage of a single prior authority to 
support it, and whether right or wrong, was one of first im- 
pression.” After pointing out the extremely loose and general 
character of Lord Coleridge’s remark as to holding ‘“‘that a 
man did what in sense and reason he certainly did not, 
that a man did in law what he did not know he was doing,” 
the learned Judge went on: ‘“‘If he intended to convey 
that because a man mistook the value of a coin which he know- 
ingly handed over under a mistake as to its value, intending 
that the coin should cease to be in his possession, and that it 
should be in the possession of another, 7 did not in law part 
with the possession of that coin ; he assumed, without argument, 
the question to be decided.”’ 
129. In France also, when a note of a higher value is given 
by a person as one of a lower value, the 

Perea gerade person who takes it with a knowledge of 
lawiol theft : the mistake at the time of the receipt, or 
who takes it without such knowledge, but 

appropriates the same after discovery ofits real value, is not con- 
sidered guilty of theft ; though this 1s rather on the ground that 
in such cases there is no taking as an act of the guilty party, 
but merely a giving; and not on the ground that the consent to 
the taking involved in the act of giving is a sufficient consent, 
notwithstanding the mistake or consequent misconception. 
Thus, where an individual by mistake gave to one Rabeau a bill 
for 500 francs in lieu of that for 100 francs, and she was 
convicted, the conviction was set aside on appeal in 1853, 
the Court of Cassation saying that there was no sous- 
fraction in the precise and legal sense of the word, as the 
aes had been made voluntarily by the proprietor to the 
accused ; that it mattered little that this delivery was the result 
of an error, and that the accused had knowingly and voluntarily 
epee from that error ; that it mattered still less that this error 
ad been discovered by the accused at a time more or less near 
that when the deliv was effected, and that it was further 
established that the fraud commenced from the very moment of 
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The Qourt of Cassation has also held that a person who, 
having inadvertently received a piece of ten francs instead 
of that of fifty centimes, refuses to return the same after the 
discovery of the mistake, is not guilty of theft. In another 
case, Poupinel received a sac of 1,000 francs in lieu of that for 
twenty-five francs which the person believed he was giving, 
and the Court of Cassation quashed his conviction fur theft on 
the ground, that for theft it was necessary that there should be a 
frandulent sous/raction of a thing pertaining to another person, 
that soustraire c'est prendre, c'est appri¢hender contre le gre du 
proprietaire, and that if the thing is delivered to him who appro- 
priated it fraudulently, there could be no theft.” The most 
notable case, however, is that in which Barthelemy in payment 
of a bill of one hundred and thirty-four frances and five centimes 
payable to Perrot, paid three hundred and thirty-four francs 
and five centimes to him, piling them up in his temporary 
absence on the counter in three piles, equal and distinct, each of 
one hundred franes, and on his return counting ina high tone 
one, two, three, and asking him whether it was right, and he 
taking them all with one turn of the hand without making 
any observation. When taxed four days after, he denied having 
received more than the correct amount of the bill, and it was 
held in 1856 that there was no theft, as there was no soustrac- 
tion, and fraud and bid faith accompanying an act other 
than that of soustvaction are not sufficient to constitute theft. 
The Court of Cassation observed that it mattered lictle that the 
sum had not been put intothe very hands of the offen ler, and 
that it had been counted at first on the cvunter, as the pro- 
prictor had not been dispossessed without her knowledge or 
against her will; and that it also was not material that the 
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sum had been reckoned by smal! distinct and separate groups, 
of which two would have formed two hundred francs which 
were not due, as all had been given and received indistinctl 
by the same title of payment, and that if for the part legi- 
timately paid, the elements of theit were completely wanting, 
they were incomplete for the surplus.” The same has been 
held even when the excess paid by a debtor and received by 
the creditor forms a distinct part of the money or the bills 
which represent the sum really due, if, at least, the whole 
has been delivered and éouché a titre de paiement. 


This has been denied, in cases in which the debtor, with- 
out intending to practice any deception as to the amount 
of his debt, and wishing to make payment of it, himself makes 
x mistake, by ignorance or inadvertence, as to the amount of 
the money or the bill which he hands overin payment, and 
the creditor, instead of removing the mistake, fraudulently 
pockets the sum thus delivered for another; as in such a 
case, the pltysical act of delivery 1s not accompanied by an 
intention of divesting one’s self of proprietorship in what 
is given, and therefore there 1s no voluntary delivery. 
R. Garraud observes, in reply to this, that there can 
be no theft where there is no soustraction, the intention of the 
victim who delivers the object being immaterial.” So far is 
the principle of the immateriality of the intention carried, that 
no distinction is recognized even between la remise volontaire, 
the result of wn error fortuitz or provoquée, and la remiss 
involontatre, which 1s the act of a madman, of an idiot or of 
an individual in a state of mtoxication. 


The contrary, however, has sometimes been held, even the 
Court of Cassation admitting in fact, that the delivery of an 
object, which has been made by the legitimate possessor or 
another person, either on account of error or of machinations 
dolosivzs, has the effect of excluding the appréhension, the 
element constitut:f of theft. It has even been decided, that 
it is impossible to assimilate even to an erroneous voluntary 
delivery, the delivery made by an insane person, or by an 
idiot who has no knowledge of his act, and who bears only 
such a quasi-animale will that the person making the delivery 
is only a passive instrument, by the aid of which he who 
receives the thing, in reality, takes it fraudulently. R. Garraud, 


V. Blanch, Erad. Vrat., 634. | 23 Y. Gar Dr. Pen. 
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in his Treatise on the French Penal Law,” observes that he 
cannot concur in recognizing that distinction, aa it involves 
2 contradiction, and says: Lst-ce que celus qui remet, sans le 
savoir, une summe plus forte que celle qu'il veut verser, ne doit 
pas éive reyardé, quant a cette remise, comme ayant ayt 
inconsciemment ? Et, cependant, celui qui a rec, u plus qu'il ne luz 
était di et qué le retient, ne commet pas de vol. Comment et 
pourquot en serait-il uutrement, parce que la remise aurait été 
faite par un individu privé de toute raison et de toute volonte.(c) 


130. It has sometimes even been held that the receiving of 
a thing given by- a mistake as to its 

No larceny if person jdentity, is larceny, even when the re- 
receiving shared giver's Covey shared in that mistake. Thus in 
mistnke at time of — a : 
receipt. State v. Ducker,* the jury was charged 

that :-—“ If the prosecuting witness 

delivered to the defendant ten twenty-dollar gold pieces 
under the belief that he was giving him that number of 
silver pieces, and the defendant so tuok them sharing the 
mistake, and if, upon discovering the mistake, the defendant 
knew ur had the means of knowing who the owner of the gold 
pieces was, but he thereupon, nevertheless, converted them to 
his own use, it was larceny.” Prim, J., who tried the case, 
said: “Zhe money in excess of that which the appellant was. 
entitled to receive was taken without the owner's consent, and 
that which was thus taken was appropriated to the appellant’s 
use with an intent to cheat and fraudulently to deprive the 
owner thereof. These two elements, being both present in 
this case, are sufficient to constitute the crime of larceny.” 


This decision was clearly wrong, in so far as it ignored the 
necessity of the two elements being synchronous. This was 
felt in WWolfstein v. People,* in which the Court went on to 
observe: “If, however, the error was not then noticed, 
but was afterward, and the intent of felonious appropriation 
was then formed and executed, the legal guilt of the prisoner 
was at that time incurred. As in the case of the finder of the 
lost article, the original taking may be lawful, but legal 





(c) Is it that he who delivers, without knowing that, a sum more than that which he 
wishes to pay ought not to be regarded, as to that delivery, as having acted uucon- 
aciously ? And, however, he who has received more than wasdue to him, and who 
retaing it, does not commit theft. How and why should it be otherwise, because 
the delivery should have been made by an individual deprived of all reason and of all will 


V. 90. | 26 8 Orey,, 34, | *3 6 Hun., 121, 
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accountability as for crime begins when the owner is dis- 
covered, and the intent formed unlawfylly and feloniously 
to deprive him of the possession thereof.” 


The leading decision in support of the view is that in 
Rvy. v. Ashwell,® in which Keogh handel to Ashwell a sove- 
reign, believing it was a shilling and not a sovereign, upon 
the terms that he should return a shilling on reteipt of his 
wages. Ashwell also on having te sovereign handed to him 
h mes'ly believed it to be a shilling, but after an hour (at 9 p.in.) 
discovered that it was a sovereign, and appropri ited it getting 


change for it. At 5-20 next morning Keogh went to the 


house of Ashwell, who first denied having got the sovereign, 
avd afterwards refused to return even the shi!liigs that had 
remained wit! him, on the g ‘ound that he had asked only for 
a shilling. Ashwell was convicted of larceny, the majority 
of the judges in favor of the conviction, holding that there 
could be no consent to a person taking possession of a coin 
delivered: to him without a correct knowledge of its value, and 
that thorefore Ashwell azjuirel pos3essioa only waen he 
came to know that it was a sovereign, and not merely a 
shilling that had been delivered, and that thus he was in the 
position of a finder of lost goods. In support of that 


(RB) Smith, J., explained the unsoundness of the argument derived from the analuvy of 
the finding of goods, by pointing out that it wus based on the couafuaion of the finding 
o:ut of a mistake with the finding of a chattel. He observed 2’that “ the principle pou 
which a finder of a lost chattel has been held gnilty of larceny is, that he has taken and 
carried away a chattel, not. believing that it hyd been abindoned, and at the time of 
such taking has had the f-lonious intent. The proyer direction tc be given to a jury 
being, as I understand, ‘Did the prisoner at the time of finding the chattcl intent to 
appropriate it to his own use, then believing that the true owner could be found, and 
that the chatte] had not been abandoned. If he did, he would be guilty o2 larceny, 
aliter he would not. Keogh intended to deliver the coin to the prisoner, aud the 
poser to receive ir. The vhattel, namely the coin, was delivered over to the prisoner 

y its owner, ani the prisoner received it honextly. He always knew he had the 
ccia in his possession atter it hwl been delivered to him. The only thing which was 
subsequntly fuund was that the coin delivered was worth 24) d., instead of 12 d., 
as had been supposed, This argument, as it seems to me, confounds the finding out 
of a mistake with the finding of a chattel. In some cases, the finder of chattel nay 
be guilty of larseny at Common Law; but how does that show that the finder out ofa 
mistake may a's» be guilty of such a crime? <A mistuke is not a chattel Tho chattel 
(namely the coin) in this case never wag lst; thea how vould it be found? In my 
judgment the argument upon this point for the Crown is wholly fallacious and fuils. 
(After quoting Baron Parke’s dctum in Merry v. Green**) 1 understand the learaul 
Paron wien he says ‘the law applicable to ull cases of finding applies, to mean the 
law appl'cable to the c.ses of finding a chattel, for there are nu cases extant as to 
fiuling out a mistake to which his remark could apply.” 

R. Garraud, in his Treatise on French Penal Law,?® says: ‘No contradiction 


exists between th? two solutions : that which does not see theft in the deed of abusiny an 
inadvertence or error of the proprietor who delivers an object to the author of the 


9. 16Q. P. D., 190. 7M. & W., 023, 
). B.D. v.86. 
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it was argued, that as the coin was given and received under 
the impression that it was a shilling and not a sovereign, 
the prosecutor could not be deemed to have consented to 
part. with the possession of the sovereign, and consequently there 
was no taking by the prisoner at the time of the receiving, but 
at the time of the discovery of the value of the sove:eign, and 
then also without the prosecutor's consent, so that he must be 
deemed to have had felonious intent at the time of taking it. 
Thus Lord Coleridge said: “ Iv appears to me that the sove- 
reign was received by the prisoner and misappropriated by: him at 
one and the same instant of time. In good sense, it secms to 
me, he did not take it till he knew what he had got ; and when 
he knew what he had got, that .same instant he stole it.” 
Cave, J., also supported the conviction, and said,°® <‘* It is 
impossible to come to the conclusion that, at the time when 
the sovereign was handed to him, the prisoner, who was then 
under a bond fide mistake as to the coin, can be held to have 
been guilty of a trespass in taking that which the prosecutor 
gave him. It seems to me that it would be equally logical to 
say that the prisoner would have been guilty of a trespass if 
the prosecutor, intending to slip a shilling into the prisoner’s 
pocket without his knowledge, had by mistake slipped a 
sovereign instead of a shilling .... In order that there 
may be a consent, a man must be under no mistake as to that 
to which he consents ; and, I think, therefore, that Ashwell did 
not consent to the possession of the sovereign until he knew 
that it wasa sovereign.” He further supported that view by 
reference to the consequences of the receiver’s acts in regard 
to the thing before the discovery of its exact nature and value, 
und continued: ‘ Suppose that, while still ignorant that the 
coin was a sovereign, he had given it away to a third person 
who had misappropriated it, could he have been made respon-_ 
sible to the prosecutor for the return of 20 shillings. In my 
judgment he could not. If he had parted with it innocently, 
while still under the impression that it was only a shilling, | 
think he could have been made responsible for the return of a 
shilling and a shilling only, since he had consented to assume 
the responsibility of a possessor in respect of a shilling only. 


fraudulent appropriation ; and that which sees, on the other hand, a theft in the act of 
an individual who should pick up in a street an object lost and appropriates it. The 
delivery of the object excludes the soustractivn in the first case; whilc this svustraction 
is the first act of the appropriation in the second case.”’ 


P. P. 200 & 203, 
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It may be said that a carrier is responsible for the safe custody 
of the contents of a box delivered to him to be carried, although 
he may be iguorant of the nature of its contents; but in that 
case the carrier consents to be responsible for the safe custody 
of the box and its contents whatever they may happen to be; 
and, moreover, a carrier is not responsible for the loss of 
valuable articles, if he has given notice that he will not be 
responsible for such articles unless certain conditions are 
complied with, and is led by the consignor to believe that the 
parcel given to him to carry does not contain articles of the 
character specified in the notice." In this case Ashwell did 
not hold himself out as being willing to assume the respon- 
sibilities of a possessor of the coin whatever its value might be; 
nor can I infer that at the time of the delivery he agreed to 
be responsible for the safe custody and return of the sovereign. 
As, therefore, he did not at the time of delivery subject him- 
self to the liabilities of the borrower of a sovereign, so also I 
think that he is not entitled to the privileges attending the 
lawful possession of a borrowed sovereign.” 


This view is not correct, however, and it was not accepted by 
the majority of the Judges, the court beiag equally divided 
even as to the conviction. Stephen, J, referring’ to the 
contention “ that the delivery being made under a mistake, 
passed neither the property in the sovereign nor the right to a 
possession of it, and that the prisoner must be regarded as 
having taken it, not when he accepted it under a mistake as 
to its value, but when knowing its value he determined to 
appropriate it to himself, or when he did so appropriate it by 
getting it changed and keeping the change;” observed, that 
that ‘view is contrary to principle, because it evades by a 
legal fiction the principle that a fraudulent appropriation 
consequent upon an innocent taking is not larceny.” Likewise 
Mathew, J., said:"* “In my judgment, the subsequent dis- 
honesty of the defendant is no more evidence of a felonious 
intent when the coin was changed iu this case than it would 
be where the coin was received upon an express promise, 
which was afterwards broken, to account for the change. I 
think if this conviction be affirmed, any dishonest dealing with 
the property of another, by whatever means possession of 
the property may have been acquired, may be made the ground 
for a prosecution for larceny.” 


i eiecemiaaaanll 





81 Batson v. Donovan, 4 B, & A., 21. 3816 Q. B, D., 209. 
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And this latter and correct view prevailed in The Queen v. 
Hehir,® the indictment in which was for larceny of a ten 
pound note handed by Leach to Hebir in part payment of 
a debt of £2 odd due by the former to the latter, and 
believed by both at the time of the handing to be a £1 note. 
Within twenty minutes after Leach discovered his mistake, 
and when he found Hehir within another ten minutes, 
Hehir had become aware of the mistake, and with intent 
to appropriate the same had changed the note. Mudden, 
Gibson, Holmes and Murphy, J. J., agreed with Lord Cole- 
ridge and the actual decision in The Queen v. Ashicell, chiefly 
on the ground that the common mistake was a bar to the 
transfer of the property in the note and therefore of its 
possession, which must be deemed to have been transferred 
at the time of the discovery of the mistake. Thus Madden, 
J., said; “ A man to whom achattel is delivered undera 
mistake as to its identity, does not thereby acquire legal 
possession ; and if he subsequently discovers the mistake, and 
fraudulently misappropriates it to his own use, he is guilty of 
larceny.’ The majority of the court held, however, that the 
offence of larceny had not been committed, as there was no 
felonious intent when Helir took the note, and that he took 
it when it was handed to him, and that he had lawful posses- 
sion of 16 from that time. though he then knew it to be only a 
#1 note. Most of the Judges discussed the question as to whe- 
ther there could be'a giving or taking, a transfer of possession 
hy the delivery of a note in the circumstances, whether there 
could be a consent to the giving or taking in the absence 
of a knowledge that it was a £1 note. Andrews, J., in 
his judgment, said s “1 think with all respect it is not only 
un extreme refinement but an absolute fiction to say that, 
although the prisoner actually took the note when it was 
handed to him, still he did not take it until a subsequent 
time when he afterwards became aware that it was a £10 
note and that he then took it, when in fact he did not 
take it atall, for he had it thenin his possession, having 
received it sometime previously, Such a refinement seems 
to me to uprect one of the fundamental and well settled 
principles of the Common law of larceny, that an innocent 
taker dues not commit larceny by his subsequent fraudulent 
appropriation of the chattel innocently taken; und by a 
fiction, which should have no place in the criminal law, to ignore 


8¢ (1895) 2. 1, B., 703, , 8 P. 721, 


tlie actual taking, and to make, in the language of Mr, Justice 
Talfourd, ‘a mere movement of the mind’ amount to a taking. 
.. « What [ have: ventured to describe as a refinement and 
fiction gives to the word take not only a meaning which in 
iy opinion it does not bear in Jarseny, but also a strained and 
unnatural meaning which the word, as commonly used aud 
understood, never conveys. I think the use of the word take 
in this unreal sense is largely due to what [regard as the 
erroneous assemption that one man cannot intelligently give 
to another, and the other intelligently take, the lawtul 
possession Of a thing of which neither of them knows the 
quality or value, and which, if the giver had known the 
quality or value of it, he would not have given.” Palles, C. B., 
said: If Leach had in fact the intention expressed by his act, 
the prisoner would have had lawful possession of the note ; 
and L hold that so long as the prisoner believed the note to be 
fir £1, the prosecutor cannot be heard to say that he hail 
not that intention; and if he cannot, neither can he say that. 
in the interval between the note being put into the hand of 
the prisoner, and the discovery by the latter of the mistake, 
the prisoner had not its lawful possession. Thus even if on 
the discovery of the mistake he was bound to return the note 
unconditionally, the conviction would be wrong.” Sir P, 
O’Brien, L. C. J., suid :—* It is said that, though the accused 
in this case got the note into lis hand under circumstances 
where ex concessis the relation of master and servant was not 
intended to be created, that theagh he got it into his hand— 
though he got the chattel, the £10 note, into his hand— 
he did not receive it. . . « Leach, intending to part with 
the possession of it—guave the chattel to Hehir, and, in my 
judgment, Hehir, to whom he gave it, in the eye of the law is 
well as in the eye of common sense, received it. The one gave 
unreservedly; the other honestly received unconditionally. 
True, the giver gave under a mistake as to its value, believing 
it to bea £1 nute, whereas iu fact it was a £10 note. No 
doubt he wouid not have given the particular chattel if he 
knew it was a £10 note; but the very fact of his mistaken 
belief that it was only a £1 note, made him give the note 
without any condition or reservation whatever, He manually 
transferred the chattel, to use the language of Lord Bramwell 
in The Queen v. Middleton,™ not involuntarily, not acci- 
dentally, but on purpose.” 


$6 20,0,R., 38. 
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181. Thesame principle will apply evon if the person receiv- 
, ing the thing does not share the giver’s 
No larceny if person mistake, but receives it without a know. 
receiving was not aware ledoe of the mistake; asin such a case 
of giver’s mistake at , . ° 
time of receipt. also, there will be no felonious intent at 
the time of the receipt. Thusin Jones 
v. State,” a little girl had been entrusted with a £20 gold-piece 
for buying a chicken, and bringing that and the change. She 
took the chicken for 25 cents, and believing that the gold 
piece was a dollar went back with 75 cents only, which were 
given her in change by the vendor who saw her mistake 
and tried against its discovery. The Supreme Court held 
that she parted with the gold-piece voluntarily, and he 
was rightly in possession of it, having obtained it without 
fraud or dishonesty or against the girl’s consent. Tlie acquittal 
on the charge of larceny proceeded on the ground, that if he 
handed to the girl $19°75, her ignorance of the value of 
the coin would be of no consequence, and his fraudulent 
intent was formed and his frandulent conduct begun when he 
ascertained that the girl believed the coin to be a silver dollar. 


' 132. Fraud is only a form of error, being such error as is 
wilfully caused, l’erreur tntenttonnellement 
produtte, produite par l’emplot de certaines 
manaeuvres. Ithas been explained above 
in section 38 that it does not negative the consent cansed by it, or 
invalidate a contract induced by such consent. Its effect in cri- 
minal law is the same, it beiug considered insufficient to make 
consent altogether inoperative or immaterial. The analogy of the 
effect of fraud in the law of contracts is not complete, however, 
as a contract 1s made up of consent itself, while an offence is not, 
and consists of quite different elements. Besides, in the law of 
contracts fraud only makes a contract voidable, and in the law 
of crimes there is no such middling position for the act con- 
sented to which must, therefore, either be or be not penal. This 
is correct even when the crime consists of the infringement of 
some right or duty created by a contract. 


Effect of fraud on 
consent in law of crimes. 


This distinction, as to the effect of fraud in the law of 
contracts and in the law of crimes, is well brought out in 
sume of the decisions in Rey v. Clarence.” Speaking of the 
maxim that fraud vitiates consent, Stephen, J., observed in 
that cuse: “It is commonly applied to cases of contract, 


£8 Tex. App., 42. {| 8 28Q. B.D. 4h. 
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because in all cases of contract the evidence of a consent 
‘not procured by foree or fraud is essential; but even in 
these cases care in the app ication of the maxim is required, 
because in some instances suppression of the truth operates as 
fraud, whereas in others at least a suggestion of falsehood ts 
required. The act of intercourse between a man and a woman 
cannot in any case be regarded as the performance of a con- 
tract. _ In the case of married people that act is part of a great 
relation based upon the greatest of al] contracts, but standing 
on a footing peculiar to itself. In all other cases the immoral- 
ity of the actis inconsistent with any contract relating to it. 
Thus in no case can considerations relating to contract apply 
to it. The effect of fraud upon a contract is to render it 
voidable at the option of the party defrauded. This clearly 
cannot apply to sexual intercourse. It is either criminal if 
the woman does not consent, as if her consent is obtained by 
certain kinds of fraud, or it is, as this was, a breach of matri- 
monial duty, or it is not criminal at all.” 


In the same case, Wills, J., observed”: ‘In respect of a 
contract, fraud does not destroy the consent. It only makes it 
revocable. Money or goods obtained by false pretences still 
become the property of the fraudulent obtainer unless and until 
the contract is revuked by the person defrauded, and it has 
never been held that, as far as regards the application of the 
criminal law, the repudiation of the contract had a retrospective 
effect, or there would have been no distinction between 
obtnining money under false pretences and theft.” So also, 
Pollock, B., observed:® ‘“ ‘To hold that an act in itself innocent 
‘becomes a criminal assault by reason of the cuncealment of a 
material fact, which, if communicated, might give rise to an 
objection by the person affected by the act, would, where there 
is disease, include a variety of cases beyond that which is now 
under discussion ; such as a kiss given by a parent suffering from 
small-pox or scarlet fever to his child, or even the shaking ofa 
friend’s hand by one who 1s suffering from a contagious disease.” 


133. It is an old maxim—voluntas vitiata per dolum vel 
oo —_ machinationem non excludit delictum. 
rand negatives offences : Se 
of which cbeenee ofcon. 0'Withstanding, however, some differ 
sent is essential consi- Crces of opinion, and some exceptions in 
tuent, practice, fraud does not negative consent 


in criminal law; and consent, even if 
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caused by frand, negatives an offence, of which the 
absence of consent is an essential constituent. There are 
eases which lay down the law in general terms, that wherever 
there is consent, even though obtained by fraud, the crime is not 
committed. And this is true, even though there may be some 
other offence committed notwithstanding such consent. ‘Thus the 
taking ofa thing will not be larceny, even if the coneent to the 
taking is given on account of fraud, though in the Indian law, 
if may constitute cheating. So sexual intercourse witha female 
is not rape when her consent to it is given on account of fraud, 
though in some cases it has been held to be anassault.“ To illus- 
trate the general proposition in regard to rape, it may be looked 
upon as settled that, except in particular cases under special 
legislation sexual intercourse with a woman with her consent 
is not rape, even when the consent has been obtained by fraud. 
Thus Stephen in his Digest of the English Criminal Law lays 
down that if conscious permission ts given by her, the intercourse 
does not amount to rape, although such permission may have 
been obtained by fraud, and although the woman may nut have 
been aware of the nature of the act; the only exception 
mentioned being that specially enacted in regard to the false 
personation of the woman’s husband. 


In the United States also, it is generaily held that rape is 
negatived by the woman’s consent, even if it should have been 
obtained by fraud. Thus Dr. Bishop says: ‘ Where the 
woman consents in fact to the connection, it is not rape in the 
man though he obtained Iker consent by persuasion or even by 
fraud. {f a physician tells a woman that copulation ia neces- 
sury in the treatment of her case, and she consents through 
faith in his representation, it is not rape. Though her consent 
was obtained by fraud, still she consented.”” There is a 
general agreement that it is not rape where a medical practitioner 
represents to a putient that cuitiun is necessary for the treatment 
of her case, and she consents to connection with him, through 
a belief in his representutions; for there is a consent to the act, 
though fraudulently obtained;® though of course there will be 
no consent to the coition if she consented only to a medical 
examination or treatment of ler, or even to a medical operation. 
Stowe, J., said in Com. v. Childs“: “ No amount of persuasion 
or solicitation, however improper, uo amount of deception or 
even fraud however villainous or outrageous, will make illicit 


rm .r Saunders, 8 C. & P., 265. *3 Walter v. People, 50 Barb., 1 
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Intercourse constitate rape, where the woman, induced or 
persuaded, consents to the act.” This has been held in some 
other cases also, It is a general maxim, that the employment 
of arts and devices, without force, is not sufficient to constitute 
intercourse the offence of rape.” It is generally held that there 
can be no conviction for rape where the woman’s consent was 
obtained by stratagem or by surprise or fraud, as by a fictitious 
marriage ; nor where her consent was obtained by fraudulent 
representations. In State v. Murphy, “ Collier, C.J., in deliver- 
ing the opinion of the Supreme Court of Alabama observed, ‘If 
@ woman be beguiled into her consent by marrying a man 
who had another wife living, or by causing the nuptials to 
be illegally celebrated and persuading her that the directions 
of the law had been observed; in neither case will the pre- 
tended husband be guilty of a rape.” 


134, That consent obtained by fraud is not necessarily such 
as must be entirely inuperative in crimi- 

Intercourse with a nal law, is borne out also by the 
porate has de common law relating to what are gene- 
band. rally called personation cases. The 
uestion of the guilt in such cases has 

now been settled in England, India and in the greater part of 
the United States, by special legislation ; but the older doctrine 
is still of considerable value for illustrating the exuct effect of 
fraud on consent, In England it was held iv a long series 
of cases that if a peraon had connection with a woman by 
entering her bed and lying there with her as if he were her 
husband, he would not have thereby committed the offence of 
rape. The leading case is 2. v. Jackson,” in which this was 
held by eight judges against four, Dallas, C. J., pointing ont 
forcibly the difference between compelling a woman against her 
will, when the abhorrence which would naturally arise in her 
mind was called into action, and beguiling her into consent ani 
co-operetion. Some cf the eight judges expressed a doubt, 
and iutimated that if the case occurred again, they would 
advise the jury to find a special verdict. ‘his decision was 
however tollowed in R. v. Clarke, in which Jervis, C. J., in 
giving the opinion of the Court® observed that the court had 
conferred with several of the other judges, and that the question 
could not be permitted > be re-opened. In these two cases, 


UG Ala., 765.” #8 6 Cox, U. C., 412, 
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the accused had entered the bed with a view to pass fur her 
husband, and to have connection with her if she did not discover 
the mistake, but not: with the iatention of forcing her in case 
uf the discovery. ‘They have been repeatedly followed” evea 
in cases in which there was no intention to desist on discovery, 
but a determination to effect one’s intention at all events.! 


_ The same was held in Reg. v. Saunders,* in which the facts 
were the same, and rape was held not to have been committed; 
but under a special statate,* the offence was held to be an 
assault; Gurney, B., observing in summing up to the jury, 
that if they thought that “it was a fraud upon her, and that 
there was not consent as to this person, . . . . that the 
prosecutrix was imposed upon, and that under that imposition 
she consented,” they must find the prisoner guilty of an 
assault, 


In R. v. Barrow,‘ the woman fancied that the prisoner was 
her husband until the act had been consummated, and Bovill, 
C. J., Channel, B., and Byles, Blackburn, and Lush, J. J., held 
that there was no rape; Bovill, C.J., saying: ‘“ What was done. 
was, therefore, with her consent, though that was obtained by a 
fraud. We are of opinion that this ease comes within that 
class of cases in which it has been decided that where, under 
such circumstances, consent has been obtained by frand, the 
offence does not amount to rape.’ The correctness of this 
decision was duubted by all the Judges (Kelly, C. B., Mellor, J., 
Denman, Field, and Huddleston, J. J.,) in The Queen vy. 
Flattery,’ which was decided, however, on another point. 


The Irish Supreme Uourt held the contrary, however, after 
a consideration of all the English cases in Reg. v. Dee,® in 
which the person having the intercourse with the woman 
knew that she mistook him for her husband, as when he 
entered the room, she considering him her husband said (in her 
sleep) ‘*you came in very soon.’ She discovered her mistake, 
and withdrew her consent during the act. The decision 
proceeded on the general ground that she did not consent to 
the connection with that person, and therefore his act 
was a rape. May, C. J., Palles, C. B., and Lawson, J., 
relied chiefly on the fact that the act consented to was different 


50 R. v, Frances, 18 U.0. C. B., 116. 8 1 Vict. c. 85. S. 11. 
2 B. v. Williams, 8 C. & P., 286. # 11 Cox. 0.'O., 191, 
®8C. & P., 205. 62 Q. B. D., 410, 
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from that done. Murphy, J., indeed appears to have thonght 
that there was no consent, as it had been induced by fraud. 
He observed’ that the question was, *‘ whether the accused 
having, by fraud or device, induced the woman to believe 
that she was submitting her person to her husband, and having 
thus obtained her consent to the act of connection, committed 
the crime of rape; ’’ and said, ‘* Where the will does not accom- 
pany the act there is no consent, and every invasion of a 
man’s person or property without consent or will is against 
consent aud will, , . . This woman consented to inter- 
course with her husband, and the accused induces her to 
believe he is her hnsband and so obtains possession of her 
derson. She never consented to this violation of her virtue.” 
O’Brien, J., said®: ‘ We have it that the crime is capable 
of being committed against a person deprived of reason—that 
is the case of Reg. v. Fletcher—or against a person partially 
or temporarily deprived uf reason,’ ur against a woman over- 
powered by fear,” or during sleep." All these cases go upon 
the ground of incapacity to consent. And it occurred to me 
during the argument that the link between those cases and 
the present was capable of being completed by putting the 
case ofa woman who was blind. For I suppose it could 
not be denied that a woman who was blind, and deceived 
into supposing another person was her husband, wvuld be 
the subject of the crime in law, And what difference in 
reason can exist between the offence of persunating the 
relation of a husband by means of a woman’s blindness and 
by means of the darkness, for one is the veil of infirmity 
and the other the veil of nature. No doubt the question is 
open to the argument that the object of the law was to pro- 
vide for the case of violence or inability to consent, and that, 
except under certain conditions, it left women to preserve 
their own virtue, though it has not left persons to preserve 
their property against aggression cummitted by the same 
mneans, , . . » Whiether the act of consent be the ree 
sult of overpowering force, or of fear, cr of incapacity, or 
of natural condition, or uf deception, it is still want of con- 
sent, aud the consent must be, not consent to the act, but to 
the act of the particular persopn—not in the abstract, but in 
the concrete, for otherwise the consent, in principle, would be 
just like the act of handing money in the dark to one person 


7 P., 599, ® Reg. v. Camplin, 1 Cox C. C., 220, 
© P., 697, | 10 Reg v. 7 L.T, Rep. N.8., 184. 
14 Reg. v. Mayers, 12 CoxC, C., 311, 
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which was received by another, who would, nevertheless, in 
that case be guilty of a crime.” 


That view was taken by some courts in the United States, 
but the weight of opinion there also is in favour of the view 
maintained by the English Courts.” Thus in Wyatt v. State™ 
it was held that ‘* where a woman yields to sexual inter- 
course with a man supposing him to be her husband, and is 
thus outraged in fact by fraud, she gives no intelligent as- 
sent to what is done, and she as much withholds her assent 
to the act done, if the case was apprehended by her, as the 
imbecile, and even would revolt from it, yet in such a case, 
under the rule laid down, there would be no rape.” 


The French courts also take the same view. Thus, where 
an individual introduced himself into the bed of a female while 
asleep, from where her husband had just gone out, and pro- 
filing from that surprise consummated his attempt, his con- 
viction for rape was set aside by the chambre d’ accusation ofthe 
Court of Besancon on the following grounds":— Que le viol est, de 
sa nature, toujours et nécessairement accompagné de violence em- 
ployée sur la personne méme ; que c'est la force, c’est-a-direé la 
violence gui constitue le viol; que la violence n’cst pas seulement 
une circonstance aggravante du fait, mais qu'elle en constilue 
a elle seule la criminalité ; qu’en admettant comme sincére et 
vraie la déclaration de la plarnante, il en résulte qu'il y a eu de 
sa part un consentement donné par erreur ; mais erreur ainsi 
que le défaut de consentement ne peuvent seuls consirtuer le crime 
de vil, ués que Uerreur ou le défaut de consentement n'a pas 
été accompagné de violences murales ou physiques; qu'd ia 
vérslé ce fail est profondément immoral, mais que la lui 
gardant le silence sur un fait de cetle nature, on ne doit point 
y suppléer par analogie.’" 


That the rapeis, from its nature, always and necessarily acoomranied with 
vialence employed over the persona itself; that it is the force, that is to say, the violence 
which constitutes the rape; that the violence is not only an aggravating circumstance 
of the act, but that which alone constitutes theZcriminality of it; that in admitting as 
sincere and true the declaration of the complainant, it results from it that there has beon 
on ber part a consent given by error, but the error, like the defect of ocousent, cannot 
alune constituto the crime of rape, as the error in the defect of conteut has not been 
a-compavied with moral or physical violence; that in truth, this act is profoundly im- 
moral but that the law preserving silence over an act of this sort, one ought not to 
make it up by analogy. 


18 Rtate wv. Shephard, 7 Conn., 54, 3 Swan., 396. _ 
People o. Metcalfe, 1 Wheel. CO, IV. Adolph, & Helie, $17. 
C., 879, 1829 Journ. Dr. Crim., 45. 
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Fraud is, no doubt, not an essential constituent of these offen- 
ces, because, as pointed ont in The Queen v. Hehtr by Gibson, 
J., this absence of consent does not depend on fraud. It 
is a conceivable case that a married woman might in the 
dark submit to a man whom she believed to be her husband, 
without guilty intent on his part, from a mistake of rooms 
or otherwise.” He no doubt adds, that “in a civil action 
for assault I doubt that he could justify his possession 
of the woman by leave and license, though of course from 
absence of mens rea he would not be guilty of rape.” 


135. The opinion that consent obtained by fraud does not 

_ negative the offence of rape appears to 

_ Cases against convic- be supported most often, as may have been 
tion for rape turn on the ti d b b : f ; t th fi | 
supposed necessity of MOticed above, by reference to the fina 
furce for that offence. | Gecision in cases relating to rape. The 
acquittal in such cases, it must, however, 

.be confessed, is not always a safe guide for the formation of 
an opinion as to the effect of fraud on consent, because in 
common Jaw consent was, as explained in S. 95, often confused 
with will, and the use of force generally held essential for rape. 


Almost every writer on the Common law of England defines 
rape as the unlawful carnal knowledge of a woman by force 
and against her will; and the definition bas been adopted even 
by recent writers.’ In Scotland, Hume in his Commentaries 
on the Criminal Law said, that to constitute rape the knowledge 
must be against her willand by force; and he has been followed 
in that by Alison” and other Scotch jurists.” The same is 
still held sometimes by courts. Thus in Reg. v. Sweenie,” 
Lord Cowan observed: ‘It is of the essence of the crime of 
rape that carnal knowledge of the woman’s person should be 
had forcibly and without her consent—in other words, by the 
adverse will of the woman to the act being overcome by force 
on the part of the ravisher. It is this that constitutes the crime 
accordding to all the authorities; and nothing short of it will 
support the charge.” Lord Neaves said : Po the crime of 
rape by our law the element of force has always been essential.” 


The same is sometimes held in the United States also. It 
was even held in some cases that there would be no rape or 
attempt to commit rape, if the intention was merely to gratify 


III Russ. Cr., 223. Alis. 8c. Cr., 200. 
I Hale, 627. Macd. 8c. Cr., 166. 
Rast P, C., 437, 8 Con, C.C,, 228, 
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one’s passion, and not todo so by force in spite of. the 
woman.” And in Wyatt v. State," the instruction to the jury 
was held to be wrong, as in it “the idea of force, as one 
ingredient of the offenre, according to all the definitions - in 
our Acts, and in all the criminal authorities, was entirely 
discarded’; and it was held that the definition of rape 
necessarily included ferce as an essential element of the crime. 
In some of the States, as for instance, in Tennessee, rape has 
been even expressly enacted to be “the unlawful carnal 
koowledge of a woman forcibly and agaiust her will.” 


Nor is the rule different on the. Continent of Europe. 
Adolphe and Helié in their work on the Theory of Code Pénal™ 
say, that violence is the characteristic element of rape, that is, 
vieleace which constitutes its criminality ‘out entecre, that it 
is not only au aggravating circumstance, but an essential base 
of it; ele ne forme donc point une question a part; elle est 
comprise dans le viol, qui la suppose nécessatrement. 


136. As casesof intercourse without the woman’s full, 
free. and intelligent consent came befure 
the courts, and in such form as to require: 
punishment in the interests of the 

society, the scape of the offence of rape was widened by a 
steady extension of the word force to embrace cases not falling 
within its literal meaning. The extent of this extension 
became in time a matter rather of precedent and authority than 
of argument and reason, as the necessity of further extension 
by judicial interpretation diminished with the increased and 
steady activity of the Parliament which stepped in to supply 
the defect in the definition of the offeuce, and to provide for 
cases falling outside it and requiring punishment. In 
Staie v. Lung,” Bigelow, J., after referring to several cases of 
constructive force, said: “‘ The sum of the cases seems to be 
that to constitute rape, where there is no force used, the woman 
must have been unconscious, or unable to fairly comprehend 
the nature and consequences of the sexual act. It must 
necessarily go thus far, or else there is no distinction between 
rape, where the force used is constructive, and seduction.” 


In Lewis v. State,* Stone, J., in delivering the opinion of 
the Supreme Court of Alabama, observed that it was settled by 
a chain of adjudication too long and unbroken to be shaken, 





a ae 
20 Com. v. Fields, 4 Leigh., 648. a2 TV. S14, 
#1 2 Swan., 394, a a me 21 Nev., 209. 
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that force was a necessary ingredient in the crime of rape, 
and that the only relaxation of the rule was that this force 
might be constructive. ** Under this relaxation,” he continued 
‘sit has been held that where the female was an idiot, or had 
been rendered insensible by the use of drugs or intoxicating 
drinks, and in one case where she was under the age of ten 
years, she was incapable of consenting, and the law implied 
force.” In McQuirk v. State,® Somerville, J., in delivering 
the opinion of the court, observed that it was an essential 
constituent of the crime of rape that the act should be 
intended to be done with force, actual or constructive, and 
without the woman’s consent. 


The Court of Cassation also has repeatedly held that surpris- 
ing a female while asleep into sexual intercourse under the 
impression that she was having it with her husband would be a 
rape. Thus it convicted Lebas of rape for surprising one 
Laurent, while asleep in her bed, as her husband, observing 
“ that the crime of rape not being defined by law, it pertains 
to the Judge to find out and establish the elements constitutive 
of this crime according to its special character and the gravity 
of the consequences which it can have for the victim and for 
the honor of the families, and that the crime consists in the 
act of abusing a person against her will, soit que le dé faut 
de consintement résulte de la riolence physique ou morale 
exercée & son egard, soit gu't! résulte de tout autre moyen 
de contrainte, ou de surprise pour atteindre, en dehors de 
la volonté de la victime, le but que se propose l’auteur de 
Vaction.*(7) Similarly in convicting Labor, who had entered 
Bandal’s house by scaling over a wall and committing inter- 
course with her while she was asleep, the court observed that 
the character essential and constitutive of the crime of rape 
consisting in the deed of abusing a person against her will, it 
results from it that the act, thus qualified, exists with all its 
legal elements, when even in the absence of all physical or 
moral violences, /a surprise seule suffit & son auteur pour aiteine 
dre, en dehors de la volonté de ra victime, le but coupable qu’il se 
proposait.” (g) 

(f) Whether the defect of consent reanlt from physical or moral vinlence exercised in 
regard to her, or Whether it result from all other means of constraint or of surprise, 
_ ritalin spite of the victim's will, the object whivh the author of the act proposes 


(g) The surprise alone suffices to its author to attain in spite of his victim's will 
the gailty object which he has proposed to himself. 


37 Blanch. Etud. Prat., 111. 
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In the Spainsh Penal Code, it is expressly enacted, that 
intercourse with a female will be rape, not only when it is had 
by force or intimidation, but also when she finds herself 
deprived of reason or sentiment fur any cause.” 


A project of Code Pénal provided for the punishment of 
kidnapping by violence or fraud, and consequently by the 
aid of threats, philters, intoxicating liquors, or all other means 
which would have deprived one of the use of his will. In the 
final draft the mention of violence and fraud only was retained, 
and Adolphe and Hélie in their work on the Theory of Code 
Pénal® observe that the other means constituted a_ real 
constraint. 


137. It was unanimously held, however, that the term force 
even as most liberally construed, did not 
include fraud,” and that fraud could not 
supply the place of force in the definition 
of rape.” In JWyatt v. State,” it was held that fraud was not 
equivalent to force, and that intercourse, when consent to it was 
obtained by fraud, would not constitute rape. Caruthers, 
J., said in that case, that “fraud and stratagem, then, cannot 
be substituted by force, as an element of this offence 
according to the existing law.” : 


Force did not include 
mere fraud, 


This view was fullowed in Bloodcorth v. State,® in which 
the consent to intercourse was obtained by a fictitious mar- 
riage, and the offence was held not to be rape; ‘ for, to say 
that a thing is done forcibly and against the will of a party, 
is not sustained by showing that no force was used, but that 
fraud and deceit had been used instead of force.’’ Freeman, 
J., in delivering the opinion of the court, observed: ‘In 
fact, the idea of attaining an end by the use of fraud neces- 
sarily excludes the idea of force, and is antagonistic to it.” 


In People v. Barton, force was held essential to constitute 
rape, und the contention that fraud was to be construed to 
mean force was nezatived. In Lewzs v. State,” Stone, J., in 
delivering the opinion - of the court, said : ‘When the cohab- 
tation is in fact consentive, although that consent was procured 
by fraudulent personation of the female’s husband, there ia 


Art. 368. 32 2 Swan.,394. 
lV. 496. 35 6 Baxt., 614. 
50 People vr. Barton, 1 Wheel. C. C., 378. 5# 1 Wheel. C.C., 378. 
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neither actual nor constructive force, and such act dees not 
amount to the crime of rape.” In Pleasant v. Stat2,™ 
there was an aggravated assault by a slave upona white 
woman, and the Supreme Cuurt of Arkaasas said: ‘‘ The better 
authority would seem to be, that if the man accomplish his 
purpose hy fraud, as where the woman supposed he is her hus- 
band, or obtained possession of her person by surprise, without 
intending to use force, it is not rape, because one of the es- 
sential ingredients of this offence is wanting.” 

In Walter v. People,” it was held wrong to instract the jury 
that, “ where resistance is not made by reason ofa representation 
leading the female to believe that sexual penetration of her 
body is necessary for the recovery from disease, the force used 
in ordinary intercourse is sufficient to constitute rape ;’’ the 
correct rule being that even if thedefendant had accomplished 
his allezed prrpose by fraud, without intending to use force, 
then such fraud does not constitute rape, unless the evidence 
shows that the defendant intended tuo use force, if the fraud 
failed. In State v. Brooks,” the court expressly observed 
“that females are protected by law from violence of this kind, 
by the just infliction of the severest penalty on cffenders, but 
where there is no coercion in any form, and tricks and deception 
are employed to accumplish the same end, there, as azainst 
these, femules are protected only by such laws as protect the 
whole community against fraud and imposition.” 


In Reg. v. Camplin,® Patteson, J., in pronouncing sen- 
tence, observed : ‘‘'l'he prosecutrix shewed by her words and 
conduct up to the very latest moment at which she had sense 
or power to express her will, that 1t was against her will that 
such intercourse should take place ; and it was by your illegal 
act alone, that of administering liquor to her to excite her to 
consent to your unlawful desires, that she was deprived of the 
power of continuing to express such want of consent. . . . 
- « Your case falls within the description of those cases in 
which force and violence constitute che crime, butin which 
fraud 13 held to supply the want of both.” The verdict of 
guilty in this case was sustained by fifteen judges, but the . 
reference to fraud was quite udtra vires however, us piving liquor 
to drink 13 not per se a fraudulent act, and there was no other 
fraud in the case, and the verdict of guilty did not proceed and 
was not based on the ground of fraud. 


13 Ark., 360. 38 76.N.C., 1, 
30 Harb., 144, | 99 ] Cox, C. C., 220, 
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The same view appeais to be taken on the Continent 
of Europe, Both French and German lawyers consider 
that consent obtained by fraud or machination leading to 
the non-resistance to an act is not equivalent to force or 
violence required for rape, and that sexual intercourse obtained 
by consent induced by fraud or machination is generally not 
rape. Thus Adolphe and Hélie in their work on the Theory 
of Code Pénal,® speaking of the absence of her resistance 
proceeding from fraud or guilty machination, refer to the 
question whether that fraud or that machination ought not to 
be considered as violence itself, and say. that the negative has 
been decided in a personation case. In Germany, Hiilsehner 
says, “! that durch List keine “vis compulsiva” geiibt werden 
kiinng, set selbstverstindlich.“ Olshausen, in his Commentary 
on the German Penal Code,“ commenting on Art. 240, after 
observing that a person may be compelled to do an aet only by 
violence or threats, and thatifa person is Induced to it by 
other means, it will be so nut on account of compulsion but 
of a free determination, says: Zs gilt dieses namentlich von 
der Anwendung der List, insofern der Ueberlistete durch. 
eine Tiiuschung zu einer Haudlung, etc. veranlasst, aber nicht 
genvthigt wird.” And kann nach der positiven Gesetzgebung 
List als ein Mittel der Nothigung ibsrhaupt nicht angesehen 


werden.” 


In Italy, Francesco Carrara, in distinguishing fraud from con- 
structive force said: Quz potra esservt tnganno, potre esservi 
seduzione; ma non vi & movimento alcuno di forze meccaniche 
costringenti il corpo; wz quale concorse col seduttore all’aztone, 
per impulso proprio, senza che questi esercitasse abuso di forza 
morale costringente l’animo della vitttima ad un atto che le 
fosse repugnante.® “ 





a 


(f) Through cunning no violence can be exercised ix self-evident. 

(y) This holds good in the application of cunning (device), inasmuch as the (party) 
deceived was induce, but not compelled to the act through deception. 

(h) Deceit cannot be looked upon at allas a means of compulsion according to 
positive law. 

(i) There may be deceit, there may be seduction ; but there is no movement of 
mechanical force constraining the body, which conours with the seductor to the act by its 
own impulse, without there being exercised an abuse of moral force constraining the 
mind of the victim to an act which was repugnant to it. 


IV., 317. | +3 P, 860. 
5, G., 35, 10, #3 Oarr, Prog., Art. 1499. 
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138. There is no doubt that sexual intercourse obtained by 
fraud has often been said to deserve 
punishment Judg 
observed, that it ought to be deemed, if 
not rape, an offence punishable with only slightly less 
severe punishment ; as the moral a is similar, though 
not the same, in both the cases. Thus, in Wyatt v. State,“ 
Judge Caruthers observed “that the moral turpitude of the 
crime (of rape) is as great when perpetrated by fraud and 
deception, as by force,” and that the act richly deserved to 
be severely punished. This was approved virtually in PBlood- 
worth v. State,“ and the attention of the State Legislature 
was called to the case with a view to the enactment of a law 
that wonld meet the contingency. This was done also in Lewis 
v. State,” in which Stone, J., in delivering the opinion of the 
Alabama Supreme Court observed, that “under our penal laws, 
one who obtains the goods of another under false and fraudu- 
lent pretences, is held guilty in the same degree as if he 
had feloniously stolen them. He who contaminates female 
purity under like fraudulent pretences goes unwhipped of 
justice.” 


In Don Moran v. People,“ Christiancy, C. J., said : “ Upon 
abstract principles of right and wrong, a sexual connection 
obtained by falsely and fraudulently personating the husband 
of a woman, or by a physician fraudulently inducing a female 
patient to believe such connection essential to a course of 
medical treatment, must be considered nearly, if not quite, 
as criminal and prejudicial to society as when obtained by 
force or any apprehension of vivlence ; and it might, and in my 
opinion would, be judicious for the Legislature to make sume 
provision for punishment in cases of this kind.” 


The consequences of not treating connection with a woman 
with her consent obtained by fraud as rape would be almost 
intolerable in any condition of society, and are quite as 
shocking and ruinous as when the connection is had by 
force. A virtuous complainant can derive no consolation 
from the fact, that force had not been superadded to the 
fraud of the villain who had destroyed her. And surely, the 
moral guilt of the accused is magnified by the artifice under 
which he may expect to commit this crime with impunity. 


4 
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—— and Hélie in their work on the Theory of Code 
Pénal likewise observe that it appears to them difficult — 
to admit that a crime so grave ought to remain’ outside 
the provisions of the law, its results being the same as if 
a violence had been employed.“ They ask if the dis- 
onour of the victim, the desolation of a family, and the means 
used by the actor to accomplish them’ are less odious, if the 
surprise is less infamous than force, the fraud than violence. 


There is, however, a radical difference between a case of 
force and that of fraud. The public alarm created by the two 
is essentially different. The latter is not possible without 
some mistake of the woman herself, while in case of force, she 
has not to blame herself for anything. The distinction be- 
tween force and fraud is maintained throughout the criminal 
law. Thus the taking of a property froma person by force is 
robbery, which is everywhere deemed to be a serious offence ; 
while obtaining it by fraud is only cheating, which is com- 
paratively a minor one. 


Some Italian jurists have treated fraud us la violenza com- 
pulsiva, which Giulio Crivellari in his Conc2tti Kondamentali 
Di Diritto Penale ” says, occurs when mediante dolost artifizi 
o callide macchinazioni, si circonviene una persona in guisa da 
sorprendere la sua volontd a tute’ altro tendente che a consentire 
all’attv di cui é stata passiva. © He admits however, that in 
regard to it, itis held that ¢ ctrcondare con tenebrost artifizt 
la mente altrut, tnclinata alla credenza ed alla fiducia, onde 
otienere tl sacrificio del suo pudore, constati un'imputabiltia 
minore di quella che produce la forza aperta.) 


Therefore, hardly any legislature has placed intercourse 
obtained by fraud on the same Jevel with that by force. It 
is seldom that it has been made penal in all its generality and 
broadness. It is only the so-called personation cases, which 
have been declared rape by most legislatures. The Indian and 
the English criminal law punish intercourse obtained by fraud, 
only when fraud consists in the personation of the husband. 


(j) By means of fraudulent artifices or artfal machinations, a person is ciroumveated 
in a manner so as to take by surprise his will which was directed to something quite 
different from the act to which he is subjected. 

(z) The circumventing with dark artifices the mind of another, inclined to credulity 
and easy of belief, with the object of obtaining the sacrifice of her modesty, constitutes 
an imputability less than that produced by open force. 


48 JV. 318, | Art. 1140, 
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The California Penal Code provides for the punishment of 
sexual intercourse with a woman as rape, when she is uncon- 
scious of the nature of the act, or incapable of giving consent, 
er when she is prevented from resisting the intercourse hy 
“threats of immediate and great budily harm,” but does not 
provide for any case of fraud except that involved in personat- 


ing her husband.” 


139. Sometimes, it has indeed been observed, that con- 
sent procured by fraud is not consent, 
Consent obtained by but the vbservation in most cases was a 
seh Precatltere (alt mere obiter dictum, and the decision 
lation. did not turn on it:* Real authorities 
are not wanting, however, in favour of 
that view. Thus, Dr. Wharton observes,” that ‘* acquiescence 
extorted by fear or fraud is no defence;’”’ and that ‘consent 
obtained by frand, as a general rule, isto be treated asa 
nullity.” Mr. Clark also observes that ‘if, in any case, the 
consent of the person injured is obtained by fraud, his consent 
furnishes no excuse.”‘ He also does not cite any other cases 
or authorities in support of' his view. 


On grounds of public policy, it has been enacted in some 
States that sexual intercourse by consent obtained by fraud is 
rape. In Texas, for instance, carnal intercourse with a female 
without her consent is expressly enacted to be rape, when it is 
obtained by fraud or by force or threats: and it is held that 
carnal intercourse with a woman, obtained hy means of fraud, 
is rape only when such intercourse is had witha married 
woman, and that ‘‘the fraud must consist in the use of some 
stratagem by which the woman is induced to believe that the 
offender is her husband.”* The provision is usually not 
general, but applicable only to certain forms of fraud. 
Thus Livingston’s Draft of Louisiana Penal Code laid down’ 
that consent to sexual connection could not be presumed to 
have been given, from an acquiescence in the connection, 
when produced by force, menace or fraud; and Livingston 


(E) In support of this statement,he says: “ Consent to a sexual offence, if fraudulertly 
obtained, does not bar a prosecution for such offence ; nor does consent to entering a 
house, if fraudulently obtained, bar a prosecution for burglary; nor does consent, when 
there is any deception as to the thing to be taken, bar a prosecution for larceny.’’> In 
regard to all these three cases it has been, as will further be shown, that the preponder- 
ance of authority is against the view taken by Dr. Wharton. 


50 §, 26). 3 148 P. 168. 
2 Don Moran »v. People. * Olark Or. L., 0. 

265 Mich., 856. 8 King o. State, 38. W. Rep. 842, 
# 1 Whart. Cr. L., 163, 6 Art. 464, 
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does not treat every sort of fraud as sufficient to negative 
consent. He treats only two cases of it as equivalent to force 
fur the purpose, and expressly lays down,’ that “a carnal 
knowledge obtained by fraud, does not amount to the crime of 
rape, unless the fraud consist— 


1. In causing the woman, against wlom the offence is 
committed, to believe during its commission, that the 
offender is her husband. 


2. In forcibly, or without her knowledge, administering 
to the woman who is injured, any substance that 
pr-duces an unnatural sexual desire, or such stupor 
as to prevent or weaken resistance, and committing 
the crime while she is under the operation of that 
which is so administered. 


Livineston’s Code of Louisiana defines rape as the carnal 
knowledge of a female under the age of eleven years,’ or 
of any other female obtained against her consent, by force, 
menace or fraud.’ Keferring to this definition, Livingsteu in his 
Tutroductory Repoit says” that “when the object is attained 
by fraud, the consent, though apparently given, i3 as mnch 
wantivg in reality, as when violence is applied.” 


140. The leading decision in support of consent not being . 
pane ee affected by fraud is that of Reg. v. 
fraud uewslives esemule. Clarence, in which the fraud consisted 
rather in the suppression of a fact, than 
in its afirmance. The Court of Queen’s Bench Division held 
that infecting one’s wife with gonorrhoea by sexual intercourse 
with her was not an assault, as the intercourse was with the 
wife’s consent, It was contended against that view, that 
the husband had not disclosed his diseased condition to her, 
and that it was a duty of his to do that, and the non-disclosure 
being a fraud, consent induced by it must be held to be 
= by the fraud. The contention was, however, over- 
ruled, : 


The contrary had been held in Reg v. Bennett," in 
which «a perscn was indicted for indecent assault while 
diseased, upon his niece, she being ignorant of his disease, 
Willes, J., in his summing up, said: ** Although the girl may 
have consented to sleep, and therefore to have connection, 

7 Art. 463, 10 P. 180, 


8 Art. 407. 11 22 Q. B. D., 98, 
® Art. 460. 194 FB, & B,, 1103, 
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with her unele, yet if she did not consent to the aggravated 
circumstanzes, ¢. ¢., to connection with a diseased man, and 
a fraud was committed on her, the prisorer’s act would be an 
assault by reason of such fraud. An assault is within the 
rule that fraud vitiates consent, and therefore if the prisoner, 
knowing that he had a foul disease, induced his niece to 
sleep with him, intending to possess her, and infected her, she 
being ignorant of his condition, any consent which she may 
have given would be vitiated, and the prisoner would be 
guilty of an indecent assault.” 


This was followed in Rey v. Stnclaiv,” in whieh Shee, J., 
said: “If he knew that he had such a disease, and that the 
probable consequence would be its communication to the girl, 
and she iu ignorance of it consented to the connection, and 
you are satisfied that she would not have consented if she 
had koown the fact, then her consent is vitiated by the deceit 
practised upon her, and the prisoner would be guilty of an 
assault, and if he thus communicated the disease, of inflicting 
upon her actual budily harm.”’ 


These two cases were, hcwever, dissented from. Thus in 
Hegarty v. Shine,* in which Fitzverald, J., speaking of the 
case of Reg. v. Bennett, said: ‘ Willes, J., there assuined that 
the prosecutrix, being capable of consenting, had consented to 
sexual intercoxrse with the prisoner, but would not have 
done so if she had known he was diseased ; and then applying 
to the case the rule that fraud vitiates consent, held that the 
prisoner was guilty of an assault in the aet of sexual inter- 
course. The ruling of the judge was uncalled for by the facts. 
There was no consent tu the prisouer’s act. . .. . Assuming, 
however, that there was evidence of consent, and taking the 
proposition as stated, which the Judge intended to decide, it 
seems to me that 1t wasa mistake to apply the principle to 
such a case, and the consequence of doing so would be most 
seriuus. .. . « If the maxim should be so applied where are 
we tostop? We must necessarily apply the rule suppressio 
veri in favour of the common prostitute who chooses tu allege 
that some one of the people who have used her for pay has 
communicated disease to her. I may point out that R. v. 
Bennett rests not onthe vitiation of consent, but on the 
aggravated results. Thus the judge says that it wes the 


13 13 Cox C.C., 28, 14 Cox C, C.,, 128, 
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fraud practised on the girl in concealing the fact of the 
prisoner’s diseased state, which vitiated her consent to sexual 
intercourse, but would the indictment lie for an assault if it 
had not been for the subsequent result? R. v. Bennett is, in 
truth, acase in which a familiar maxim was strained and 
misapplied to reach a person who had undoubtedly been 
guilty of a great moral offence..... If A. v. Bennett is 
law, the statute 12 & 13, Vict. c. 76, s. 1, re-enacted by 24 and 
25 Vict. c. 100, s. 49, was not necessary. By that enact- 
mient it is provided that whoever shall by false pretences, 
false representation, or other fraudulent means, procure any 
womino or girl under the age of twenty-one years, to have 
illicit intercourse with any man shall be guilty of a misde- 
meanour, 2. v. Bennett derives no weight from 2. v. Sinclair, 
save the acquiescence of the judge in the maxim that consent 
will be vitiated by deceit. It was admitted in that case that 
there was no evidence of such an act of resistance as would 
justify a conviction for rape, but the girl did resist, aud there 
was nothing from which consent could be inferred. The 
prisoner was convicted ofan assault doing actual bodily harm, 
and fam not quite able tv see how that verdict could be 
sustained in the particular case when the case failed as a rape.” 


And both those decisions may be taken as actually overruled 
by that in Leg v. Clareace, to which reference has already been 
made, andin which the question was to some extent complicated 
by the circumstance that the intercourse was by the woman’s 
own hushand, in which case the intercourse 1s not necessarily 
with her consent, but often only in discharge of the duties 
of her marital condition. Wills, J., in this case said: ‘“ That 
consent obtained by fraud is no consent at all 1s not true as a 
general proposition either in fact or in law. Ifa man meets 
a woman inthe street and knowingly gives her bad money 
in order to procure her consent to intercourse with him, he 
obtains her consent by fraud, but it would be childish to say 
that she did not consent. ... . If suppression of the truth 
be a material element in the inquiry, actual misrepresen- 
tation on the subject of health would put an unmarried man 
or woman in the same position as the married man or 
woman who conceals that fact against which the married 
state ought to be a sufficient guarantee. I intentionally 
refer to women as well as men, for itis a great mistake 
to look at questions of this kind as if sexual faults and 
transgressions were all on the side of one sex. The unmarried 
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woman who solicitsand tempts a perhaps reluctant man to 
intercourse which he would avoid like death itself if he 
knew the truth as toher health, must surely, under some 
circumstances at least, come under the same criminal 
liability as the man. . . . . . © If coition, under the 
circumstances in question, be an assault, and ifthe reason 
why itis an assault depends in any degree upon the fact 
that consent would have been withheld if the truth had 
been known, it cannot the less be an assault, because no 
mischief cnsues to the woman, nor indeed, where it is merely 
uncertain whether the man be infected or not. For had 
he disclosed to the woman that there might be the peril in 
question, she would, in most cases other than that of mere 
prostitution, have refused her consent, and it is, I should 
hope, equally true that a married woman, no less than an 
unmarried woman, would be justified in such a refusal... . 
The question raised is of very wide application. It does 
not end with the particular contagion under consideration, 
but embraces contagion communicated by persons having 
small-pox or scarlet fever, or other like diseases quite free 
from the sexual element, and whilst so afflicted coming into 
a personal contact with others which would certainly have 
been against the will of those touched had they known the 
truth. ..... At marriage the wile consents to the husband 
exercising the marital right. The consent then given is not 
confined to a husband when sound in body, for 1 suppose no 
one would assert that a husband was euilty of an offence 
because he exercised such right when afflicted with some 
complaint of which he was then iguorant. Until the con- 
sent given at marriage be revoked, how can it be said that 
the husband in exercising his murital right bas assaulted his 
wife? In the present case, at the time the incriminated act 
was committed, the consent given at marriage stood unre- 
voked. Then how is it an assault? The utmost the Crown 
can say is that the wife would have withdrawn her consent 
if she liad known what her husband knew, or, in other words, 
that the husband is guilty of acrime, vzz., an assault, because 
he did not inform the wife of what he then knew. In my 
judgment in this case, the consent given at marriage still 
existing and unrevoked, the prisoner lias not assaulted his 
wife. 


Similarly, Stephen, J., observing that the maxim that fraud 
vitiates Cousent was nut true in regard to criminal matters if 
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taken to apply in the fullest sense of the word, and with- 
out qualification, said: *‘If we apply itiu that sense to the 
present case, itis difficult to say that the prisoner was not 
guilty of rape, for the definition of rape is having connection 
with a woman without her consent; and if fraud vitiates consent, 
every case in which, a man infectsa woman or commits bigamy, 
the second wife being ignorant of the first marriage, is 
also a case of rape. Many seductions would be rapes, and so 
might acts of prostitution procured by fraud, as fur instance 
by promises not intended to be fulfilled. These illustrations 
appear to show clearly that the maxim that fraud vitiates con- 
sent is too general to be applied to these matters as if it were 
absolutely true.” In another place, the learned Judge said: 
‘¢ To seize a man’s hand without his consent is an assault; but no 
one would consent to such a grasp if he knew that he risked 
small-pox by it, and if consent in all cases is rendered void 
by fraud, including suppression of the truth, such a gesture 
would be an assault occasioning actual bodily harm as much 
as the conduct of the prisoner iu this case.’’ ” 


The same principles will apply to cases of ordinary assaults 
also, Thus, a medical man making a woman strip and palling 
off her clothes under the pretence that he could not otherwise 
judge of her illness has been held to be guilty of an assault.” 
The Court of Cassatiun held in 1884 and 1825 that fraudulent 
manwuvers employed by a physician in regard to patients who 
should consult him, with a view to lead them, by surprise and 
without their consent, to submit to attouchements et des caresses 
obscénes, are such as would constitute l’attentat ala pudcur 
avec violence.” 


141. There are certain other matters also in which fraud, 
no doubt, is generally held to vittate 


count of the element of error which is 
comprised in fraud, and not on account of deception or of that 
wilfulness which chiefly distinguishes it from error. Asa 
result of this, the matters in which fraud has that effect are 
those in which a mere mistake also would have that effect. 
Among: these, the chief about which there appears to bea 
general unanimity, is the nature of the act. Thus Stephen, 


27 Q, B. D., 39. | 16 Reg.r, Rosingki, 1 Mood. C.C., 
17 LV Adolph. and Hélie, 305. (n) 
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J., in Reg. v. Olarence,” speaking of the application in 
criminal cases of the maxim that fraud vitiates consent, observ- 
ed: ‘*I do not at all deny that in some cases it applies, though 
it is often used with reference to cases which do not fall within 
it . . . . The only cases in which fraud indisputably 
vitiates consent in these matters are cases of fraud as to the 
nature of the act done. As to fraud as to the identity of 
the person by whom it is done, the law is not quite clear. 
The judgments in the case of R2g. v. Dee, justify the obser- 
vation that the only sorts of fraud which so far destroy the 
effect of a woman's consent as to convert a connection con- 
sented to in fact into a rape are frauds as to the nature of the 
act itself, or as to the identity of the person who does the act. 
There is abundant authority to show that such frauds as 
these vitiate consent both in the case of rape and in the case 
of indecent assau]t. I should myself prefer to say that con- 
sent in such cases does not exist at all, because the act con- 
sented to is not the act dane. I do not think that the maxim 
that fraud vitiates consent can be carried further than this 
in criminal matters.”’ 


In the same casc,” Field, J., after referring to what are 
called personation and surgical operation cases, observed, 
that in them, ‘*the fraud by which the consent was obtained 
was a fraud as to persqn and circumstances, and did not 
as in this case relate to the very act of connection, its 
physical nature and conditions, and it seems to me to follow 
that a consent induced by a fraud relating to the physical 
nature and conditions of the act itself falls still more clearly 
within this principle.” 


142, Even in cases of abduction, fraud is not treated as 

: identical with force, though, so far as the 
Pane Sais aC commission of the offence is concerned, 
duction: the operation of the two is considered 
equivalent. Almost every legislature 

dealing with the subject, has enacted that fraud will constitute 
the offence of abduction quite as much as force will. The 
Indian Penal Code” thus enacts, that “ whoever by force 
compels, or by any deceitful means induces, any person to go 
from any place, is said to abduct that person.” In England, 
24 & 25 Vict. c. 100, s. 56, provides for the punishment of 


2: Q. B. D., 48. { 19 P. 
30 §. 362, 
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any person “who shall unlawfully, either by force or fraud, 
lead or take away, or decoy, or entice away or detain any 
child under the age of fourteen years.” S, 53 of the same Act 
provides for the punishment of any person who “shall frau- 
dulently allure, take away or detain such woman (having 
interest in any estate or property), being under the age of 
twenty-one years.” Stephen, in his Digest of the English 
Criminal Law, lays down broadly that “if the consent of the 
erson from whose possession the girlis taken is obtained 
y fraud, the taking is deemed to be against the will of such 
person,” #! 


The Code Pénal ignores all distinction between le rapt de 
violence and le rapt de séduction of the ancient French Law, and 
Art. 854 of the Code provides the punishment of 7eclusion for 
every one, who should have, par fraud ou violence, enlevé ou fait 
enlevcr des mineurs, ou les aura entrainéds, détournés ou déplacés, 
ou les aura fait entruiner, détourner ou déplacer des lieux ou 
ils étatent mis par ceuz @ Vautorité ou 4 la direction desquels ils 
étaient soumis ou confiés. Even in cases under that section, 
fraud is held not to negative consent which actual force would 
in such a case do, but to negative free consent, which alone 
is really essential to avoid the offence of rapt. Thus, ina 
case where on an indictment of that offence, the defence was 
based on the consent of the parents of the girl abducted, and 
it had been obtained by a false assurance given to them as to 
the place where she would be taken, the court only said, that 
ene could not call free assent that which had been obtained 
only by fourberie (trick).” 


The Italian Penal Code also provides the one and the same 
punishment for any one who con violenza, minaccia 0 inganno, 
sottrae o ritiene, per fine di libtdine o dt matrimonio.*® And 
the reason for giving the same operation to violence and fraud 
in cases of abduction is well explained by Giulio Crivellari in 
his Concetti Fondamentali di Diritto enale. Hesays™ that they 
are placed alternatively dalla dottrina e dalle legislazioni, perché 
la frode come la violenza escludendo i libero consenso del sogyetto 
passivo fanno sorgere (ctascuna di loro) la contraddizione del 
fatto col diritto della liberta individuale. La ragwone dell’ equa- 
glianza giuridica det due mezzi consiste nella presunzione del 
dissenso della vitttma, presunztone che risulta tanto dalla frode 


Art. 279, 83 Arts, 340, 841. 
1V. Adolph, & Heélie, 496, 84 Art, 1190, 
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guanto dalla violenza. Ed é cid cosi vsro, che se taluno avesse 
fatto venire nella propria casa una donna mediante ingannevols 
raygiri ¢ poscia, trovatast cola, avesse aderito dt buona voglia at 
desidert det suo rapitore, non vi sarebbero glt estremt di un reato, 
erché alla violenza carnal: ed al ratio violento mancherebbe 
Fudven della vis ; e, malgrado la presenza di un inganno, non 
potrebbe sostenersi il ratto fraudolento, perché la spontanea 
adesion? successiva eliderebbe la presunzione del dissznso. He 
further adds that violence and fraud are not the real essence 
of the offence, which consists in the. soggiegamento di una 
contraria volonta, del quale, d’ordinario, stha una manifes- 
tazione nell’inganno o nella forza adopcrati per ottenerlo.™ 
And the same rule applied in regard to fraud and violence, 
when the offence was not technically an abduction, but what 
in Italian Lawis designated as playio, and which is defined 
as la violenta o fraudolenta abduzione di un uomo per causa 


The German Penal Cude also provides for the punishment 
equally of a person whu removes « person from a place or with- 
draws a minor from the guardianship of any one, or carrics 
away a female against her will, with certain objects whether 
the removal, the withdrawal, and the carrying away is by 
List, Drohung or Gewalt.* 


The same appears to have been held even apart from 
special legislation, under the Common law. Thus in Hey v. 
Hopkins,” where a person was indicted for the abduction of an 
unmarried girl under sixteen years of age, ‘against the will” of 
her father, the indictment was sustained, as it appeared that the 
consent of the parents was induced by fraud; Gurney, J., refer- 
ring to some cases, to “show thut the law has long considered 
fraud and violence to be the same.’’ Inthe United States, it 


Ae em nee, 








(2) By doctrine and by legislation, because fraud, as well as violence ae the 
free consent of the paxsive subject, give riso (eithor of them) to a contraliction of the 
act with the right of individual liberty. The reason of this juridical equality of the two 
means, consists in the presamption of the dissent of the victim, a presumption which 
results as much from fraud as frum violence. This is so true that, if anybody has caused 
@ woman to come to his own house by means of deceitful devices, and subsequently 
finding herscif therc, she has agreed of her own good will to the desires of her abductor, 
there would not occur the elements of the crime, for there would be wanting for carnal 
violence and violent abduction the essentials of via (force), and in spite of the preseuce 
of fraud, fraudulent abduction coukl not be sustained, because the free consent which 
followed would avuid the presumption of dissent. 

(m) Subjection of a contrary will, which ordinarily has a manifestation in the fraud 
or foroc adopted to obtain it. 

(x) The violent or fraudulent abdaction of a man for the sako of gain. 


——— een 
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a to be generally assumed that if the consent of a girl 
to her going with any person, or of her guardian from whose 
possession she is taken away by that person is obtained by fraud, 
the taking is to b2 deemed aginst her will or the will of the 
guardian. Thus in eyzer v. People,* the indictment was 
under a section of the Revised Statutes, which made it punish- 
able for a person “to take any woman unlawfully against 
her will, with intent to compel her by ferce, menace or 
duress to marry him, or to marry any other person, or to be 
defiled, &c. ;” and it was sustained, as it was by the false repre- 
sentation that the defendant had procured for the prosecutrix 
a situation as a servant in a respectable family, that he had 
induced her to go with him to a house of prostitution, with 
intent to compel her to be defiled; the inducing her to ac- 
coimpany him, under the circumstances, being held to be a 
taking “against her will,” within the Statute. The decision 
in People v. DeLeon,” also proceeded on the same principle, 
Andrews, J., in delivering the opinion of the court, saying: 
“The consent of the prosecutrix having been procured by 
fraud was as if no consent had been given; and, the fraud 
being a part of the original scheme, the intent of the defen- 
dant was to cause the prosecutrix to be sent. out of the State 
against her will.’ In State v. George,” abduction was said 
to be the taking and carrying ofa ward or wife, &c., by fraud, 
persuasion, or open violence. 


148. The rule that fraud is equivalent to force does not 
apply, hawever, to cases of theft. In 
How far consent India, the obtaining of a property by 
obtained by fraud is Peaud dealt wi 
coaaeutaithele: raud is dealt with not as theft but as 
cheating, and there is no distinction 
whether it is the ownership of the property that is thus ob- 
tained, or only its possession. The offence of cheating is 
defined” as “fraudulently or dishonestly inducing a person 
whom he has deceived to deliver any property to any person, 
or to consent that any person shall retain any property,” and 
it is not necessary that the “delivery” or the “retention” 
should have reference to permanent ownership. 


In the English law also, there is no theft if a person is induced 
by fraud to part with his ownership ofa thing. Thus in The 
Queen v. Prince,” Blackburn, J., observed: “As the law now 


N. Y., 869. 30 983 N. Car., 507, 
89 109 N. Y., 296, 2. TP, C., 8. 415. 
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stands, if the owner intended the property to pass, though he 
would not sohaveintended had he known the real facts, that is 
sufficient to prevent the offence of obtaining another’s pro- 
perty from amounting to larceny.” So also, in Reg. v. 
Middleton, * Bramwell, B., said: “ But where the dominus has 
voluntarily parted with the possession, intending to part with 
the property in the chattel, it has never yet been held that 
larceny was committed, whatever fraud may have been used 
to induce him to do so, nor whatever may be the mistake he 
committed, because in such case the dominus is not invitus.” 
Stephen, in his Digest of Criminal Law,” lays down that 
“itis not theft to persuade any person by fraud to transfer the 
property of any chattel to any person, though such an act 
may be an offence’ of obtaining goods by false pretences or 
cheating. 


This rule of English law does not warrant, however, a general 
conclusion as to the effect of fraud on consent, as it is consi- 
dered theft if the inducement is not to part with the ownership 
of the thiag, but with only its possession. Thus Stephen says, 
that “theft may be committed by fraudulently obtaining from 
the owner a tran fer of the possession of a thine, the owner 
intending to reserve to himself his property therein, and the 
offender intending, at the time when the possession is obtained, 
to convert the thing without the owner’s consent to such 
conversion. The English cases on the point are collected as 
illustrations to the above provision in the Digest, as well as in 
the second volume of Ruasell’s work on Crimes,” 


The same rule is recognized in Scotland, where Alison in his 
work on Criminal Law* laid down, thatit was theft, although the 
article stolen was obtained “ on some false pretence, or by a trick, 
from the true owner, ‘provided there was no consent obtained by 
false representations to the actual transfer of the property of 
the article in question.” When possession is obtained by such 
false representations made to induce the owner to sell or part 
with the property, the crime is swindling ; but where possession 
is obtained on some inferior title, intended only to give the 
right of interim custody, the offence is held there to be 
theft ; the distinction between the two classes of cases heing 
that in the former, the proprietor has agreed to transfer the 
property, therefore he has only been imposed upon in the 


2. C. Res., 55, . | a6 P. P., 141, 196, 
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transfer ; in the latter “he has never agreed to part with his 
oroperty, and therefore the subsequent appropriation is theft.” 
hus Macdonald, in his work on the Criminal Law of Scot- 
land,” says: ‘ When it is said that if the taker believed he had 
the owner’s concurrence, he is not guilty of theft ; this does not 
cover the case of the concurrence being obtained by fraud. 
Where a person called at houses.at which goods had been left, 
and got delivery of them by representing himself to be the 
messenger of the tradesman, and stating that his master had sent 
him for them, this was held to be theft. The same was decided 
where the offender pretended he had been sent to get goods on 
sight, and where persons stated at a Inggage-room that they 
had been sent to get luggage, or pretended to be the owners.” 


The same distinction is generally recognised in the United 
States. Thus in Bassett v. Spojford,® Allen, J., with the con- 
currence of all the members of the court (save (rrover, J., not 
voting), said: “ Although the consent was obtained by gross 
fraud, there is no larceny. But the consent must be to part with 
the property, and not the naked possession for a special pur- 
pose;” and again, “if the owner intends to part with the property | 
and delivers the possession, there can be no larceny, although 
fraudulent means have been used to induce him to part with the 
goods.” So also one who obtains money from another on the 
pretence that he will bet it for him on a race, which he pretends 
to do, and couverts the money to his own use, is guilty of lars 
ceny.” Sometimes, however, it is also held that there is no 
Jarceny even in case of the transfer of possessi.n. Thus, the: 
Supreme Court of New York held in People v. Smith, that 
although the owner should be induced to part with his property 
by fraudulent means, yet if he actually intended to part with it, 
and delivered up possession absulutely, it would not be larceny. 


It thus appears that the distinction between the offences of 
larceny and false pretences generally depends not so much on 
the means by which the consent has been induced, but on the 
circumstance, Whether it is the ownership of the property or its 
possession that has been given. ‘his is due chiefly to the 
historical development of the offence of larceny, which was 
gradually extended to the cases of taking by fraud simply to 
avoid their escaping from punishment altogether, as the Com- 
mon law did not recognize the offence of. cheating; and no general: 


21. $® Dosa v. People, 41 N.E.(ILL). 


7 Pp, 
145 N. Y., 387, se ae Rep., 
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inference may, therefore, be derived from such eases, as to the 
nature of consent. 


In Europe, the separate offence of cheating is reeognized 
in almost every country. In France l’eseroc does not take 
the thing like a thief malgré la volunté du proprietatre (tnvito 
domino}, but obtains it par la ruse, la remis? votlontaire ; 
and Betrug in German Penal Law, and truffa@ in the law of 
Italy, as well as escrogu:rte in France having deception 
of another and unlawful gain of oneself as their essential 
constituents, are substantially the same as the offence of 
cheating in India. Francesco Carrara, in his work entitled 
Programma Del Corso di Diritto Criminale “ expressly says 
that the consent of the proprietor will eliminate and make 
disappear the title of theft, even when it is given on account 
of fraud (prestato al seguito dt wn inyanne). 


144. The English law in the ease of a burglary also treats 

How far consent to comsent obtained by fraud to the entrance 
entrance obtained by 48 10 consent, and the entranee obtained 
fraud isconsent inhouse- by such consent as sufheient for the 
breaking. purposes of that offence. As observed 
in Roscoe’s Digest of the Law of Criminal Evidence : “ 
‘where, by means of fraud, an entrance is effected into 
a dwelling-house in the night-time, with a felonicus intent, 
it is burglary.” Thus, where a person informed the police 
that robbers were in the house, and the constable got 
the occupier to open the door, and thereon the person 
bound the constable and the occupier and carried off property 
from the house, be was held to be guilty of burglary.“ And the 
same was held where a woman induced a boy by the promise 
of a pot of ale to let her into a house of which he was in eharge 
and had the key, and then sent him to get the ale, and in his 
absence robbed the house and went away.“ 


On the same principle, ‘* the getting possession of a dwelling- 
house by a judgment agvinst the casual ejector, obtained by 
false affidavits, without any colour of title, and then rifling the 
house, was ruled to be within the statute against breaking the 
house.” So also obtaining admittance into a house under 
pretence of having a search-warrant, oran order for the distress 
or attachment of property, is breaking into a house.“ Taking 


Art, 2034, ** R.r. Hawkins, East P. C., 486. 
a 845. 4° Farre’s case, Kel., 48. 
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lodgings in a house with a view to rob it is also deemed break- 
ing into it.” And the same was held where persons knocked 
at the door, and got in on pretext of business with the owner.® 
It is, in fact, quite an established principle that if one, with 
intent to commit a felony, applies for and obtains admission to a 
dwelling under a fraudulent pretence of having business with 
the master of the house, this is a constructive breach. It is 
not necessary in such a case even that there should be any 
express pretext, as in the absence of anything else, such pretext 
will be presumed from the knocking. 


Thus in Johnston v. Commonwealth® Rand J rang M’s 
bell, with the intent of entering uuder the guise of friendship 
or the pretence of business and then robbing the bank, it 
was held to be a burglarious entry; a breaking within the 
meaning of the law. YPaxson, J., in delivering the opinion 
of the court, said: ‘Nor would it matter that one of the 
burglars had established such social relations with M that 
he would have been admitted without question. It makes 
the fraud the greater, The dead-latch was down and the 
dvor was lecked. The bolts were withdrawn upon the implied, 
if not express, assurance that they came there as friends for 
social intercourse or to transact business. This assurance in. 
either case was a trick and deception. The law is not so 
impotent as to permit a burglar to enter a house under such 
circumstances and yet evade the responsibility of his act.” 


The same was held in Ducher v. The State,” in which B was 
living in a house with her son, John, and they were awakened 
one night by some one kuocking at the door, whom John 
called to come in, The person outside pulled the latch-string 
without being able tu open the door, when they said that 
he could not come in. Johu theu got up and opened the 
door, when two men walked into the house. After they had 
entered, one of them nearly closed the door and stood by 
it; the other stated that they had a warrant for John Ondery 
from the prusecuting attorney of P county. John asked for 
time to put on his clothes, and after he had done so, one of 
the men told him that they wanted his money, and asked for 
his mother’s money. John said it was ina chest. They told 
her to get the key, which she did. They tried to open the 
chest, where John told them the money was, and being unable 














¢7 Caasy, Kel., 62. ¢* 86 Pa. St., 54, 
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to do so, with threats of violence induced. her to do it, and 
then touk from the chest the money described in the indict- 
ment. It was held, that this was a constructive breaking under the 
Ohio statute, which provides against a forcible breaking and 
entering. It will be observed, in the case above cited, thut 
the dour was opened in obedience to a knock. Not a word 
was said by way of inducement to open it; yet it was a mani- 
fest trick and fraud. When a person rings the door-bell of a 
house, the owner has a right to presume that his visitor calls 
for the purpose of friendship or business. If, in obedience 
tu the summons, he withdraws his bolts and bars, and 
the visitor enters to commit a felony, such entry is a deception 
and fraud upon the owner, and constitutes a constructive 
breaking. Livingston’s Louisiana Criminal Code distinctly 
provided that an entry into a house obtained by fraud was 
to be deemed as having been made without such consent as 
would neyative the offence of housebreaking. * 


This view has, however, not been adopted in India, where 
a theft by getting an entrance intoa house by fraud may be 
theft in a building, but not housebreaking. Thus S. 445 of 
the Indian Penal Code provides that a person will be guilty of 
housebreaking if he effects his entrance into, or departure 
from, the house by using criminal force, or committing an 
assault, vr by threatening any person with assault. ‘There is 
no mention here of an entrance or departure effected by fraud. 
If fraud could he treated as force, or consent obtained by fraud 
were, as such, no consent, the rule of Euglish law would not 
have been departed from here. Evidently, absence of consent 
has not been made an essential of the vffence, so that there 
may be no room for an argument on the ground that consent 


obtained by fraud is no consent. 


In European countries burglary does not appear to 
be recognized as an independent offence, but the Code 
Pénal provides an increased punishment for theft when 
it is committed with the aid of d’efraction or d’escalade or 
fausses clefs or of violence, and fraud does not form a part of 
any ofthem. An entrance gained by fraud is not deemed effrac- 
tion, even though the latter includes all forcement, rupture, dé- 
gradation, démolition, and enlévement of murs, toits, planchers, 
portes, fenétres, serrures, cadenas, ou autres ustensiles ou in- 


8 Arts, 605, 606, 
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struments servant @ fermer ou a empécher le passage.’ Bo also 
the German Penal Code provides higher punishment for theft 
when it is committed from a building by means of Hindruch 
or Einstzigen, and neither will be satiefied by the use merely of 
fraud. In Italy it is the same, theft being declured punishable 
with reclusion up to six years, if the offender to commit the 
deed or to carry away the property stolen distrugga, demolisca, 
rompa o scasst ripart de solida materia posti a tutela della 
p:rsona o della proprieta, o apra serrature, valendosi di chiave 
false o di altri strumenti, o anche della chiave vera perduta dal 
padron:,0a lui trafugata, o indebitament: avuta o ritenuta ;° 
and fraud will evidently not meet any of the above require- 
ments. 


Fraud differs from violence in never being like it, an aggra- 
vation of theft. In the Spanish Penal Code, however, for 
purposes of theft from sacred places or inhabited buildings, the 
entrance by means of a certain surt of fraud, i. e., & la faveur 
de noms supposés ou en simulant lautorite, is placed on the 
same footing with the entrance by escalade, or rupture de mur 
ou tout, ou effraction de portes ou ferrétres, or by use of false 
keys.‘ This appears to bear out clearly that fraud as such is 
not deemed equivalent to force or violence in that law; and it 
ix significant that as regards theft from uninhabited places, 
entrance by no sort of fraud whatever is treated as an agg rava- 
tion of theft.° 


® Art. 393. | * Ss. 481 & 482. 
® Italian P.C., Art. 404, 8 8. 433. 
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CHAPTER VIII. 


SUBJECTIVE QUALIFICATIONS OF CONSENT. 


145. It has been explained above in S. 14, that for actual 

Consent of incompe- Consent it is necessary that the person 
tent person is not suffi- consenting should have a knowledge of 
cient cunsent in criminal the act consented to. However, a know- 
law. ledge of the tendencies or consequences 
of the act, and as pointed in SS. 20 and 21 even of its character 
and non-essential constituents is not necessary for the existence 
of the consent. ‘This is due quite as much to the nature of 
consent, as to the practical necessities of society. If there 
could be no consent to an act without a knowledge of all its 
incidents, there would never be any consent at all, as every 
person consenting to an act might plead absence of his consent 
to it on the ground that he was not aware of at least some of 
them. At the same time, it cannot fail to be sometimes hard, 
that a person who 1s not able to understand the nature and 
consequences of an act should be able to give his consent to 
that act, and thus to bind himself to submit to and suffer all 
its consequences, Without being able to complain of an injury 
to him, simply because he consented to some act which is the 
cause, but which could not be known by bim to be the cause, 


of that injury. 


There is a material difference between a case of mere ab- 
sence of knowledge, and that of an incapacity of it, and the 
two cases ought to be dealt with differently in practice. In 
the former case a knowledge of the act and of its essential 
constituents, including such consequences as may be deemed 
a part of the act itself, is essential to and sufficient for consent. 
Mere ignorance of the nature of the act and its other conse- 
quences will not aftect the existence of consent or even 
vitiate consent in any way, because if a person com- 

etent to know them gives his consent without a 
eee thereof, he has only to blame himself. It 
is otherwise, however, with persons incapable of knowing 
them, and therefore of judging the effect of the act on their 
own interests, It is necessary that such persons, incompetent 
and unable to understand the nature and consequences of their 
acts, and therefore unable to protect their interests, should be 
protected by law; and there can be no efficient protection if 
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they may throw it off at their pleasure by giving consent to 
acts prejudicial to them. If they are to be protected, protecticn 
must be given to them against their own consent, and by an 
absolute deprivation of the consent of all its legal efficacy and 
effect. This is admitted by all the jurists. Thus Breithaupt in 
his work on Volenti non fit injuria® says, that consent being a 
declaration of will, it is necessary that the person giving it nach 
allgemetn rechtlichen Grundsdtzen fihig ist, seinen Wallen 
rechilich wirksam auszudriicken\  — 


The practical difficulty in such cases is that the incompeten- 
cy is not always absolute and permanent. The case of minority 
dves not admit of much variation, but unsoundness of intellect 
may vary from congenital idiocy to a voluntary tipsiness of 
an after-dinner whisky, and to extend the same rule to both 
with all ita intermediate stages cannot but lead to confusion and 
harshness iu practice. It is only gradually that this truth was 
recognized in England in regard to minors in ‘cases of rape 
against the rigidity of the common law doctrine of the full effect 
of consent. The consent of the‘insane is in England and 
portions of the United States, sometimes still considered even in 
those cases, a consent sufficient for purposes of criminal law. - 


In certain other portions of the United States sufficient 
protection is accorded to the insane, and insanity recoynized 
as sufficient to vitiate consent. The rule has sometimes been 
enunciated in general terms in covntries governed by the 
English law. A material development effected in regard to 
consent in the Indian Penal Code is the recognition of this 
principle in its broadest form, and the extension of these sub- 
jective disqualifications of consent to all offences alike. 
Thus 8. 90 of the Code provides that if the consent is, in any 
case, of a person unable to understand the nature and con- 
sequences of the act consented to, it will not be consent. 
Some writers mention infancy and unsoundness of mind as 
absolute grounds of incapacity, and distinguish them from the 
relative grounds, as an instance of which reference is made tu 
the absence of a free power of disposition over a property in a 
person who consents to an injury to that property. This is, 


cee Ne Ye oA en ee ae ny aeons Omen VIE eReee ner LS ey Poorer ae 

(a) According to general legal principles is competent to express his will with legal 
efficacy. 

(4) Thus Breithaupt, in hia work on Volenti non fit injeria,? says: Estwiirde also nicht nup 
cin absolut Willensunfihiger wie cin tnfana und cin farioxus, sondern auch ein relativ unfahiger, 
wiez. Bein Nichteiqeuthiimer, niche im atance scin, seine Hinicitliguag in die —~ 
dex betrefenden Gules, iibey das ihm nicht die freie Verfiiqung zusteht, wu ent" *' 
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however, not a ground of incapacity of consent, but merely the 
absence of a condition necessary for the effectiveness of consent ; 
because, as explained above in 8. 107, consent to an act atfect- 
ing property can receive effect only when it is given bya 
person who will be prejudicially affected by the act, and it is 
only a person having free power of disposition over the pro- 
perty who can be so affected. 


146. Under the English common law, it was a general 

rule that the age of the person giving 

Statutory protectionof the consent was immaterial in regard to 
minors in regard to rape ‘ S 

in English law, the legal effect of consent, and a consent 

even by a child was held sufficient to 

negative offences of which absence of consent was an essential 

constituent. 


In regard to rape, however, it was recognized by an carly 
statute (Westm. 1, c. J8), that ravishing a maiden within age 
was rape even when done with her consent, and a maiden up 
to twelve years of age was judicially held to be within age. 
Under the statute 18 Eliz. c. 7, a girl under ten years was 
conclusively presumed to be incapable of consent, and it was 
rape to have carnal knowledge cf her even with her consent. 
This latter statute did not include females between ten and 
twelve years, and it was held not to repeal that part of the 
statute of Westminster which had created the offence in regard 
to them, and which continued to apply to the case of sexual 
intercourse with them. The cffect of the two statutes read 
together was to make it an offence to have carnal knowledge 
ofa girl under twelvo years of age; a felony if she was under 
ten; and a misdemeanour, according to the gencrally accepted 
view, if she was over ten but under twelve. The Statute 9 
George IV.,c. 3], s. 17, made ita felony to have carnal 
knowledge of female children under twelve years of age, even 
with their consent. The Statute of 1561 (24 & 25 Vict., c. 
100) provided separately for the punishment of persons who 
should unlawfully and carnally know and abuse any girl, 
making the offence a felony if the girl should be under the 
age of ten years, anda misdemeanour if the girl should be 
above the age of ten years and under twelve years. In 
1875 the maximum age for felony was raised to twelve 
years, and that for misdemeanour to thirteen years®*’; and 
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thoy have since been raised again to 13 and 16 years 
respectively.” 


All this legislation was based on the presumption, that a 
female of tender years was incapable of consenting to sexual 
intercourse, and whether the charge was the crime denounced 
by the statute of Elizabeth, or the offence defined by the statute 
of Westminster and not covered Cy the later statutes, or 
that punishable under the later statutes, the presumption 
was conclusive that the act was against her will. Nor was 
this presumption of foree arbitrary. It was based upon a 
well-understood fact in nature, that a female at that tender 
ave could not have a desire for such intercourse. Nature, 
indeed, does not definitely fix the period at which she may 
become capable of understanding the character of the act and 
assenting to it; and positive law has therefore named a 
certain age in most countries as the period when the 
conclusive presumption of the opposing will shall cease. 
A rape, however, is a@ very serious offence, and for the greater 
and more etfective protection of young girls from the wiles 
of the cunning, a special and less heinous offence was created 
in England, which avoided altogether the difficulty and the 
inadvisability of treating as rape an offence which, though 
deserving of punishment, was not really a rape. 


147. In this legislation for the protection of minors, the 
— . necessity of force generally recognized 
Substitution of min- fo» rape was dispensed with in regard 
ority for force in rape. : yet : >, 
to girls within age; its place being 
supplied by the tender years of the minor against whom the 
offeuce was committed. 


Thus in Reg. v. Sweenie," Lord Deas, after observing that 
it was not necessary to allege forca in every case, said: 
“The case of girls of tender years is an instance to the con- 
trary, resting, however, not so much on the fact that they 
have neither appetite nor will in the matter (for in some 
cases, and to some extent they may have both), as ona 
presumption of law introduced and established to prevent the 
evils to society and the demoralization which might other- 
wise follow, and which presumption accordingly is not 
allowed to be reargued.” Lord Ardmillan observed: ‘ The 
element of force as applied to the overpowering of the 


10 48 & 49 Viot. o. G9, sa. 4 £& 5. | 12 8 Cox, C, C., 227, 
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will is introduced by long settled legal presumption in 
every case of connection with a child. It is a presumption 
which cannot be reargued; no proof of consent can set 
it aside; and the act of connection with a child is, in 
consequence of that presumption, uniformly and necessarily 
the crime of rape, not in respect of any lowering or 
modifying of the requisites of the crime, but in respect of 
that legal presumption which gathers from the infancy of 
victim the force necessary to the definition of the crime. 
Except in the case of a child, actual force, or the use of 
means of overpowering the will equivalent to actual force, 1s, 
in my opinion, necessary to the crime of rape. In no case, 
that [am aware of, has there ever been a charge of rape 
sustained without the element of such actual force or its 
equivalent, except in the case ofa child. In the case of a 
child the element of force is introduced by legal presumption, 
but in that case also the act amounts to rape, because in the 
eye of the law it is a forcible act; and thus the definition of 
the crime remains unimpaired.” 


148. In the absence of special legislation, this protection 

is accorded to minors by the cunstruc- 

_ Constructive exten. tive extension of force to include the 
sion of force in cases of . 

minority. advantage taken of the weakness of non- 

age. Constructive force is thus held to 

exist even where intercourse is had with a girl incompetent 

to give an intelligent consent. The nou-resistance of a child 

to an act does not justify or excuse it as consent would”; and 

even when the child willingly yields to the act, the law deems 

the act thus done as accomplished by force.” 


Lord Neaves in Reg. v. Sweenie,’ after observing that ‘* to 
the crime of rape, the element of violence has always been 
essential,” said: ‘* In the case of a child the law introduces a 
constructive violence. In doing so it merely expresses and 
recognizes a natural law. <A child has no passions, no 
appetites. Its will is a will for purity. Nature herself cries 
out against connection, and any connection may rightly be 
presumed to be against the will. In the case of an insane 
woman constructive force may also be admitted, upon an 
extension of the same principle, the law not allowing that 
such a person can exercise the will.” 


Coates r. State, 50 Ark,, 830 ; Sharp 13 Dawson r. State, 29 Ark., 116, 
n. State, 18 Tex, App. 171; 1# 8 Cox. C. O., 229. 
Oliver 9. State, 45 N, J. Law, 46. 
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R. Garraud, in his Treatise on French Penal Law," observes 
that La violence peut étre présumée ou inductive quand le sujet 
passif de Vattentat est, par lui-méme, incapable de consentir, sott 
@ raison de son dye, soit a raison de son état physique. “ 


Similarly Giulio Crivellari in his Concetti Fondamentali Di 
Diritto Penale’® says: Oltre che fisica e morale, la violenza pub 
essere presunta o induttiva; la quale avviene quando il soggetto 
passivo sia di per sé stesso tncapace di consenso, 0 par Veta in cus 
st trova o per un vizio di mente.” He adds that all the writers 
vre agreed in holding that sell’¢mnutazione della violenza carnale 
Vintervento della violenza presunta debba portare ad una repres- 
sione uguale a quella di cut é meritevole la vera.” Ld in cid 
bene st appongono, he continues, poiché l’abuso di chi é privo di 
coscienza dei propri atit racchiude in sé stesso, oltre l’attentato 
alla liberta personale ed al pudore, un elemento di imputabilita 
altretlanto grave, consistente nello sfogo brutale e selvaggio di 
libidine su persona che ispira o compassione o riverenza ai 
candore dell’ eta. 


149. In India, apart from the general provision as to the 

Sexual intercourse adequacy of a minor’s consent in 8. 
with minor's consent 90 of the Indian Penal Code, the Code as 
statutorily punishable originally enacted provided that sexual 
even outside England, = intercourse with a woman would be rape, 
even when with her consent, if she were under ten years 
of age ; and the age has since by Act X of 1891 been raised to 
twelve years. 


Similar provisions have been made in other countries for 
the punishment of carnal intercourse with minor girls, without 
regard to their consent, either as a rape as in India or as a 
separate offence as in England. In Pennsylvania and California 





(a) Violence can be a presumed one or inductive, when the person on whom the 
attempt is made, is himse:f incapable of consenting, either by reason of his age or by 
reason of his physical condition. 

(b) Besides physical or moral violence, there may be presumed or inductive (vio- 
lence), which takes place when the passive subject may in himself be incapable of 
consent, cither on account of his age or unsoundness of mind. 

(ec) In the imputation of carnal violence, the intervention of presumed vivlence ought 
to lead to a repression equal to that which real (violence) would deserve. 

(2) And this is well-founded, because the abuse of him who is deprived of the con- 
aciousness of his own acts includes in itself besides the attempt on fersonal liberty 
and mode:ty, an element of imputability just as grave, consisting of a brutal and 
Savage venting of lasciviousncas on the person of one who inspires compa:sion or 
respect owing to the purity of his age. 
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the rule is the same as it stood in India prior to 1891. 
Generally the maximum age up to which the woman’s consent 
does not avoid rape is that now recognized in India.” In 
some of the States, as in Iowa, the hmit 1s the same as now in 
England. In Michigan and Missouri it is fourteen years, in 
Nebraska fifteen, and in Kansas even eighteen years. 


The New York Penal Code * provides that a person who per- 
petrates an act of sexual intercourse with a female (not his 
wife) under the age of eighteen years under circumstances 
not amounting to rape in the first degree is guilty of rape in 
the second degree. 


150. It is in fact now considered a general principle that 

Minor’s consent to When the female is of such tender years, 
sexual intercourse gene- 8S not to understand the nature of the 
rally held not to be act, she cannot consent to carnal inter- 
ponent: course. In State v. Té/man,” it was held 
that carnal intercourse with a female under twelve years of 
age would amount to the crime ofrape; as on the basis of 
general principles, she must be deemed incapable of yielding 
consent; and the decision was followed in Stute v. Miller.” 
In Coates v. State,” Cockrill, C. J., in delivering the opinion 
of the Supreme Court of Arkansas, said: ‘Ifa female be an 
adult, but incapable of consent to carnal intercourse from 
idiocy, or a drug administered to her, the act is said to be 
forcible and against her will. The analogy of the law extends 
the rule to the condition of an infant whose tender years, or 
exceptional want of mental and physical development where 
her age is sufficient, renders her incapable of understanding 
the nature of the act.’”” 


If a prosecutor is not entitled to presume a child’s capacity 
where the child is charged with an offence, there appears to be 
still greater reason why a defendant should not be permitted 
to assume it for the purpose of justifying his own vicious act. 
To hold that a consent extorted from the weakness of children 
would justify acts perhaps destructive eventually to them, and 
highly prejudicial to the well-being of society, would be a 
doctrine of most dangerous tendency. 


17 Missouri Ponal Code, 8. 348. #1 60 Ark,, 330, 
18 S, 278 (5), 23 Dawson v. State, 29 Ark., 116, 
19 30 La. Aun., 1249, Anschiuks v. Stute, © Tex. App., 
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151, In England a similar provision was made by Statute 
— 24 & 25 Vict. c. 1(0, in regard to the 
pe = eg oan attempt of the offence of having carnal 
to have carnal knowledge K00Wledge of minors. S. 52 of the Act 
of minors. provided for the punishment of such .an 
attempt on a girl under twelve years of 
age. The Criminal Law Amendment Act, 1885, raised that 
age to thirteen, or, so far as attempt is concerned, to sixteen 
years. S. 4 of the Act,” after making it a felony to have 
unlawful carnal knowledge of any girl under the age of 
thirteen years, makes it a misdemeanour to attempt the same. 
S. 5 of the Act goes still further, and declares a person 
guilty of misdemeanour “ who unlawfully and carnaily knows 
or attempts to have unlawful carnal knowledge of any girl 
being ¢f or sbove the age of thirteen years and under the age 
of sixteen years.” 


There is no express mention in these sections, that the 
attempt is independent of her consent, but the general 
language of the section must have that effect, specially as 
consent is not inconsistent with unlawful carnal knowledge, 
and there may be an attempt to know carnally a consenting 
girl, though under Cominon law there could not be an assault 
on a girl who consented to the same. 


In the United States, as in India, there is no special provi- 
sion for a penal attempt in such cases as there is nm England. 
There appears to be no doubt, however, that where the inter- 
course with a girl is rape even though the intercourse is with 
her consent, an attempt at such ttercourse with her consent 
will be an attempt to commit the offence of rape. In India 
there can be no difficulty on account of the general provision in 
S. 90 of the Indian Penal Code, which provides that a consent 
is not such a consent as is intended by any section of that 
Code, if it is given, unless the contrary appears from the con- 
text, by a person who is under twelve years of age, as nothing 
appears to the contrary from the context in regard to an 
attempt to commit rape. In the United States, it has, as a 
fact, often been held on general principles, that as the consent 
of a woman under twelve years of age is immaterial for the 
offence of rape, there may also be an attempt to commit rape 
on a woman below that age even when she consent.” 


48 \& 49 Vigt., c. 69, | 24 State r. Pickett, 11  Nev., 955. 
People v. McDonald, 9 Mioh., 150. 
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152. Under the English common law, consent by a 

Minor’s consent, ac- Minor to an indecent assault was held 
cording to common law, Sufficient to excuse its criminality; and 
avoids the criminality there could be no indecent assault ona 
of an indecent assault, = minor, when the minor consented to it. 
This was, of course, a natural result of the fact that the 
absence of consent was the very gist of all assault ; and there 
was no restriction as to the age ofthe person giving the 
consent to negative the criminality of the assault. 


Thus in Reg. v. Martin,” a girl above ten and under twelve 
years of age was assaulted with intent to commit rape, and on 
a case reserved, fifteen judges held that the offence of assault 
had not been committed on account of her consent; 
Patteson, J., in delivering their judgment, observing that 
‘as the child consented it was not an assault.” The court 
directed in this case that the mdictment must be for an 
attempt ; and that was quashed,” but only on the ground of 
a verbal defect, and with an express observation that the 
indictment, if properly worded, would have been sustained. 


This decision was followed in Leg. v, Read,” in which the 
girl, who after some expression of unwillingness, ceased to 
offer opposition, and apparently assented, was nine years of 
age, and from her tender years did not know what she was 
about; yet her actual consent was held to negative the 
offence of assault by three boys who-had connection with her 
one after the other, even though it was admitted that she 
could not give leval consent. ‘This decision was, in its turn, 
held conclusive in Reg. v. ftoadley,” in which the consent 
ofagirl of seven years was held to negative a charge of 
indecent assault. 


In Rey. v. Cockburn," the girl was under five years of age, 
and Patteson, J., said: “A child under ten years of age 
cannot give consent to any criminal intercourse, so as to 


SR eat 








(a) In eg. v. Banks,?* the charge was of a felonious assault on a girl nine years oki, 
ani Patteson, J., observed that he had “great difficulty in saying that there was any 
assault, as there was consent.? In Jirg. v. Meredith,?® a charge of an assault on a girl 
botween the age of ten and twelve was not sustained, and Lori Abinger observed that to 
Kupport it, “yon must show an assault, which could not be justified if an action were 
brought for it, and leave and license pleaded.” 


98 § Car. & P., 574. $8 9 Car. & P., 216. 
36 8 Car. & P., 689. $9 8 Cox. C. C., 266. 
27 9 Car, & P., 213. Cox. C. C., 468, 
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deprive that intercourse of criminality, but she can give 
such consent as to render the attempt no assault. We 
know that a child can consent to that which, without such 
consent, would constitute an assault.’ In Reg. v. Mehe- 
gan,” the indictment was for assaulting and attempting to 
carnally know and abuse a girl of ten and a half years of 
age, and the conviction which was evidently for assault was 
quashed by the Irish Court of Criminal Appeal on the ground 
of her having been a consenting party. In Reg. v. Johnson,® 
a conviction for indecent assault on a girl of ten years and 
nine months was quashed, as it was found that she had con- 
sented to it, and an assault on a consenting persun was not 
an offence at common law, and was not made so by any 
statute. 


The decision in Iteg. v. Beale,* is not against this view, as 
tho indictment in that caso was for unlawfully attempting to 
have carnal knowledge of a girl under the age of ten years. 
It contained counts also for indecent assault, and the jury 
were directed, that “if from her tender years not knowing 
what was being done, sho merely submitted, without the 
exercise of any will by her, it would be such an assault in: 
law as would support the indictment ;” yet the conviction 
affirmed by the Court of Criminal Appeal appears to have 
been for the attempt, as Pollock, C. B., in the judgment of 
the Court, observed, that ‘‘ the charge was an attempt to 
commit a crime with respect to the commission of which the 
consent of the child is wholly unimportant,” and the consent 
of the child was of course unimportant for the attempt. 


The opposite view appears to have been held in some cases 
in the United States,” but in most of them the question was 
ofan attempt, and not of an assault with intent to commit rape; 
and that view was taken on account of a confusion between 
such an assault, and an attempt to commit rape. Thus in Allen 
v. State,“ an attempt to have carnal knowledge of a child of 
tonder years, though with her consent, was held to constitute 
an assault with intent to commit rape. The ground in sup- 


PE TT TT aa 





(B) Cockburn, C. J., in deliverinz the judgment of the Court of Criminal Appeal, said : 
‘Independently of th statutes, the having carnal knowledge of a child was not an 
offence at law. The statutes mado it an offence, saying that:whether the child was an 
assenting party or not, it shoul) be an offence. It follows, thercfore, that the offence in 
this case, not being an offenct within any statute, was not an offence at common law.” 
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port of that view is derived chiefly from the statutory legis- 
lation in regard to the immateriality of a minor’s consent in 
cases of actual sexual intercourse. Thus Allen, J., m deliver- 
ing the opinion of the Supreme Court of Massachusetts in 
Com. v. Roosnell,*” observed that ‘if tt is immaterial wpon a 
charge of committing the completed act, which includes 
an assault, no reason but an extremely technical one can 
be urged why it should not be so upon a charge of assault 
with intent to commit the-completed act. Indeed, to speak 
of an assault upon her without her consent with intent to 
carnally know and abuse her with her consent, secms to 1n- 
volve a contradiction in terms.” The decision in this case was 
approved and followed in the case of Com. v. Murphy™* even 
though the age of consent for girls to carnal intercourse had 
in the interval been raised to sixteen years. The argument was 
pithily put in Hays v. People,* in which Cowen, J., delivering 
the opinion of the court said: “The assent of such an infant 
being void as to the principal crime, it is equally so in respect 
to the incipient advances of the offender. That the infant 
assented to or even aided in the prisoner’s attempt, cannot, 
therefore, as in the case ofan adult, be alleged in his favour 
any more than if he had consummated his purpose.” 


The correctness of this has, however, been denied, and Peck, 
J., in delivering the opinion of the Supreme Court of Ohio in 
Smith v. State,” with reference to that proposition observed : 
‘* We cannot perceive that a statute punishing a man for 
having carnal connection with a consenting child makes the 
consent actually given void, or deprives her of the power to con- 
sent. The most that can be said of it is, that the statute declares 
that such consent, if in fact given, shall be no defence to the 
guilty participant. Such a statute, then, cannot make that an 
assault which was not one before its enactment.’’ 


The doctrine of the criminal non-liability of a person commit- 
ting indecent assault on a minor with her consent has sometimes 
been maintained on the ground of the policy of the legislature 
as indicated in its criminal legislation. ‘Thus in California, 
the Penal Code, before providing that sexual intercourse 
with a female under the age of fourteen years is rape, *° enacts 
“that one who assaults another with intent to commit rape is 
punishable with imprisonment.” “ The latter offence is there 


37 143 Mass., 32. 39 12 Ohio 466. Vide to sumo cffect, 
57a 165 Mnas., 6. Cliver rv. State, 45 N. J. L., 46, 
53° 1 Hill, 352. Vide to samo cffect +0 §, 26]. 
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deemed to be included in the former; and the Supreme Court 
of California has repeatedly held that there may be an assault 
with intent to rape committed on a girl below ten years of age, 
even if she should consent to it. ‘Thus in People v. Gordon,” 
the defendant was convicted of an assault with intent to rape, 
committed upon a girl under ten years of age, even though it 
was contended that she must be held to have consented because 
she did not resist. The court said: ‘It is a presumption of 
Jaw that a girl under ten years of age is incapable of consenting 
to the offence of rape; and as such an offence includes an 
attempt te commit it, accompanied by such force and violence 
upon the person as constitutes an assault, a girl under ten 
years of age is incapable in law of consenting to the assault in 
connection with the attempt to commit the offence. Whether 
the girl, in fact, consented or resisted was therefore immaterial. 
Being incapable of consenting to an act of carnal intercourse, 
it was criminal for the defendant to make an assault upon her 
to commit such an act.” And the decision in that case was 
approved and followed in People v. Verdegreen,® as being in 
accord with the evident purpose and intent of the California 
Code. Vanfleet, J., in delivering the opinion of the court, said : 
“Tt is the declared policy of our law, as expressed in the statute, 
that any female under the age there fixed shall be incapable 
of consenting to the act of sexual intercourse, and that one 
committing the act with a girl within that age shall be guilty 
of rape, notwithstanding he obtain her actual consent. The 
obvious purpose of this is the protection of society by protect- 
ing from violation the virtue of young and unsophisticated 
girls. To hold that one of this class, although incapable of con- 
senting to sexual commerce, could nevertheless give her assent 
to an assault upon her person, made for the express purpose of 
accomplishing the sexual act, would be to largely emasculate the 
statute, and defeat in great part its beneficent object. It is the 
insidious approach and vile tampering with their persons that 
primarily undermines the virtue of young girls, and even- 
tually destroys it ; and the prevention of this, as much as the 
ss act, must undoubtedly have been the intent of the 
egislature. The incapacity extends to the act and all its 
incidents. It is true that an assault implies force by the 
assailant, and resistance by the one assaulted, and that one 
is not, in legal contemplation, injured by a consensual act. 
But these principles have no application to a case where, under 


49 70 Cal, 467, | #3 1(6 Cal., 7 
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the law, there can be no consent. Here the law implies inca- 
pacity to give consent, and this implication is conclusive. In 
such case the female is to be regarded as resisting, no matter 
what the actual state of her mind may be at the time. The 
law resists for her.” The same has becn held again by the 
court in People v. Laurintz,“ in which a conviction of an 
assault with intent to commit rape on the person of a young 
girl who had assented to it, was sustained, 


Apart from the indications of any special legislation, 
however, though there may be an attempt to commit rape 
even as against any consenting female, there can be no assault 
with intent to commit rape against a female below twelve 
years ofage. Thus Jbishop in his work on Statutory Crimes,“ 
says, that “by the better judicial determinations, there cannot 
be, under the common law rules, an assault with intent to 
have criminal carnal knowledge of a girl with her consent ; 
because, by the common law, vivlence consented to is not an 
assault, and the statute which makes her consent immaterial 
in defence of the carnal knowledge does not extend also to the 
assault. Some of our American courts, without express statu- 
tory aid, have held that the girl’s legal incapacity to consent 
to the carnal act extends also to render her incapable of con- 
senting to the violence which, in the absence of her consent, 
would by all be deemed to constitute an indecent assault. So 
that, by these opinions, there may be a conviction for assault 
with intent to commit carnal abuse. Still, though, by what 
we have seen to be the better doctrine, the law docs not term 
this act an assault by reason of the girl’sconsent . . . . . 
But in a State where there are no common law crimes, it is 
not so indictable; and, in the absence of a statute to mect the 
case, the offender must escape.” 


153. Special legislation was, therefure, resorted to with a 

| _ view to provide punishment for the act 

Special legislation to ofan indocsnt assault against a child 

make indecent assault incompetent ta consent, the legislation 
against minors § an hei ° 

offence in spite of being based on a presumption of law as 

consent. to public policy, which was at times 

recognized even on general principles, 

and which was the basis of the extension of the doctrine of the 

constructive force in such cases so as to constitute intercourse 


with a child the offence of rape. 


+4 45 Puc. R, 623, 1 #3 BS, 499509. 
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Thus in England, it was enacted by the Criminal Law 
Amendment Act, 1880, that it “ would be no defence to a 
charge or indictment for an indecent assault on a young person 
under the age of thirteen years tu prove that he or she con- 
sented to the act of indecency.” Anda Bill was introduced 
into the House of Lords even last year to raise the limit of age 
for making such assaults criminal, independently of consent, 
up to the age of 16 years. That Act did not apply, how- 
ever, to Scotland, where it is doubtful whether the consent 
of a minor would be able to negative the offence of indecent 
assault on her.” 


Some of the States in the American Union have also enacted 
statutes more or less similar. Thus 8. 245 of the Minnesota 
Penal Code declares guilty of felony ‘‘a person who takes any 
indecent liberties with or on the person of any female, not a 
public prostituto, without her consent expressly given and which 
acts do not in law amount to a rape, an attempt to commit a 
rapo or an assault with intent to commit a rape, or any person 
who takes such indecent liberties with or on the person 
of any female child under the age of ten years, with- 
out regard to whether she consents to the same or not. 
And in State v. West,“ Mitchell, J., said: ‘The taking 
of indecent liberties with the person of a female with- 
out her consent would at common law amount to an assault. 
In view of the aggravated nature of such an assault, the evi- 
dont intention of the legislature was to raise it from the rank 
of misdemeanour to that of felony, sothat it might be more 
severely punished. And as by another statute a female under 
the age of ten years was incapable of consenting to carnal 
intercourse, or at least her consent void, so by this section 
the incipient advances, in the way of indecent liberties with 
her person, are placed on the same fovting as the principal 
crime. What in the case of a female over the age of ten 
would amount to an assault because done without her consent, 
would, in the case of a child under that age, in any case, be an 
assault, because she is deemed incapable of consent, and there- 
fore the act must, in contemplation of law, be deemed as 
done without her consent. If anindictment charged a defen- 
dant with taking indecent liberties with the person of a female 
under ten years, with intent to carnally know and abuse her, 


43 & 44 Vict. o. 45. | ¢? M'Arthur Shaw, 211. 
#8 39 Minn., 321. 
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we think clearly this would amount to a charge of an assault 
with the intent alleged. If so, then it would seem to follow 
that, under an indictment for an assault with intent to car- 
nally know and abuse her, the defendant might be convicted 
of taking indecent liberties with or on her person, if within 
the allegations of the indictment.”’ 


In the French law also, the Code Pénal of 1810 provided 
only for the punishment of the assault against the 
modesty when it was committed with violence, what- 
ever might ba the age of the person assaulted; so that 
whenever it was found that an infant had not made any 
resistance or had actually given consent, the act of atte.tat re- 
mained unpunished. The courts revolting at the impunity 
of so grave an offence, attempted in some cases, to 
strain the law so as to include within it such an assault, 
sous prétexte qu'tl avait violence morale. ‘The Court of Cassation 
held, however, that Art. 831 of the Code whicb dealt with 
the matter applied to physical violence only and not to moral 
violence ;** and it was difficult to make up the gap thus created 
in the law by a Prictorian interpretation.” In 1832 a new 
disposition was therefore introduced into the Code, which, as 
subsequently amended in 1863, provides the punishment of 
reclusion for tout attentat a la pudeur consommé ou tenté sans 
violence sur la personne d'un enfant de l'un ow de l'autre 
sexe dgi de moins de treize ans.“ The effect of this 
disposition is to establish an age under which violence is 

resumed always in case of an assault on the person of infants.' 
The same pena'ty was provided also for an attempt against 
the modesty committed by an ascendant over the person of a 
minor of more than thirteen years of age, but not eman- 
cipated by marriage. 


154, The limit of age for the nullity of consent must, of 
course, be arbitrary, and is, therefore, dif- 
ferent in different countries. Nor need 
the age of consent for the purpose of 
Criminal law be the same as for civil transactions. Breit- 
haupt in his work on Volenti non fit injuria,* thus points out 
that Bestimmungen des biirgerlichen Rechtes wiber die Handlunys- 


Limit of the age of 
consent, 


(c) Every attempt against modesty, committed or attempted, without violence 
on the person of a child of one or the other sex, of leas than thirteen ycars of 


#9 1830 Journ.du dr. Crim., 363. LV. Gar. Dr, Pen., 475. 
60 JV. Gar. Dr. len., 474, ; Iv, Adolph, & Hé¢lio, 236, 
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fahigkeit, die Ja allerdings mit der Grossjihrigkett in engem 
Zusammenhang steht, hier nicht massgebend sein kénnen. 
Die gesetzliche Normirung der Grossjahrigkett ist nur etwas 
rein dusserliches und speziell das Gebiet des Civilrechts betref- 
fendes; ausserdem ist sie durchaus nicht immer massgebend. fiir 
ie geistige Entwickelung des Menschen, auf welche es bei der 
Frage, ob die erthetlte Kiniilligung in eine Verletzung rechtlich 
wirksam sein soll oder nicht, allein ankommt He further sug- 
gests that while the age of consent should never be less than 
seven years, dem freien Ermessen des [tichters ein miglichst 
weiter Spielraum gelassen werden muss, sodass er nicht sowohl 
die Individualitdét des Thaters, als auch ganz besonders alle 
iibrigen begleitenden Umstande in Erwdgung zu zichen hat’ 
The necessary maturity of the intellect depends to a great 
extent upon climate, mode of life, social customs, and education ; 
and it must be determined on those and other considerations 
which cannot be the same in any two cases. In Stace v. 
Tilman,‘ Eagan, J., observed that ‘ nature does not always 
impart the same maturity and strength of judgment at tho 
same age, the law determines the period at which persons 
are sufficiently advanced in life to be capable of contracting 
marriage and forming other engagements.” 


There is the same difficulty in fixing an absolute age of 
majority for other. purposes, and even the age of civil re- 
sponsibility is not the same in all countries. In certain 
system of law, no age of consent has been fixed at all for the 
purposes of criminal law, specially as there is not the same 
necessity for it as in civil law, where it is required for 
the certainty and the sécurity of legal rights and legal trans- 
actions, while, as observed by Kessler in his work on Con- 
sent, bet der strafrechilichen Einwilligungsbefugniss wiirde sich 


(a) The provisions of civil law ooncerning the capacity of acting, which certainly stand 
in close connection with the age of majority, cannot form the standard here. The legal 
determination of the ago of majority is something purely external, and particularly appli- 
onble to the region of civil law; beyond this it does not ever furnish a standard for the 
mentnl development of a person, on which alone everything depends in the oase of the 
question as to whether the couscnt given to an injury may or may not be legally effcctive. 

(+) There must be Icft to the free discretion ot the judge a field as wide as posrible, so 
that he may take into consideration not only the doer, but aleo especially all the 
remaining attendant ciraumstances, 


P. 20, ¢ 80 La. Ann. 1249. 
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nur das Gewaltsame, nicht das Weollthiitige einer solchen 
Fizirung fiihibar machen. 


The German Penal Code has thus not provided any gencral 
limit of the age of consent, and Kessler says ° it is a question 
whether the Legislature did not do so intentionally and with 
good grounds, It is not seldom maintained that the question 
of the age of the capacity of consent 1s one of fact, and whether 
there is a valid and operative consent must be decided with 
reference to the Persinlichkeit des EHinwilligenden, die Art des 
preisgegebenen Interesses und die beglettenden Umstinde.’ 
Nor need this limit of age be the same as that fixed for 
the responsibility of criminal acts, as Dse LHinvweilligung 
in eine Ilandlung, welche ohne sie ein Verbrechen sein wiirde, ist 
nicht ihrerseits ein Verbrechen.'f) There are considcrations 
for which it should be fixed higher. It is a general principle 
that for Dispositionen zu Ungunsten des Disponenten das 
Alter der blossen Willensfithigheit nicht geniiye; und die Ein- 

| ist eine Disposition dieser Art.”® 


The enquiry in each case as to the necessary maturity of 
the intellect involves such difficulties, however, that it is genc- 
rally considered as the most advantagcous course to fix some 
age as the ago of consent, asthe age under which a person’s 
consent will not be consent in law, and will not operate to 
prevent a criminal act done against him from being an offence. 
This advantage is possible only when the limit is fixed as in 
India, without regard to the actual development of intellect, 
to the actual competency in individual cases to understand the 
nature and consequences of the act consented to. The age 
thus fixed in India is that of twelvo years, but the provision 
is not absolute in scope, and applicable only “unless the 
contrary appears from the context.” ‘The contrary appeared 
from the context of tho definition of rape ; but Act X of 1891 
bas altered the law in that respect, and made tho consent 
of a woman below twelve years of age insufficient to avoid 


(d) Only the violence and not the benefit of such a limit would make itself felt in the 
case of authority given by consent in penal Jaw. 

(e) Personality of the person conscnting, the nature of the intcrest given up,and the 
attendant. ciroumstances, 

(/) The consent to an act, which (act) without it woull be an offence, is in itself not 
an offence. 

(q) The mere age of capacity for willing is not sufficient in tho case of dispositions to 
the disadvantage of the person making them, and ounscnt is a dispusition of this kind. 
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rape, 8. 87, of the Indian Penal Code for instance, contem- 
plates a higher age of consent than the general one of twelve 
years, and further reference will be made to that in treating 
of consent as an excuse for crime. , 


In most systems of law the age of ten years was first fixed, 
and considered as safe as any that could be fixed upon. Ex- 
rience, however, showed that this limit was too low, and 
it has generally been raised higher. That was the limit 
first proposed in British India, but there also it was fixed 


at 12 years. 


In France the age of consent in regard to the offence of 
indecent assault was first fixed at eleven years, but has since 
1863 stood at thirteen years. The attempt on both the occasions 
to fix it at fifteen years failed, though general opinion appears 
to favor a still higher minimum. RK. Garraud, in his treatise 
on French Penal Law,’ thus observes that it is difficult to 
believe that a child from thirteen to fifteen years of age can, 
by reason of her age, be considered as capable of avoiding’ 
seduction, and even of appreciating all the immorality 
of the action to which it may be proposed that she should 
submit or lend herself; and that the girl who is not yet ripe 
for a marriage ought to be regarded by the legislature ag 
able to dispose of her person. The limit even of thirteen 
years is not absolute and applicable to all cases. Reference 
has thus already been made to its having no application as 
against an attempt by an ascendant, who may be deemed to 
possess a natural authority over a female of even a higher 
age, and against the abuse of whose authority there can be 
no certainty in the number of years, but only in the fact of 
her emancipation from his control by her marriage.” 


155. The Common law doctrine, however, long retained 

Common law did not itS Sway in regard to the unsoundness of 
recognize unsoundness mind, ven idiocy of the person giving 
of mind as disqualifica- consent was not held as such, and, as 
tion of coneent. a matter of law, to be sufficient to vitiate 
consent. The only effect actually given to it was to take it into 
consideration in judging of the actual existence of consent, 
an absolute idiot not being capable, as a matter of fact, of 


giving consent. 
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.. Thus in Reg. v. Ryan," the eonvietion did not proceed so 
mouch on the idiocy of the female as on her habits of decency 
and propriety, which warranted a presumption that she would 
not have consented. Platt, B.,m summing up for the jury 
said: “Jt seems that she waa in a condition incapable of judg- 
ing, and it ig important to consider whether a young person, 
im such a state of incapacity, was likely to consent to the 
embraces of this man ; because if her habits, however irrespon- 
sible she might be, were loose and indecent, there might be a 
probability of such consent being given, and a jury might not 
think it safe to conclude that she was not a willing party.” 


In Reg. v. Fletcher" also, stress was laid on the actual 
absence of consent, and the eonviction for rape was based on 
the ground that the woman was incapable of consent from 
defect of understanding,and had not given consent. The Court 
of Criminal Appeal maintained the conviction, as it considered 
that mere absence of consent was sufficient to make the 
mtercourse amount to rape. Lord Campbell, C. J., observed 
that “it would be monstrous to say that these poor females 
are to be subjected to such violence, without the parties 
imflicting it being liable to be indicted. If so, every drunken 
woman returning from market, and happening to fall down on 
the roadside, may be ravished at the will of the passers by.” 


In Reg. v. Charles Fletcher,” the man had sexual eonnection 
with an idiot, and the charge of rape was left te the jury 
in the same terms as in Reg. v. Fletcher, viz., that they should 
find him guilty if she was incapable of expressing eonsent or 
dissent, and the connection was without her consent. The 
conviction was quashed, however, by the Court of Criminal 
Appeal, on the ground that there was no evidenee of the ab- 
sence of consent ; thus showing clearly that mere idiocy was 
not deemed sufficient to negative the existence of consent.(C) 


In Reg. v- Barratt," Barratt was held guilty of the offence of 
rape for having intercourse with a woman who was evidently 


(0) In Reg. v. Pressy,)* it was apparent that the woman was an idiot, and a conviction 
for rape with her was sustained, though she stated that she knew at the time that the 
Geoused’s act was wrong, and had not done or said anything to him, and did not like to 
hart anybody. Stress was laid in this ease, however, on the circumstance that the 
prisoner, when taxed with committing rape upon her against her will, had said : ‘Yes, 3 
did, and Iam very sorry for it.” This was virtnally o confession of guilt,and dispensed 
with the necessity ef abl ether evidenes of the absence ef consent. 
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idiotic, and with whom the Judge found it impossible to 
municate atthe trial. She was therefore held to be incapable. 
of giving her consent. Kelly, C. B., referring to the two cases: 
of Reg. v. Fletcher, observed that he could not see the distinc~ 
tion between them in principle. Blackburn, J., after expressing. 
himself to be of the same opinion, said: “I agree with the 
decision in the first case of Reg. v. Féetcher, and think that the: 
correct rule was laid down in that case. I do not think that 
the Court in the second case of eg. v. Fletcher, intended to. 
differ from the decision in the first case. In all these cases, the 
question is whether the prosecutrix 1s an imbecile to such aw 
extent as to render her incapable of giving consent or exer- 
cising any judgment upon the matter, or, in other words, is 
there sufficient evidence of such an extent of idiotey or want 
of capacity. In the first case of Reg. v. Mletcher, and also in 
the present case, there was evidence of such an extent of 
idiotcy in the girl as to lead the jury to believe that she was 
incapable of giving assent, and that therefore the connection 
was without her consent . .... Upon the authority of the 
decision in the former case of Reg. v. Fletcher, it is enough to 
say in this case that the evidence here was that the con- 
nection was without the girl’s consent.” Honyman, J.,. said 
that the case seemed to him ‘‘ the same as when a man has 
connection with a drunken woman whom he finds lying on a 
road, quite incapable of giving consent, in which case Lord 
Campbell said, it would be monstrous to say that the man 
would not be guilty of rape.” 


In Reg. v. Connolly,” Hagarty, J., in delivering the opinion 
of the court, observed “ that in the case of rape of an idiot or 
lunatic woman, the mere proof of the act of connection will 
not warrant the case being left to the jury, there must be 
some evidence that it was without her consent—e. g., that 
she was incapable of expressing consent or dissent, or from 
exercising any judgment upon the matter, from imbecility 
of mind or defect of understanding ; and if she gave her 
consent from animal instinct or passion, it would not be 
rape.” In this case, the indictment was for assault with intent 
to ravish. There’ was no evidence whatever as to the 
woman’s general character for decency, or chastity, or anything 
to raise a presumption that she would not consent to the 
alleged outrage upon her. There was evidence, however, 
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of-insane delusion of some years’ standing, unconnected. with 
anything relating to matters of that kind. The jury were 
charged, that if they were satisfied that she was ot unsound 
mind, with no moral perceptions of right and wrong, that her 
acts were not controlled by the will, and were, in fact, in- 
voluntary, she could not be said to be capable of consent, 
and from her state of mind and impotence of will, the 
yielding on her part to force ought not to be taken as an 
act done with her will. They found, however, that she was 
insane, but had consented to the assault. The conviction 
was quashed, a8 on a charge of an assault with mtent to 
ravish, it would seem, on the decided cases, to be impossible 
to support.a conviction where consent is found. “In the 
case of the idiot, the lunatic, the drunken, or insensible,’” 
continued Hagarty, J., “the crime can only be complete on 
the actual or legal deduction that the connection touk place 
without consent.” 


156. Substantially the same, but a somewhat stricter, view 
ve is taken of the effect of idivcy on consent 
Effect of idiocy on in the United States. Thus Dr. Bishop 
consent m the United er a : 
States. says: “A woman with less intellect than 
is required to make a contract may 80 
consent to a carnal connection that it will not be rape. But 
where the idiocy is so profound as absolutely to incapacitate 
her to consent or dissent, the man who penetrates her, not 
supposing he has her consent, commits this crime.” )” This was 
cited with approval in McQuirk v. State’ by Somerville, J., 
who, in delivermg the opinion of the Supreme Court of Alabama, 
said: “The mere fact that a woman is weak-minded does not 
disable or debar her from consenting to theact.” In State 
v. Atherton,” Adams, J., in delivering the opinion of the Su- 
reme Court of Iowa, incidentally observed, however: “ We are 
inclined to think thatif the prosecutrix was so destitute of mind 
that she was incapable of consent, the defendant was guilty of 
rape.” In Crogswellv. People,” the intercourse was with a woman 
of good sizeand strength, under dementia, and though not idiotic, 
yet approaching towards it, and there were facts from whieh the 
jury might infer that she, and not the prisoner, was the solicit- 
ing party ; and it was held not to be rape, if she consented. It 
was urged that all intercourse with a woman in that condition 
must be rape, because she has no capacity to consent, and 
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that an irisane woman, or one not mentally competent to. 
exercise an intelligent will, is in the same position as respects 
this crime as a child under ten years of age, and that carnal 
knowledge of her person would constitute the offence, 
notwithstanding her acquiescence. Thbis contention was 
overruled however, and the decision proceeded on the ground 
that for rape it was necessary in the State, under a special 
statute, asin England, that it should be committed by force 
and against the woman’s will, and that the same circumstances 
must exist to constitute rape in the case of an idiot or 
insane woman as where the woman was ofsound mind. Cooley, 
J., in delivering the opinion of the Court, admitted, that 
“though the definition of the offence implies the existence of a 
will in the woman which has opposed the carnal knowledge, 
no violence is done to the law by holding, in any case where 
the woman, from absence of mental action, does not willingly 
acquiesce, that the physical force necessary to effectuate the 
purpose, however slight, is against her will.” The admission 
could, however, not affect the decision in that case, where the 
will was active, though perverted, and all idea of force or want 
of willingness was distinctly disproved. Recently in State v. 
Enright,” it has been held by the Supreme Court of Iowa, 
that fora man knowingly to have criminal intercourse with 
a woman of intellect thus impaired is no doubt peculiarly 
wrongful ; yet if she be capable of consenting, and does 
consent, it 1s not rape. 


In State v. Crow,” a person was charged with the crime of 
rape committed upon an insane woman. It was contended 
that intercourse with her, even by force, could not be rape, 
because she had no will to oppose. The court after explaining 
that in idiocy and lunacy, there is no lack of will but a weak- 
ness and perversion of it, said that he had “no hesitation in 
holding that both idiots and insane persons are possessed of a 
will, so that it may be legally and metaphysically said that a 
carnal knowledge may be had of their persons forcibly and 
against their will.” 


157. It has been attempted in some cases to extend the 
Attempted extension rules concerning minors by analogy 
by analogy of rules con- t0 persons of unsound mind. The 
cerning minors to per- attempt has, however, not succeeded. 
sons of unsound mind. The Court of Criminal Appeal in Reg. v. 
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Charles Fletcher,™ in fact, argued to the contrary.’ Pollock, 
C. B., after referring to the special legislation for the 
protection of minors as having a tendency to throw light upon 
the case relating to the insane, said that, to secure conviction 
of a person having sexual intercourse with an insane female, 
“the contention on the part of the Crown must be that an. 
idiot is incapable of consent, but it may be said in. answer 
that the same cause which required an Act of Parliament to 
make the mere fact of connection a criminal offence in the 
case uf children of tender years would require an Act of Parlia- 
ment in the case also of idiots.” In ey. v. Sweenie, Lord 
Neaves, after observing that in the case of a child the law in- 
troduces a constructive violence, remarked that “in the case of 
an insane woman constructive force may also be admitted upon 
an extension of the same principle, the law not allowing that 
such a person can exercise the will.” Lord Deas likewise, 
after referring to the principle concerning children, remarked 
that “it may be that idiots fall within the same principle,” 
expressly excepting “' insane persons who are not idiots, whose 
cnses may depend on their own circumstances and on 
degree.” These remarks were quite ultra vires, and were not 
even noticed by the other Judges. The case was concerning 
a sleeping woman, and it is a strong authority against the analo- 
gical extension of statutory priniciples to cases not covered by 
them. Even Lord Deas observed, that it did not “ follow that 
because an exception is made of cases in which by law, or both 
by law and nature, the parties are totally disqualified from 
consenting, an exception shall equally be made of the case of 
a woman who miglit have consented if awake, although she 
neither did nor could consent, being asleep.” Lord Cowan, 
after expressing his concurrence with the principles on which 
the ravishing of children, and of insane persons has been 
held equally criminal with rape committed on a wn-up 
person, observed that he did not “think that the principle of 
that class of cases can safely be extended by analogy to other 
and different cases.’’ ! 


The question has come directly before the courts in France, 
where also, as in English common law, the committing of an abuse 
on an insane female is held not to be rape on the ground that there 
is no violence in such a case.™ The Chambre du Conseil of the 
tribunal of Seine held in a case that such an act should at least 
be held to be an assault against the modesty of the woman on 
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the analogy of ‘that offence as against a consenting ‘minor 
punishable under Art. 881 of Code Pénal. The Chamber of 
Accusation of the Court of Paris, however, on Ist - August 
1835 rejected that interpretation, and said, gue vouloir appliques 
au cas d’imbécillité le princtpe qui déclare puntseable ['attentat 
commis sans violence sur l’individu dgé de moins de onze ans, cé 
serait procéder par analogie d’un cas préou a celui non prévu, ce 
qui est inadmissible en matiére pénale; ce serait livrer l’appli- 
cation de la loi & une appréciateon de I’éat moral de la victime, 
ce qui conduirait a Varbitraire ; et enfin ce serait punir d'un 
crime que le coupable pourratt avoir commis sans le savoir, car 
les signes de la faiblesse d'esprtt ne sont pas apparents toujours 
et pour tous 


158. The doctrine was carried so far, that a consent to 
_.., sexual intercourse produced by mere 
Statutory legislation animal instinct was sometimes considered 
for protection of the . : 
facets. sufficient to prevent the intercourse from 
being rape. This was expressly charged 
to the jury in Reg. v. Charles Fletcher.* In Reg. v. Connolly,” 
Hagarty, Z. in delivering the judgment of the Court of Queen’s 
Bench in Upper Canada, after a review of the principal cases on 
the point, stated it as their result, “ that if she gave her 
consent from animal instinct, or passion, it would not be 
rape,” and added: “In the principal offence, consent from 
mere animal instinct has been held to bea defence in the 
case of an idiot. It is impossible to say that it must not be 
equally sointhe lesser charge of assault with intent, and 
equally impossible when a consent in fact is proved.” With 
the general advance in favour of this unfortunate class of the 
people who have lost their intellect, this view is meeting with 
rather a strong disapproval in present times. Thus, in the Irish 
case of Reg. v. Dee,” Palles, C. B., observed that “ consent is 
the act of man, in his character ofa rational and intelligent 
being, notin that ofan animal. It must proceed from the 
will, not when such willis acting without the control of 





(hk) That to wish to apply to the case of the imbecility (of mind), the principle on which 
an assault without violence against an individual of less than eleven years of age has been 
made punishable, would be to proceed by analogy from a case provided (by law) to that 
not provided, which is not allowed in penal matters; it would be to leave the application 
of the law to an appreciation of the moral condition of the victim, which would lead to 
arbitrariness ; and finally it would be to punish as a crime what the offender might have 
committed without knowing, as the signs of the weakness of intelleot are not apparent 
always and to all persons. : 
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reason, as in idiocy or drunkenness, but from the will suffi- 
ciently enlightened by the intellect to make such consent 
the act of a reasoning being.” “ Nothing is, in my opinion,” 
he continued, “too elementary to encounter a doctrine so 
abhorrent to our best feelings, and so discreditable to any 
jurisprudence in which it may succeed in obtaining a place, 
as that which, more than once, was laid down in England 
that a consent produced in an idiot by mere animal in- 
stinct is sufficient to deprive an act of the character of rape.” 


The Indian law, as pointed out by Mr. Mayne in his work 
on the Criminal Law of India,” is not satisfied without “ the in- 
telligent consent of a woman who is able to understand not only 
the nature, but the consequences of the act. An idiot may be 
as capable of aasenting to sexual intercourse as any other 
female animal. But itis evident that the nature and conse- 
quences of illicit intercourse with 8 woman, are very different 
from what they would be in the case of a cow. It is precisely 
this difference which the Indian law requires that she should 
be able to understand, and understanding it, still to consent.” 


Even in England and portions of the United States, : special 
legislation has been undertaken for the protection of the insane 
on lines similar to that for minors. Thus S. 5 of the Criminal 
Law Amendment Act, 1885, providing for the punishment of 
carnal knowledge with minor girls, further enacts that any 
peron who unlawfully and carnally knows, or attempts to 

ve unlawful carnal knowledge of any female idiot or imbecile 
woman or girl, under circumstances which do not amount to 
rape, but which prove that the offender knew at the time of 
the commission of the offence that the woman or girl was 
an idiot or imbecile, shall be guilty of misdemeanor. The 
statutes of some of the States go still further and actually lay 
down a rule even independent of the offender’s knowledge of 
the condition of the female. Thus, the New York Penal Oode 
provides that sexual intercourse with a woman is rape when, 
through idiocy, imbecility, or any unsoundness of mind, either 
temporary or permanent, she is incapable of giving consent. 
The California Penal Code makes a similar provision ** where 
she is incapable, through lunacy, or any other unsoundness of 
mind, whether temporary or permanent, of giving legal 
consent.” These rules are virtually, so far as unsoundness of 
mind is concerned, identical with the rule enacted in the 
Indian Penal Code. 
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159. Intoxication also, as regards the adequacy of a 
person’s consent is often placed on 
_ Intoxication asavitiat- the same footing with . unsoundness 
ing cause of consent, of mind. Thus Mr. Blackburn, in an. 
article in the “ Criminal Law Magazine,” 
after giving several definitions of rape says, that under 
all of them, “the act of sexual intercourse with a woman 
who was intoxicated to such an. extent that she could not 
resist and could not consent, and, in fact, would not know 
that her perscn was being defiled, would be without her 
conscious permission, and, as a natural sequence, would be 
rape.” 


So also in McQuirk v. State,™ Somerville, J., in delivering 
the opinion of the court, observed, that, “if the woman is 
mentally unconscious from drink, or sleep, or from other 
cause, Is in a state of stupefaction, so that the act of the un- 
Jawful carnal knowledge on the part of the man was com- 
mitted without her conscious and voluntary permission, the 
idea of force is pecessarily involved in the wrongful act itself.’’ 
And in the nature of things there is no difference between a 
person who is not able on account of intoxication to under- 
stand the nature and consequences of what he consents to, and 
another person unable to do so on account of the unsound- 
ness Of mind. If consent in the case of the latter is inade- 
quate, 1t must be held inadequate even when given by an 
intoxicated person. Though intoxication is like unsound- 
ness of mind as regards the condition of the mind at any 
particular time, it differs from it essentially in being a 
voluntary condition, which a person can assume at any time at 
his option for any short period, while insanity is for all prac- 
tical purposes a permanent condition beyond one’s con- 
trol. A plea that a consent is void on account of being 
given by a person under intoxication will always be most easy 
to establish and rather difficult to rebut. A woman may 
even deliberately intoxicate herself to the necessary extent 
with a view to retain an opportunity of prosecuting in 
certain contingencies her successful paramour for rape. 
At the same time, there are, no doubt, cases in which law mast 
extend its protection to an intoxicated person as to an 
insane. 
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160. Itis settled, even in the English law, that when 

Cansing intoxication the intoxication is nut voluntary, but has 
in order to get consent been caused by the offender himself with 
is equivalent to force a view to get the consent to do the act 
in English law. he desires to do and which it will be 
criminal for him to do without it, the consent of the person 
intoxicated is not sufficient to negative the criminal character 
of the act. This was the case often in cases of indict- 
ment for rape, in which to satisfy the strict requirements of 
that offence, drugging to insensibility was held to amount 
to force. Thus in Reg. v. Sweenie, Lord Ardmillan, after 
saying that “force, actual or constructive, 1s an_ essential 
element in the crime of rape,” observed, “ that any mode of 
overpowering the will without actual personal violence, such 
as the use of threats or drugs, is force in the estimation of 
Jaw.” And there was no difference of opinion mn the court so 
far as this point is concerned. Tlius Lord President Macneill 
also, who dissented from the final decision of the court, obsery- 
ed, that “if by arttul means such as the administration of 
potions, stupefaction is produced, and the faculties are rendered 
dormant, and the party is for the time without will or the 
power of volition, it cannot, [ think, be doubted, that in that 
state of mental inability, and especially if it has been produced 
with the design of taking advantage of it, the act would be 
held to amount to rape, although it could not be said to have 
been committed against the will of the sufferer, if by that 
is meant against an active will dissenting, or in a state of actual 
repugnance at the time.” Similarly Lord Cowan said: * Had 
the sleep in which the woman was, been stated to have been 
induced by felonious practices, such as the use of drugs on the 
part of the panel, the will might then have been justly alleged 
to have been overcome with a view to the possession of her 
person without her consent; just as in the case where through 
fear and dread by threats of death, the woman has been thrown 
into a state of prostration, or ag when through such threats, or 
through actual personal violence at the first meeting of the par- 
ties, she has been thrown into a swoon, and then her person 
ravished, the capital crime might be held properly charged.” 
So also Lord Deas said: “ Drugging to the extent of 
insensibility is even less remote from direct personal violence 
than presenting a pistol to the forehead, or a dagger to the 
breast, for such drugging overpowers the yo means of 
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physical appliances to the body (no matter whether to the 
stomach internally, or by chloroform or the like externally), 
just as much as if the insensibility had been produced by a 
blow. That the woman by deception or persuasion may have 
been made the instrument of introducing into her own stomach 
the deleterious ingredient, or may have been induced to allow 
the man to hold chloroform to her nostrils, does not make 
the resulting insensibility less an act of physical violence 
and injury to the person than if the man had induced her 
tv take into her own hands a machine, which immediately 
exploded, and left her stunned and helpless.” 


The same view is taken in the United States. Thus in Dun 
Moran v. People, Christiancy, C. J., said: “And when 
drugs are administered, or procured to be administered, by 
the criminal, for the purpose of taking away or lessening 
the power of resistance, and having that effect, there may 
be no ground for distinction between the force thus exerted 
vy him through the agency of the drugs, and that directly 
exerted by his hand and for the same purpose.” = Thie 
California Penal Code similarly enacts that sexual intercourse 
is rape, where the female is prevented from resisting the 
Intercourse by any intoxicating narcotic, or anwsthetic sub- 
stance, administered by or with the privity of the accused.” 
The Missouri Penal Code makes it rape to have carnal 
knowledge of any. woman above the age of fourteen ycars 
without her consent, by administcring to her any substance or 
hiquid which shall produce such stupor, or such imbecility of 
mind, or weakness of body, as to prevent effectual resistance. 


161. The rule generally recognised in Kuropean countries 
Effect on consent of is the same, Thus talking of the abuse 
causing intoxication on committed on a person while intoxicated 
Pa PoUnelt: or asleep, Giulio Crivellari in his Con- 
cettt Koundamentali di Diritta Penale,® says that in generale 
st cunvicne nel riconoscere t termini della vera violenza 
ove ve stano prove sicure del dissenso di lei, o merce la prova 
positiva delle ripulse precedentt o merce le sue posterioré 
ajfermazioni che se fosse stata padrona di sé nella pienszza 
del suo intendimento non avrebbe per alcun modo acconsentito ; 
go quando Vubbriachezza od il sunno siano stati maliziosamente 
procurati dall’ayente. S2 cid non potesse provarst, nill abuso 
dell’ayente vi sard un inganno, una seduztone, ma non vi 


25 Mich., 856. { os 
33 Arte 11-10, 


EPFECT. OF CAUSING INTOXIG ATION IN ITALY. [s. 


sarebbe movimento alcuno di forze meccaniche custringents if 
corpo, ti guile sarebbe concorso col seduttore allazione per 
impulse proprio, senza che questi abbia esercitato abuso di forza 


morale costringente ’animo della vittima. 


He adds that it is a general rule, that when such fraudulent 
means are employed as to leave no freedom of consent, torn? 
lo stesso come sia stata la vittima malisiosamzute posta nell’- 
impossibilita. dt resistere,” which is the essence of the offence 
of rape, the responsibility dell’agente dev'essere uguale a quella 
in cut sarebbe incorso se avesse usato una violenza vera.* “ 


So also Franceso Carrara says that there is violence when 
an act is done to a person in sleep or intoxication, and there 
is sure proof of dissent, even though there is no prior express 
declaration of consent, observing that in the abuse of ® del/a 
ebra e della durmiente vi é il dissenso, vi é la forza meccanica 
che comprime il corpo e rende inerte la volonta; e vt é nell- 
aomo tmpudico u dol» speciale della violenza, poichée quelle 
forze eyli pone al servigio del suv criminoso 


It is on the ground of this want of dissent that he distin- 
guishes the case of such person from that of the insane and 
the minor, in which case he says there is even no presump- 
tive violence, the violence being wanting in all objectivity 
as there is no contrary will, and in all subjectivity, as there is 
non trovandosi una forza née meccanica ne morale adoperata a 
soggioyare la ipotetica aveersiune della puziente. ™ 


(i) People in general agree in recognizing the limits of trne vivlence, when there are 
sure proots of her dissent, either owing to the positive proof of preceding repulses, or of 
subsequent affirmations to the cffect that if she had been master of herself us regards the 
fulness of her intention she would not have consented in any way ; or when the intoxica- 
tion or stupor may have b2en maliciously procured by the person acting. If this cannot 
be proved there might be deceit —a seduction, in the abase by the acting party, but there 
would be no movement of physical force constraining the body which would concur 
with che seducer in the act through ite own impulse without his having cxercised any 
abuse of moral force constraining the mind of the victim. 

(j) the same takes place, as if the victim had been maliciously placed in a state in 
Which resistance was impossible. 

ty of the doer ought to be that whivh would have been incurred if he had used real 
violence, 

(/) the intoxicate! and sleeping person, there is a dissent, there ia a mechanieal force 
which constrains the body and renders the will inert ; and there is inthe wanton man, 
ie d@ lus peculiar to violence, because he places these forces at the service of his crimina] 
nesign, 

(m) not found a force neither mechanical nor moral, adoptcd to subjugate the suppos- 
cd aversion of the person to whom the act is done. 
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Adolphe and Hélie in their work on the Theory of Code 
Pénal, refer to the case ” in which 2’ attentat haa been com- 
mitted during sleep fraudulently procured by the aid of 
narcotic drugs, and say la violence n’est-elle pas dans cette 
machination infdme qui livre la victime sans qu'elle puisse se 
défendre, dans ces moyens criminels qui l’enchainent pour la 
consommation de lattentat, dans ces liens d’un sommeil léthar- 
gique qui la tiennent captive? Or, serait-il possibl d’établir une 
différence réelle entre ces deux hypotheses? Dans l'une et 
dans autre, la victime n'a point 2 s'imputer son abandon et 
sa crédulité; sa volunté, sa force ont été enchainées; et 
quimporte que ce soit par une machination criminsllement con- 
que, par la violence des drogues perfidement préparées, ou par 
la violence physique de Vagent? L’atientat nest-il pas méme 
plus atroce, puisqu'l révéle une combinaison plus froide et plus 
calculée? Peut-on objectzr que la violence ne s’exerce pas au 
moment méme de Vattentut? Mais cette violence dure autant que 
erreur, autant que le sommeil frauduleusemznt procuré. Lors- 
que la jille enlevce s'évanouit dans les bras de son ravisseur, et 
qu'il prosite de cz moment pour consommer le viol, pourratt-on 
soutentr gu’il l’a commis sans violence? Si le crime est commis - 
sous l’impression de menaces de mort, mais sans aucune violence 
physique, soutiendraiton qu'il n’y a pas eu de viol parc? qu'il 
n'y a pas eu de résistance? Si cette résistance a été rendue im- 
possible, ne faut-il pas nécessairement remonter aua actes qui 
l’ont enchainéc 2 


This opinion has been confirmed by two arréts which in 
exuctly the same circumstances have decided that the act of 
comuutting abuse on a female while asleep and against her 
will corstitutes rape.” The grounds of these arréts are: 











(n) Is not there violence in this base contrivance which delivers up the victim without 
her having the power to defend herself, in these criminal means which enohain her for the 
consummation of the attempt, in these bonds of a lethargic sleep which hold her captive ° 
Now, would it be possible to establish a real difference between these two hypotheses ? In 
one as well as in tho other, the victim has not to blame herself for her confiueuce and 
her credulity ; her will, her force have been euchsined ; and what does it matter 
whether this is donc by a criminally conceived contrivance, by the vi lence of perfi- 
diously prepared drugz, or by the physical violence of the doer? Je not the assault even 
more atrocious, sinve it reveals a combination more cold and more caloulated P Can one 
object that the violence is not exercised at the moment of the assault itself? But this 
violence lasts as long as the error, as long as the sleep fraudulently procured. When the 
girl rises, she faints in the arms of her ravisher, and does it profit at that moment to 
consummate the rapo, that one can maintain that he hus committed it without violence P 
If the crime is committed under the impression of menaces of theft, but without any 
physical violence, would it be maintained that there was no rape, as there was no 
resistanoe P If this resistance has been rendered impossible, is it not necessary to trace 
it to acts which have prevented it P 


IV., 318. | 38 lV. Adolph. and Hélie, 
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que le crime de viol n’étant pas defint par la lot, il appartient 
au juge de rechercher et constater les eléments constitutifs de ce 
crime, d’aprés son caractére special et la gravité des consequences 
gu’il peut avuir pour les victimes et pour Chonneur des familles ; 
que ce crime consiste dans le fait d’abuser d'une personne contre 
sa volonté, soit que le défaut de consentement réesulte de la viol- 
ence physique ou morale exercée a son éyard, soit qwil résulte de 
tout autre moyen de contrainte ou de surprise pour atteandre, en 
dehors de la volonteé de la victime, le but que se propose auteur de 
action.) 


The same view appears to be taken in Germany also. Thus 
Halschner says: Ein listiges Benehmen, durch welches jemand 
in den Zustand des Duldenmiissens versetzt werde, ser als 
eine durch “vis absoluta’’ veriible Nothiguny zu betrachten.® 
Olshausen in his Commentary on the German Penal Code, in 
commenting on para. 240, and observing that fraud does nat 
operate as compulsion, says: © Die Betdubung aber ist eine Art 
der List und fallt nicht unter den Begriff der Geral.” He 
immediately afterwards adds, however, that das IWesen der 
Nothigung an sich die Betitubung als Mittel der Nothigung 
nicht ausschliesst.” 


162. This treatment of drugging was due, however, to the 
Sexualintercourse with '€Quirement of force for the offence of 
a female by drugging Tape. It was mainly on account of the 
her is not rape, though necessity of punishing with proper 
sometimes deemed puu- severity the act of sexual intercourse with 
ishable as such. Seca ars Sats 
a woman by drugeing or intoxicating her, 
that such drugging or intoxicating was held equivalent to force. 
Really there is a material distinction between the two; and 
the offence of such intercourse is of a different gravity from 


(0) That the crime of rape not being defined by law, it pertains to the judge to make 
a search for und establish the constituent elements of this orime, in conformity with its 
spcial character and the gravity of the consequences which it can have for the victim. 
and for the honour of the families ; that this crime consists in the act of abusing a person 
against her will, whether it be that the defect of coneent results from violence, physical 
or moral, exercised in regard to her, or that it results from other means of constraint Or 
surprise for to attain, without the victim's will, the end which the author of the act pro- 
poses to himself, 

(p) An artful conduct through which anybody is put in a state of being obliged to 
tolerate is to be considered as compulsion exercised through ris absolute. 

(q) Stupefaction, however, isakind of cunning and does uot como under the oon- 
ception of violence, 

(r) The nature of compulsion does not exclude stupefaction as a means of compulsion, 


$° 11. Halschuner, 122 ; 35 Gerichtsaal, | au p, 
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that of rape, though it was long punished as such in England 
for want of a special provision for its punishment. Such 
provision has now been miade there, as well as in some of the 
States of the American Union. Thus the Criminal Law 
Amendment Act 1885 (48 & 49 Vict. c. 69), s. 3 provides 
that a person who applies, administers to, or causes to be 
taken by any woman or girl any drug, matter, or thing, 
with intent to stupefy or overpower, so as thereby to enable 
any person to have unlawful carnal connection with such 
woman or girl shall be guilty of a misdemeanour. 


In New York also, this is a separate offence provided 
for in S. 23 of the Penal Code. Referring to that section, 
Johnson, J., in People v. Quin,” said, that it “provides for 
the punishment of every person who shall have carnal 
knowledge of any woman above the age of ten years, 
without her consent, by administering to her any substance, or 
liquid, which shall produce such stupor, or such imbecility of 
mind or weakness of body, as to prevent effectual resistance. 
The punishment prescribed for the offence named in this 
section, is imprisonment in the State prison not exceeding 
five years. The punishment for the crime of rape is imprison- 
ment not less than ten years. Rape, and carnal knowledge of 
a woman under the circumstances provided for in section 
twenty-three, are clearly separate and distinct offences. The 
latter is an offence against the person, but it is not a 
rape under our statute, and was designedly made a_ sepa- 
rate offence, as will appear by a note of the revisers upon this 
section. After copying this section, as proposed by them, 
they say: ‘The offence committed under the preceding cir- 
cumstances probably would not be rape; and yet the guilt 
of the offence and the injury to the sufferer are as great 
in this asin any other case.’ The provision was borrowed 
by the revisers from Livingston’s Louisiana Code.” In People 
v. Dohring,” Folger, J., said: “In this State our statutes 
make a distinction between a rape and the act of carnal 
intercourse without her consent with a woman made insensible 
by the administration of that which produces stupor; and the 
latter is an offence against the person, but not rape.” And if 
the result is insensibility, it is not material that it was brought 
on by something administered with a view not to make the 
woman insensible, but simply to excite her desire. 


60 Barh., 128, 59 N. Y., 874, 


$36 CONSENT OF INTOXICATING PERSON NOT SUFFICIENT. [#. 168. 


163. The rule is generally considered to be the same, even 

Ga ctnalant done ie when the intoxication is not caused with 
a person after intoxicat- a view to get the consent to the criminal 
ing him is not excused act, but for some other purpose ; and 
by that person’s con- advantage is taken of the unconscious 
ee condition resulting from that intoxica- 
tion to do the act to the person intoxicated in that condition. 
This was the basis of the decision in Reg. v. Camplin,® in 
which the prisoner had given liquor to the prosecutrix, and 
when she became quite drunk and insensible, he took 
advantage of it and violated her. The jury found that the 
prisoner gave her liquor for the purpose of exciting her, and 
not with the intention of rendering her insensible and thus 
having sexual intercourse with her, yet he was convicted, and 
the conviction was on a case reserved, upheld, after 
argument, by fifteen judges. Jn R. v. Sweenie,““ Lord 
President. MacNeill expressed it as his opinion that it was not 
necessary for that offence, that the inability to remonstrate 
or resist should have been brought about by an act of the 
offender, with the design of availing himself of it. ‘* I think,” 
said the learned judge, “it is not soin the case where a man 
takes advantage of the state of insensibility to which a woman 
has heen reduced by his act or contrivance, although in produc- 
ing the insensibility he may not have harboured that design, or 
may even have intended something ditferent, as would be the 
case of a medical man who should take advantage of the inabi- 
lity to resist produced by opium or chloroform which he had 
administered for a diflerent purpose to his patient.” 


The same has been held in McCue v. Klein,“ in which 


Willie, J., in delivering the opinion of the Supreme Court of 
Texas, said : “If one whose mental faculties are suspended by 
intoxication is induced to swallow spirituous liquors to such 
excess as to endanger his life, the persons taking advantage of 
his condition of helplessness and mental darkness, and imposing 
the draught upon him, must answer in damages for the injury 
that ensues.” 


Garraud, in his treatise on the French Penal Law, says “, 
“that rape is committed also en abusant d’une personne qui 
aurait perdu l'usage de sa volonté, soit par Veffct d'une 
maladie physique ou mentale, soit par l'altération de ses facul- 








#3 1 Cox. C. C., 220. +5 60 Tex., 168. 
4+ 8 Cox. C. C., 980. +* IV, 466. 


@. 264.) KNOWLEDGE OF INTOXICATED CONDITION IS MATBRIAL. 337 


éés, telle qu'une personne tombée en défuillunce ; soit par toute 
autre cause accidentelle, c’est-d-dire par une vause indénendante 
de la volonte de celui guia commis Vattentat, telle que le 
sommet profond, Vivresse complete, 


164. It has also been held that where the intoxication 
Consent by an intoxi- is voluntary, or, at least, not caused 
cated person does not by the person acting on the consent 
excuse criminality of given during the unconsciousness resulting 
“iit gant vie sibel from the intoxication, the act, if otherwise 
corlition. Criminal, will not be the less so, if done by 
him with the knowledge of the intoxicated 
and unconscious condition. Stress has been laid in several English 
cases On this knowledge by the offender of the incompetency 
of the person giving the consent. Thus in Reg. v. Fletcher,” 
Lord Campbell, C. J., after observing that that case differed 
from the case of Reg. v. Camplin, in so far as the prosecutrix 
was not capable of giving consent, added : ‘ But then the pri- 
soner knew her condition at the time.”’ In eg v. Barrati," 
Hunyman, J., in charging the jury said that they might find 
the prisoner guilty of rape, “ if the girl was in such an idiotic. 
state that she did not know what the prisoner was doing, and 
the prisoner was aware of her being in that state;’” but that 
they ought to acquit him, “ if the prisoner, from the girl’s 
state and condition, had reason to think the girl was consenting.” 
The Court of Criminal Appeal sustained the conviction, but did 
not advert tothe circumstance of the knowledge of her condition 
by the prisoner. Such knowledge has been recognized as ma- 
terial by the statute law of England also. Thus 8. 5 of the 
Criminal Law Amendment Act, 1885, provides that it shall be 
sufficient to a charge for unlawful carnal intercourse with a girl 
of or above the age of thirteen years and under the age of 
sixteen, to make it appear that the offender had reasonable 
cause to believe that the girl was of or above the age of sixteen 
years. In regard to the unsoundness of intellect also, the 
section provides that the carnal knowledge would be misde- 
meanour, only if ‘the offender knew at the time of the com- 
mission of the offence that the woman or girl was an idiot or 
imbecile.” 
., In committing abuse on a person who should have lost the use of her will, either 
on account of the cffect of a discase, physisal or meutal, or by injury to her faculties, so 
that a person falls into a swoon, or by any other cause accidental, that is to say by a 


cause independent of the will of him who has committed the attempt, such as profound 
sleep, complete intoxication, 
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In the United States also, Cooley, J., in delivering 
the leading opinion of the Court in People v. Crosswell® ob- 
served, that “ if a man knowing a woman to be insane, should 
take advantage of that fact to have knowledge of her person, 
when her mental powers were so impaired that she was uncon- 
scious of the nature of the act, or was not a willing participator, 
we should have no difficulty in holding the act to be rape, not- 
withstanding distinct proof of opposition might be wanting.” 
In that case, the trial judge had assumed that the naked fact 
of intercourse, with knowledge of the mental condition, was 
sufficient. But the court thought that that would be a 
dangerous proposition. Cooley, J., added : “ As one who has 
knowledge of the facts which prove insanity must be supposed 
to know that insanity exists, it would follow that, in any 
case of doubt, a man’s guilt or innocence would depend upon 
the preponderance of testimony on the question of the woman’s 
competency. As marriage with an insane person is void, 
it might become a serious question whether the ceremony could 
protect the too partial bridegroom from prosecution for rape, 
where he had relied upon manifestations which, to him, appeared 
the evidences of genius, but which experts should convince a 
jury were only the vagaries of a disordered imagination.” 


Tke New York Penal Code provides that sexual intercourse 
with a woman is rape, when her resistance is prevented by 
stupor, or weakness of mind produced by an intoxicating or 
narcotic, or anesthetic agent; or when she is known by the de- 
fendant to be in such state of stupor or weakness of mind from 
any cause.” 


165. The ruleis recognized to itx broadest extent in India. 

Recognition of vitiat Thus 5, 90 ofthe Indian Penal Code 
ing effect of intoxica- declares in the same words the inade- 
tion in Indian Penal quacy of the consent given by a person 
Code. who, from unsoundness of mind or in- 
toxication, is unable to know the nature and consequences 
of that to which he gives his consent. The Code ignores 
entirely the distinction arising from the circumstance of 
the intoxication being voluntary or otherwise. The abuses 
of which the protection of drunken persons against the 
consequences of their own acts and their own consent is 
capable, can have no place, where the protection is re- 
stricted to cases of involuntary intoxication. In regard to 
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criminal acts, the protection is restricted to those cases 
by SS. 85 and 86 of the Indian Penal Code, It does not 
appear why, in regard to consent, the protection given is gene- 
ral, extending, as it apparently does, even to voluntary intoxi- 
cation. The Indian Penal Code appears, in fact, to go even 
still further, and to extend the protection to consent given by 
a person who is of unsound mind or intoxicated, when the 
said unsuundness or intoxication isnot known to the person 
acting on the consent ; an extension which does not appear to 
be expedient or recognized in other countries, and which is 
rather inconsistent even with the principle recognized in the 
same section of the Code in regard to the objective disyualifica- 
tions of consent. In no other system of law does the protection 
appear to extend to cases of consent beyond those in which 
the intoxication is involuntary, and known to the person acting 
on it, and it is nut seldom restricted to still narrower limits. 


163. Even the Indian Penal Code docs not refer to the effect 
of spiritual foree on consent. This is no 
Liffect of spiritual force Gvubton account of the non-recognition by 
on consent, the Courts and the Legislature in India of 
the power of spiritualism ; though, ac- 
cording to the belief of the masses in this country, cases of the 
exercise of such power are not unknown here. The codes of 
other countries also are silent on the subject. Jndividual 
ceases of the subjugation of will by magnetism have 
sometimes come before the Courts, and the conseut extorted 
by magnetism has been held to be non-existent. In a case men- 
tioned in an Ttalian Journal of the 18th August 1865, the Court 
of Assize cf Var convicted of rape a person who had by acts of 
magnetism reduced his victim to a state of imposszbilita, in 
which she remained conscious of all that was done on her, but 
had not force enough to oppose it. The contrary was held, 
however, by the Supreme Court of Vienna in 1£62 in a case’ 
in which the woman with whom the connection was_ had 
declared that she was not conscious even of the act of connec- 
tion while it was going on, but came to know of it afterwards by 
finding herself enciente. The acquittal in this case proceeded 
chiefly on the ground that science was not sufficiently advan- 
ced to determine the doctrine of causation and the pussible 
effect of magnetism in such cases, The question is discussed 
at length in Charpignon’s Rapports du magnetisme avec la jurts 
prudence, but need not be further discussed here. 


1 Carr, Prog., Art. 1515 (v). 
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CHAPTER IX. 


OFFENCES INVOLVING ABSENCE OF CONSENT AS 
AN ESSENTIAL CONSTITUENT. 


167. Consent operates in criminal law as observed in 
Chapter I, either negatively or positively. 
It operates negatively by its absence 
being an essential constituent of an 
offence, either on account of the nature ofthe act constituting 
the offence, or under some provision of law. In the former case, 
the act constituting the offence cannot exist, unless there is an 
absence of consent to it. ‘Thus there can be no wrongful 
confinement of a person on account of the very nature of the 
confinement, unless there is an absence of consent on his part 
to stay in the place of the confinement. Dives ist jedoch so zu 
Bat ee dass hier die Strajflosigkeit nicht deshalb etntritt, weil 
eine an und fiir sich durch das ius publicum fur strafbar erlddrte 
Handlung trotz threr Begehung anf Grund der subjektiven Wil- 
lensrichtung deg Verletzten als strajlos hingestellt wird, sondern 
weil der igenthiimer des in Frage kommenden Rechtsqutes, 
dadurch, dass er einen Hingriff'in diese seiner Verfiigung ganz und 
gar unterstehende Itechtssphare gestattet, rerhindert, dass tber- 
haupt etwas Rechtswidriges begangen wird. Es jindet also 
hier eine Anwendung des Satzes ‘volenti non fit injuria’ uber- 
haupt nicht statt, sondern die Straflosigheit 1st die Fulge des 
Mangels eines zum Thatbestande des Verbre:hens wesentlichen 
Merkmals, nimlich der fehlenden Linwilligung ; und durch den 
Mangel dieses Requisits, d. h. alsu durch die Linwilligung, wird 
von der Handlung das Verbrecherische abyestreift)\ 


Negative operation of 
consent in criminal law. 


In the latter case, the act constituting the offence 
may exist even when there is consent, but it will acquire 
its criminal character only from the fact of its being done 
without the consent of the person affected by it. This is 
the case, for instance, in regard to the offence of kidnapping, 
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(a) This is, however so to be understood. that the immunity from punishment does no 
arise, because an act in itself declared to be punishable by ius poblisuas in spite of its 
commission is laid down as free from punishment on the ground of the subjective 
direction of the will of the injured person, but because the possessor of the good 
(interest) in question by the fact that he permits an attack against a legal sphere 
entirely subject to his disposal, altogether prevents any illegal aut from being com- 
mitted, An application of the maxim volenti non fit injuria does not at all, thore- 
fore, take place here, but the immunity from punishment is the consequence of the 
defect of a mark (symptom) essential fur the corpus delicti of the offence, namely, 


tho absenon of consent ; and through the defect of this requisite, that i 
consent, the criminality of the ad is removed. equisite, at is to say, through 


1 Briethauyt, 
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in which case a man may carry away a minor from her 
guardian, but will have committed that offence, only when the 
carrying has not been consented to by the guardian. 


The positive operation of consent consists in altogether 
justifying or excusing an act which would otherwise be crimi- 
nal, or in leyally or judicially mitigating the penalty which 
the act would otherwise be liable for. In this chapter men- 
tion will be made, however, of the negative operation only. It 
is With reference to that, that Olshausen, in his Commentary on 
the German Penal Code, after referring in paragraph 9 of his 
aac raid observations in connection with Chapter LV of 

art I.? to several excuses of criminal acts, says: ‘*Wdhrend in 
den Fallen der N. 9 die objective Rechtswidrigheit der Handlung 
ausyeschlossen ist, weil das Recht die betreffende Ausnahme von 
der Regel gestattet, so ist in anderen Fall:n die Rechtswidrigheit 
der Hundlung deshalb zu verneinen, weil dieselbe nur scheinbar 
unter die Itegel der Norm fallt, in Wahrheit aber die Handlung 
garnicht geyen dizselbz verstosst, so dass die Schuld-und Straf- 
freiheit nicht erst aus einer besonders zu begrindenden Ausnahme 
sich ergiebt.”" With these he contrasts the cases of the 
positive operation of consent as an excuse, which the Indian 
Penal Code also treats as general exceptions, and goes on to 
say: ‘* Die hier in Belracht kommenden Falle, beziilich derer im 
Einzelnen gleichfalls auf die Lehrbiicher des Strafrechts zu 
verweisen ist, sind : die settens des alleintgen Tragers eines 
Rechtsgutes selbst und dic mit seiner Einwilligung seitens eines 
Anderen vorgenommene Verletzung desselben, beides vorbehaltlich 
der positivrechtlich gztroffenen Ausnahmen.” 


168. As to the offences in respect of which absence of 


consent is essential, reference has been 


Determination of of- made to them above in SS. 7 and 8. 
fences for which absence 


of consent is essential,  !he absence of consent is expressly 
mentioned as an essential constituent in 
the case of most of them, at least as defined in the Indian Penal 





(6) Whercas the objective illegality of the act is excluded in the oases of No. 9, be- 
cause the law permits the exception in question to the rule, the illegality of the act in 
the other cases is to be denied, because it only apparently comes ander the regulation of 
the Norm, but in truth does not at all violate it, so that the Immunity from guilt and 
punishment is not due to an cxception which must be previously established. 

c) ‘The cases which here come into consideration, and regarding which reference may 
Jikewise be made to the various text-books of penal law, are the injury toa legal interest 
on the part of the sole bearer of it himself, and the injury committed to it with his oon- 
sent by another, both being exceptions, exclusive of those provided for by positive law. 


ee 
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169. In early times, the penal law was comprised mostly of 
offences which were unlawful acts against 
Moral character ofan the rights, or prejudicial to the interests 
offence no criterion of of some person, and which could not be 
the necessity of absence 
of concent. offences, when consented to by the peraon 
affected by them. It was then usual to 
attempt to determine the offences in which absence of consent 
was essential by a consideration of the nature, constituents, and 
the moral character of the various offences. As observed by 
Kessler,® men were then inclined to take into consideration, ob das 
Gesetz die Rechtswidrigkeit der Handlung als Voraussetzung der 
Strafbarkeit betone. Wo Ersteres der Fall, wie bei der Sach- 
beschidigung, schhesse die Kinwtlligung des Verletzten die 
Strafbarkeit aus,im anderen Falle wie bec der Korperverletzung, 
nicht (°). 


No positive system of law, however, makes penal all the acts 
which should be punished from such a consideration, Nor 
does the law of any cuuntry restrict the penality to merely 
such acts. Thus every breach of contract is illegal as well as 
immoral, but it is only in very exceptional cases that it is treated 
as an offence. Qn the other hand, there is a large and 
growiny class of statutory offences, consisting of acts which are 
innocent or indifferent in themselves, and which have been 
commanded or forbidden simply because the state considers it 
necessary to forbid them in the interests of the entire community 
or any portion of it. In these cases, the object of the State is 
merely to compel the adoption of a particular line of conduct, 
and its character from a legal or moral puint of view is quite 
as immaterial as the presence or the absence of the consent 
of an individual to it. 


It follows from this, as chserved by Kessler,® that das 
Verhaltniss einer Handlung su Sittlichkett und Recht fiir 
thre Strafbarkett oder Strajflosigkeit nach posttivem Gesetze 
nichts beweist. Alle Erérterungen tiber den Hinjluss, welchen 
in diesen Beziehungen die Hinunlligung auf den Charakter 


(e) Whether the law lays stress on the unlawfulness of the act us the presupposition of 
sts oriminality, where this is the case, as in the oase of mischief, the consent of the injured 
person excludes penality while in the other case, as in the case of hurt, it does not 
exclude it. 


. Einw., 29. | 6 Kess, Einw., 80, 
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170; Fora determination of the necessity or the non- 
necessity of the absence of consent in 
Necessity of absence the case of any offence, reference must 
sel abreiae = nie ane be made to the object of that offence, 
7rd object rs re ley and of the statute or law by which that 
applicable. offence is created, or in which it is com- 
prised. This appears to be the only 
rule, which in the absence of an express declaration by 
the Legislature, is likely to lead to any practical result in the 
determination of the effect of the existence or non-existence 
of consent on any criminal act. This view is expressly 
advocated by Kessler,’ who says, “man muss den Zweck zu 
erkennen suchen, welchem die fragliche Strafbestimmung dient. 
Je nachdem dieser Zweck die Bestrafung auch der gegen den 
Einwilligenden veriibten That erfordert oder nicht, wird das Itine 
oder das Andere als Wille des Gesetz2s anzunehmen = 


171. Absence of free and intelligent consent is a particular 
characteristic of all offences relating to 
property. The question has arisen most 
often in connection with the offence of theft; as to which it 
has been explained above in S. 8, that the absence of consent 
is quite essential. The definition of theft in the Iudian Penal 
Code expressly mentions the absence of consent. ‘The leading 
definition of larceny given in East’s ‘Pleas of the Crown” 
does the same. Almost every modern writer on criminal law 
has mentioned it as a constituent of the offence. Thus in 
‘‘ Russell on Crimes,” it is said that * the taking of the goods 
should be without the consent of the owner, inrito domino, 
and that this is of the very essence of the crime of larceny.” 


Consent in theft. 


Stephen defines theft as ‘the act of dealing, froim any mo- 
tive whatever, unlawfully and without claim of right, with 


(‘) The relation of an act to morality and right does not prove its penality or non- 
penality according to positive law. All discussion conoerning the influence, which in this 
connection consent may have oa the character of the aot, can be considered at the most 
a6 an argument de Lege Ferenda. 

(g) We must try to find out the object which is served by the provision of Jaw in 
question. Accordingly as this purpose requires or does not require the punishment of an 
act committed against a consenting person, shall either the one or the other case be looked 
upon as the will of the law. 
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enything capable of being stolen, in any of the ways ‘in . 
theft can be committed, with the intention of permanently. 
verting that thing.to the use of. any person other thet 
general or special owner thereof.’ The ways. in. which: t. 
may be committed are generally such as involve the taking 
converting of property without the owner’s consent.” There 
is nd reference to the absence of consent in regard to theft’ by 
conversion by a bailee or by a person who knows that the 
property has been given to him by mistake, and of which he 
fraudalently takes advantage;" but these cases are not 
included in the definition of theft as understodd in ‘India or 
other countries.“ In Hammon’s case,” Grose, J., in 
delivering the judgment of the court, even observed, that lar- 
ceny “is the felonious taking the property of another without 
his consent and against his will, with intent to convert it to 
the use of the taker.” — - 


In Scotland, Alison defined theft as consisting “in the se- 
cret, and felonious abstraction of the property of another for 
the sake of lucre, without his consent.’ Macdonald defines 
it as“*the felonious taking and appropriation of property 
without the consent of the owner or custodier.™ 


In the United States, Dr. Wharton says, that larceny may 
be defined to be the fraudulent taking and carrying away ofa 
thing without claim of right, with the view of converting it 
to a use other than that of the owner, without his consent.” » 
Rapalje, in his work on Larceny,” expressly says that the taking 
and carrying away must, to constitute larceny, be ‘* without 
the consent of the owner.” Dr. Bishop says,” that a man 
may give away his property, therefore another who takes it by 
his permission does not commit larceny. - 


In Garcia v, Stale, Moore, J., in delivering the opinion of 
the court said, that “the taking of the property without the 
consent of the owner is an essential ingredient of the offence 


(A) Coke, Hawkins and Blackstone do not refer in their definitions of larceny to the 
absence of consent, but even they do not deny that absence of consent is essential. They 
require that the taking must be felonious or animo furandi, and generally speakin 
there can be no taking of a property feloniously or animo furandi, when it is taken wi 


the owner's consent. 


. 881. 1* Maced, Cr. L., 18. 
oo paecaeg: 18 A Whart. Or. L., 787. 
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of theft.”? In Crowell v. State,” theft is defined as the fraudu- 
lent taking of property without the consent of the owner, with 
the inteat to deprive the owner of the valne of the property, 
and appropriate it to the use and benefit of the person taking 


it. 


On the Continent of Europe, the Italian Penal Gode is quite 
as explicit in regard to the necessity of the absence of consent, 
as the Indian Penal Code. The Spanish Penal Code defines 
theft as involving the taking of the thing without the will of 
the proprietor, or the denial of its receipt.” 


The Code Pénal does not refer expressly to the absence of 
consent, but the absence is involved in the other requirements 
of the offence. Thus R. Garraud says” that the soustraction 
should have taken place malgré the proprietor, invito domino, 
as the texts of Roman Jaw say. So also A. Blanche in his 
work on the Practical Studies on the Code Pénal® says that 
to constitute soastraction the thing should pass from the 
possession of the légitime detenteur (lawful possessor) to that 
of the author of the delit, a Vinsw et contre le gré Cunknown 
and against the will) of the possessor. 


The same is the case in the German Penal Law. S, 242 of 
the Code declares a person guilty of theft, who eine fremde 
bewegliche Sache einem Anderen in der Absicht wegnimmt 
dieselbe sich rechtswidrig zuzueignen.(") There is no mention 
of the absence of consent in the definition, but it appears to 
be quite settled that the taking to constitute theft must be 
against the consent of the person to whom the thing taken 
belongs. Almost every commentator of the Code lays down, 
that Die Aufhebung des Gewahrsams des Anderen muss 
ohne dessen Willen geschehen.® (*) After making that obser- 
vation, Olshausen goes on to say: demnach liegt cine Wegnahme 
nicht vor, wenn der Inhaber in die Aufhebung ssines Gewahrsams 
einwilligte Die Thatsache der Etniilligung des Inhabers 
und der dadurch bedingte Ausschluss einer Gewahrsamsverletz- 
tung kann auch nicht dadurch bescitiyt werden, dass der 
Thater schon vor Erlangung des eigenen Gewahrsams an der 
Sache die Absicht heyte, wher dteselbe demnachst fir sich eu 








(hk) Takes another per3on’s movable thing with tho intention of appropriating it. 
(i) The deprivation of the possession of another must take place without his will. 


ce - eal , 404, a if Gar. Dr, Pen., 104, 
rt. 487. . a V. #26, 
3 Olshaus. Komm., 879, 
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a So also Riidorff in his Commentary on the 
German Penal Code says: ™ eine Wegnahme im Sinne des 
P. 242 liegt dann nicht vor, wenn diesslbe mit Hinwilligung 
des Inhabers oder des Higenthiimers geschah.” Similarly 
Rubo in his Commentary on the German Penal Code says :* 
wo dte Eniternung einer Sache mit Zustimmung desjenigen 
geschah, dem zur betreffenden Zeit die Bestimmung iiber den 
Verbleib der Sache zustand, daliagt begrif'smassig ein Wegnehmen 
nicht vor und fehlt es mithin an einem Erfordernisse des fiir 
den Diebstahi vorgesehenen Thatbestandes.. 


172. Absence of consent is necessary, however, as observed 
above, in the case also of other offences 
Consent in other relating to property. Le défaut de 
offences relating to ; 
pranerey: consentement, chez la personne au droit de 
layuelle la soustraction porte atteinte, est 
un caractére commum au vol et aux autres délits contre la 
propricté.“(") Bindiug in his work on Die Normen says :* Jede 
Anerkennung des Ligentums schliesst das Verbot der Aneignung 
Ffremder Sachen ohne Linwilliyung des Eigentiimers, jede 
Anerkennung des Desitzzrs als eines Rechtsqutes das Verbot der 
Stéruny und der Aufhebuny des Besitzes ohne Einwilligung des 
Besitzers in sich™ 


There can thus be no criminal misappropriation or criminal 
breach of trust of a property, if the appropriation, conversion 
or use of the property said to constitute the offence is with 
the cunsent of the owner of the property. In Henderson v, 
State ;* the owner’s consent to the use of the thing entrusted 


(j) There is accordingly no removal when the possessor consents to his being deprived 
of possession. The fact of the consent of the possessor and the exclusion of the violation 
of possession thereby conditioned, can moreover, not be removed by the circumstance that 
the doer. even before acquiring the possession of the thing, entertained the intention 
of himself making away with iv. 

(2) A removal in the sense of 8. 242 is not therefore present, when it takes place with 
the consent of the possessor or the proprietor. 

(t) Where the removal takes place with the oonsent of that person to whom at the 
time being, belougs the right of determining the whereabouts of the thing, a removal, 
as can be conceived, does not take place, and there is wanting accordingly a require- 
ment in the component parts of theft. 

(m) ‘Khe absence of consent in the person whose right is assailed by soustraction is a 
feature common to theft and all other offences aguinst property. 

(n) Every :ccognition of proprietorship includes the prohibition uf the appropriation 
of another's thing without the consent of the proprictor, every reoognition of posscssion 
asa legal interest includes the prohibition of the destraction and of the deprivation 
the possession, without the consent of the possessor himsolf. 


84 P, 52, . Me rik Dr. Pen, 104. 
as P. 813. 7 1 ® "Ve 
28 1 Tex, App , 432. 
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as it was used, was held to be a good defence to the charge 
of criminal breach of trust in respect of that thing. In the 
Indian Law, that offence is committed, even if the property 
entrusted to a person is dealt with “in violation of any 
direction of law prescribing the mode in which such trust is 
to be discharged, or of any legal contract which he has made 
touching the discharge of snch trust.” Itis clear that the 
consent of the real beneficiary will vary the trust or the 
contract itself, and any use of the property in accordance 
with his consent, can never be in violation of the legal mode 
of discharging the trust or of any contract entered into for 
that purpose. 


Nor can there be cheating, unless consent is obtained by 
wilful deception, in which case there can be no such consent as 
is recognized by Criminal Jaw. Olshausen, in his Commentary 
on the German Penal Code, says :* Aus der Nothwendigkeit des 
Kausalzusammenhanges zwischen der Tiiuschung und der Vermé- 
gensbeschiidigung ergiebt sich, dass falls jemand Verméyensrechte 
aufyiebt oder auf einen sicheren Gewinn verzichtet, ohne dafiir 
ingend ein Aequivalent zu wollen, von dem Vorliegen des hier in 
Rede stehenden Thatbestandsmerkmales des Betrugs keine Rede 
sein kann, wenn auch eine Tiuschung des Gebenden durch den 
Empfangenden mit unterlief.... den nicht dadurch wurde der 
Vermégensschaden zugefiigt, sondern durch den eigenen Willen 
des Beschidigten.(°) In another place, the same Commentator 
says: Da der Begriff des Betrugs durch die Zustimmung des 
am Vermogen Beschiidigten in dis Beschddigung aufyehoben wird, 
so muss folgeweis: die, wenn auch unrichtige, dnnahme einer 
solchen Zustimmung das Bewusstscin der Rechtswidrigkett bzw. 
den Dolus besestigen. 


(0) From the necessity of the causal connection between deception and injury to a 
pecuniary interest, there arises the fact that if anybody renounces his pecuninry rights 
or foregoes a certain gain, without willing any equivalent for it, there oan be no question 
of the essentials of the offence of cheating, as here in question, being present, even if a 
deception of the person giving has tuken place by the person receiving; ... ..... for the 
injury to the pecuniary interest was not caused thereby, but by the will of the injured 
person bimeelf. 


_ (p) As the conception of fraud is removed by the consent to the injury, of the person 
injured in his peoaniery right, so must consequently the supposition of such consent 
even if incorrect, remove the consciousness of the illegality or respectively of the dolus. 
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Nor can there be a trespass on a person’s property, when 
‘that person consents to it. Thus in Haley v. State,” Smith, 
J., in delivering the opinion of the court, said, ‘“ Consent, no 
matter how fraudulently obtained, if there be no mistake as 
to the taker or the thing taken, excludes the idea of trespass, 
and consequently the idea of larceny.” oe ooh 


Nor will there be mischief, if the destruction or change in a 
person’s property is with his consent, because with a consent 
‘of the person affected there can be no wrongful loss or damage 
to him, which is the essence of that offence. In the 
French law, R. Garraud speaks of it as a rule applicable 
to all the. crimes and delits against property, that they 
lose their delictuoys character when the diminution of the 
value has taken place with the consent of the proprietor ; and 
that itis for this category of delits that it is true to say,” volents 
non jit injuria. ) nw @ a . 


173. In the case of offences against person, the question of 
the absence of consent has arisen most fre- 
quently in cases of rape and assault. As 
to the former, it has been observed above, that originally in 
almost every system of law, the use of force or violence on the 
woman’s person was considered essential for rape. So strict 
was the rule, that even the force involved in the act of sexual 
intercourse was not deemed sufficient to satisfy the requires 
ments of the definition of the offence. In Bailey v. Com.,® 
Lacy, J., observed that ‘wherever there is a carnal 
connection and no consent in fact, fraudulently obtained or 
otherwise ; there is evidently in the wrongful act itself, all 
the force which the law demands as an element of the crime.” 
This view was, however, not generally adopted by the 
courts. Thusin R.v. Sweente,* it wascontended that the mere 
budily contact necessarily implied in the act of connection was 
force sufficient to constituterape, but the contention was nega- 
tived. Lord Ardmillan observed that there was no authority 
for such a proposition, and on principle it did not commend 
itself to him. Lord Deas in speaking of the force required 
for rape, said: ‘I mean force different from that .which is 
necessarily implied in the act of sexual intercourse, for there 
is a plain fallacy in confounding what is essential to the acty 
even when consented to, with the force necessary to obtain 
opportunity to perform the act.” oe ie 


Consent in rape. 
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So also in Reg v. Dee, * May, OC. J., after observing, that 
rape may be defined as sexual connection with a woman 
forcibly and without her will, said ; ‘* Itis plain, however, 
‘forcibly’ does not mean violently, but with that description 
of force which must be exercised in order to accomplish the 
act, for there is no doubt that unlawful connection witb a 
woman in a state of unconsciousness, produced by profound 
sleep, stupor, or otherwise, if the man knows that the woman 
is in such a state, amounts to arape.” The observation was, 
however, ultra vires, as the case was merely of the personation 
of a husband, and the other Judges did not even refer to it. 


In the United States also, it was held in Com. v. Fieds,3 
that the force involved in the act of a man getting in 
bed with a woman, and of stripping up her night garment in 
which she was sleeping, was not such force as was required 
for the offence of rape. In People v. Quin,” Jolimson, J., in 
delivering the opinion of the Court, said: ‘‘It has never yet 
been held that merely having carnal knowledge of a woman 
while deprived by voluntary intoxication or otherwise of all 
reason, and violation without her consent, and by such force 
only, as was necessary to accomplish the act under such 
circumstances, was a rape.” 


It was a logical deduction, however, from the constructive 
extension of the word force to which reference has been made 
in 8. 186, that absence of consent came gradually to supplant 
it in the definition of rape, so that sexual intercourse even 
unaccompanied by force or violence is generally held to be 
rape, if obtained without her consent. This development, 
has, however, not received proper recognition in the English 
Jaw even up to this time.(*) 


_. Thus in R.v. Sweenie, ®§ Lord President Macneill, after observing that the 
writers on oriminal law describe the crime of rape as consisting in having carnal 
knowledge of a woman’s person forcibly and against her will, and that these or similar 
words are generally used by the text-writers to describe that crime, said, “ That description, 
if the words be taken in what is perhaps the moet strictly literal meaning of them, may 
be understood to imply the positive presence in every case of rape of two elements, 1és., 
physical force or violence applied to the person, so as to overpower resistance, and 
coercion of the will while it is in a stute of dissent or opposition. Certainly, in must cases 
of rape these two elements do concur ; the crime is accomplished by the application of 
physioul force overpowering resistance, and against the remonstrances of the sufferer. 
But I am not prepared to hold that these two elements, understvod in that seuse are 
essential to the crime of rape. That the knowledge of the woman’s person should 
be obtuined against her remonstrance or against her will actively disseating, or 
in a state of known antagonism is certainly not neoessary in all cases. It is 
not necessary that the act should be in that sense ‘against her will.’ It is 


88 15 Cox. C. C., 585. 37 50 Barb., 128. 
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Outside Eng'and, it has received greater recognition. The 
Code Pénal does not define rape, and does not restrict it to 
cases 10 which the offender has used violence, and R. Garraud 
in his treatise on the French Penal Law says,” i semble, 
par suite, qu'on puisse décider, sans se mettre en désaccord 
avec la loi, qu'il y aura bien viol toutes les fois que la femme 
n’aura pas consenti a l’acte dont elle a été la victime. Oe que 
la loi réprime, en effet, c'est non seulement le fait d’avoir abusé 
d’une femme contre sa volonté, mats encore le fait d’en avoir 
abusé sans sa volonté.@ 


not necessary that she should have a will or mind dissenting, or capable of indicating 
dissent. Thut is settled in the case of infants under puberty, who, in the estimation of 
the law, have no will ; and some of your lordships have already observed that the same 
would hold in the case of an insane woman of mature years.” After referring to cases of 
intercourse with the woman while unconscious, the learned Judge added: “ But in suoh 
a case the conncetion has been had without her consent, and when she had not mental 
power to consent. In such cases the expression ‘ against her will,’ used by the writers 
can mean nothing else than without her consent, and must be so understood, unless 
they are to be regarded as imperfect or rojected aserroneous. .. Such forcible invasion 
of the womau’s person is an assault; the connection is without her consent; and I think, 
that the forcibly invading a woman’s person and having carnal knowledge of her, 
without her concent, through the instrumentality of assault, is nothing Jess than rape. 
1 think the law would bo the same, although the state of insensibility was not at all caused 
by any act of the accused, but had been knowingly and wickedly taken advantage of by 
him, such as some of the cases put ia illustration by Lord Ivory, us for instance, the 
ca:e of a woman abused in a state of syncope, or in a state of insensibility from intoxica- 
tion. In all these cases, the knowledge of the wuman’s person has been had without her 
consent, which as regards the will of the sufferer, is al] the law desiderates when 
the mind and its faculties are in abeyance, and it has been acoomplished by means of 
assault, which necessarily implies violence~all the violence that was necessary for the 
accomplishment of the criminal purpose in the circumstances, and therefore, all the 
violence that the law desiderates in rape. I own that I cannot distiuguish the 
resent case from the cases to which I have been alluding. The woman is stated to 
ve been asleep ; her mind and its faculties were dormant—in abeyance, The accused 

is stated to have entered the bed by stealth, wickedly and feloniously—that is, with a 
crimina) intent, the criminal intent being to have carnal knowledge of her person 
without her consent. He is said to have acoomplished this criminal purpose, by means 
of assault or forcible invasion of her person, for we are all agreed that the act charged 
against him ia assanlt, at the very least, whatever more it may be, and assault neces- 
sarily impl'es violence—in this case all the violence that was necessary to accomplish his 
oriminal purpose, having regard to the physical condition of the sufferer at the time. 
It appears to me that an assault feloniously committed on a woman for the criminal 
purpose, and effectuating the criminal result of having carnal knowledge of her person 
without her consent ig rape. I know no more accurate description of that crime.” 
Lord Ivory aleo after expressing his approval of Lord Cockburn’s definition of rape as 
having interooarse without the woman's consent,” observed that it was the absence of 
consent that constituted the essential element in rape, and that it was on that ground 
that connection with children and insane persons was deemed to be rape, beoanse in 
these cases cunsent oould not be obtained, and the law did not pay much regard to 
the employment of force,?* This view was not adopted, however, by the majority of 


the judges. 


It appears, therefore, that one can decide, without setting himeelf in disagreement 
with law that there is rape always whenever the female shall not haveconsented to the 
act of which she has been the victim. That what the law represses is not only the aot 
of having committed abuse on a female against her will, bat even the act of having 


committed abuse on her without her will. 
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A. Blanche also takes the same view, and defines rape as 
consisting in le faitd’abuser d'une femme ‘sans la participa. 
tion de sa volonte" (*) Referring to the language of Art. 331 
under which the offence of rape has been made punishable by 
the Code Pénal, he says that the generality of the terms of that 
disposition permits the belief that according to it there is rape 
always whenever the female has not consented to the brutal 
act of which she is the victim. The woman who is assailed 
only by physical or moral violence can still defend herself. 
She who is surprised while asleep or stupified by narcotic 
draughts cannot do so. She has only law for her safeguard, 
aud the affront to which she submits is not less a rape than 
that which results from violence. 


The same view has been adopted in some countries even 
by the Legislature. The Indian Penal Code has, for instance, 
enacted that sexual intercourse will be rape not only when it 
is against the will of the female, but also when it is without 
her consent, or even with her consent when she is below 
twelve years of age. 


Nowhere, however, does absence of consent appear to be 
absolutely necessary for rape. In almost every system of law, 
sexual intercourse with a woman may often be rape, even 
when it is with her consent. Most of such cases are those 
in which consent is inadequate, and has, for instance, been 
obtained by a particular sort of fraud, or from a girl who, on 
account of her tender years, is incapable of giving a proper 
consent. Even in the case of full and intelligent consent, 
the intercourse will be rape, if it is against the woman’s will. 


174. As to assault, it has been explained above in Section 

7, how absence of consent is the essence 

Consent in assault, | ofassaultin the Indian and tosome extent 

: - even in the English Law. Mr. Mayne in 
hia work on the Criminal Law of India, says,“ “‘ where the force 
used to a person is an essential element in the offence intended 
to be committed, if the latter offence is only an offence by 
reason of the want of consent, the whole charge will fail, un- 
less want of consent is proved.’’ Stephen in his Digest of 


(r) The act of abusing a woman without the participation of her will, 
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Criminal Law, after recounting various acts which may con- 
stitute an assault in the English Law, says that they will be 
so only if done without the consent of the person assaulted. 


In Whitcher v. State, ® Hoyt, J., observed, that “ we are 
unable to conceive of a person being assaulted who consents 
to the acts which without such consent would constitute an 
assault.’’ The courts, both in England and the United States 
appear to be agreed that ‘to an assault as such, consent is 
apart from special statutory legislation, always a complete 
defence.”’ 


On the same principle, Livingston’s Louisiana Criminal 
Code provided in Art. 442 that ‘‘ where two persons agree to 
fixht, unless it be with deadly weapons, no prosecution shall be 
commenced for assault and battery committed in consequence 
of such agreement, on the complaint of either of the parties, 
or any other person, unless the assault and battery took place 
in public, in a dwelling-house, shop or store ;”’ in which cases 
there may be a prosecuticn. 


So far is the rule carried, that in The Queen v. Bruce,“ a 
person entering into a shop pulled a young lad employed at 
the shop by the hair off acask where he was sitting, shoved 
him tothe door and from the door back to the counter, and 
then put an arm round his neck and spun him round, and 
continued to do that, till he broke away from the person, and 
in consequence at the moment of his doing so reeled out 
into the read, and knocked against a woman who was passing, 
and knocked her down causing her death. The person was 
indicted for her death, but acquitted on the ground that he had 
not assaulted the lad, as the latter did not resist him in the 
transaction, and thought the person was only playing with him 
und was sure that it was intended merely as a joke. Erle, J., 
observed, speaking of the prisoner: “ Had bis treatment of the 
boy been against the will of the latter the prisoner would have 
been committing an assault, . . . but as everything that was 
done was with the witness’s consent, there was no assault.” 


175. The cases in which an assault is notwithstanding 

_ consent, punishable, as being in disturb- 

Consent in assaultin ance of the public peace, are not against 
disturbance of public this view, and do not show that the 





Cace, ‘ : 
P absence of consent isnot an essential 
“2Wash, 186.0 22=~OSOCS™ [  *# 2 Cox. C.C., 268, 


45 


CONSENT IN ASSAULT. {®. 278. 


constituent of assault. They proceed on altogether a different 
principle, a principle that where considerations of public peace 
are concerned, law “no more regards an agreement by which 
one man may have assented to he beaten, than it does an agree- 
ment to part with his liberty and become the slave of another.” 
In The ducen v. Cuney,” Stephen, J., speaking of prize fighte, 
observed that ‘the consent of the parties to the blows which 
they mutually receive does not prevent those blows from being 
assaults.’ So also, Cave, J., after explaining that “a blow 
struck in anger, or which is likely or is intended to do corporal 
hurt, is an assault, but that a blow struck in sport, and not 
likely, nor intended to cause bodily harm, is not an assault,”’ 
said “ that, ‘‘an assault being a breach of the peace and unlaw- 
ful, the consent of the person struck is immaterial.” 


Similar language is used by text-writers. Harris, in his 
work on Criminal law, for instance, observes that “as a 
rule, consent on the part of the complainant deprives 
the act of the character of an assault, unless, indeed, 
non-resistance has been brought about by fraud. But the 
fact of consent will in general be immaterial where the alleged 
assault is of such a nature that its infliction is injurious to 
the public as well as to the person injured, and involves an 
actual breach of the peace.” * Similarly, W. Jones in his 
article on assault in the English and American Encyclopaedia 
of law** says that, “Sin cases where life and limb are exposed 
to no serious danger in the common course of things, 
consent is a good defence to the charge of assault, provided 
there is no breach of the peace, and consent is not obtained hy 
fraud, or through ignorance or incapacity,’ 


Such observations and language may appear to show 
that consent is only a defence as regards assault, and its 
absence not an essential constituent of it. Really, however, 
they only show that acts of the nature of those con- 
stituting an assault, when done so as to disturb the public 
peace are an offence, even though done with the consent of 
the parties. In case of prize fights there is no consent to 
the blow received, but at the besta taking of their risk, a 
consent tothe fight which involves arisk ofthem; as the 
parties so far from consenting to them use their best eftorts 
to avoid them, 
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Nor is an assault necessarily a breach of the peace, as there 
may be an assault in private as well as in public. The con- 
fusion in the language of Cave, J.,"° is evident from what he 
added to the observation cited above; ‘If this view is correct 
a blow struck in a prize-fight is clearly an assault ; but play- 
ing with single sticks or wrestling do not involve an assault ; 
nor does boxing with gloves in the ordinary way, and not 
with the ferocity and severe punishment to the boxers deposed 
to in Reg. v. Orton.” ™ It is clear, however, that in playing 
with single sticks or wrestling, a blow may be, and in fact 
usually is, struck in anger or with an intention or know- 
ledge of the likelihood of its causing bodily hurt ; and that 
in a prize-fight a blow may be struck without that know- 
ledge. Thus in Camphor v. State,’ an indictment against A 
for an assault aud battery on B, was not sustained by 
evidence that A assaulted and beat B in a fight at fisticuffs by 
agreement between them. 


176. The same rule applies to aggravated assaults also. 
Tt has thus been held that even when the 
indictment is for the offence of assault 
With intent to commit rape on, or to 
outrage the modesty of, a woman, the consent of the wo- 
man will negative all notion of assault.2,. The Texas Supreme 
Court has held, that there can be no. assault with 
intent to commit rape on a woman unless there is an inten- 
tion to have intercourse with her in spite of her resistance® 
and by force.‘ As observed by Mr. Roscoe,” “ In consequence 
of the natural desire not to permit a flagrant act of immorality 
to go unpunished, an attempt has frequently been made to treat 
that as an assault which is consented to on the part of the 
person who is the subject of the act. But on examination 
it will be found that there is no authority for such a position.” 


Consent in cnses of 
aggravated assault. 


In France, violence is considered a constitutive element of 
the assault (attentat) against modesty, though the consent of 
a person under thirteen years is held to be non-existent and 
therefore insufficient to avoid the offence. The present doc- 
trine appears to be, as observed by R. Garraud, that “ V’attentat 
a la pudeur existe toutes les fois que l’actea été commis malgré 


>8Q.B.D., 539. 3 Dockery vr. State, 84 8. W. R., 
> 39 L. T., 293. 281. 
14 Ohio, 427. * Ellenburg r. State, $55. W. R., 
Hull v. State, 38 Wis,, 580. 939 


II Encye. Law., 937. 5 Rog. Cr, Ev., 286, 


$56 CONSENT IN WRONGFUL OCONFINEMEST. [s. 277. 


la volonté ou meme sans le consentemente de la victime®™ It 
has even been argued that a simple defdut of will or consent 
is not such violence as will constitute /’attentat against 
modesty,’ but it has never been considered that there may be 
l’attentat when there isconsent. SimilarlyAdo!lphe and Hélie in 
their work on the ‘Theory of Code Penal say*® that L’attentat a 
Ja pudeur, des qu'il est consentit par la personne sur laquelle il 
est commis, est dépouillé de toute criminalite légale.“ ‘The 
absence of consent is not necessary only when the assault is 
ona person who by reason of a subjective disqualification is 
incapable of giving consent,® or when the assault is in 
public, in which case the offence being an essentially public 
one, the existence of consent is immaterial on tle same 
principle on which an assault in disturbance of the public 
peace is an offence without regard to the consent of the 
person assaulted. 


In India there are, unlike England, no special provisions 
Telating to any particular classes of assaults, and to the ineffec- 
tiveness of consent in regard to them. Whether the criminal 
act constituting an assault is done with intent to dishonor of 
rob a man, or to punish or deter a public servant as such, the 
consent of the man or the public servant respectively shall 
he sufficient to prevent the act being an assault. This will 
be, a fortiorz, so in case of the offence of an assault or use of 
criminal force to a woman with intent to outrage, or with 
knowledge ofthe likelihood of outraging, her modesty, as 
there can be no such intention or knowledge in respect of a 
woman who consents to the act, and the very consent will 
leave no modesty to be outraged. 


177. Consent is an essential constituent of offences against 
ere eee personal freedom. Such offences in which 
een ear the question generally arises are wrong- 
ful restraint and wrongful confinement. 

The essence of these offences is obstruction and prevention, 
which involve a notion of the contrariety to wil, A 
person cannot be said to be restrained or obstructed in a 


There is an assault against the modesty always whenever the act has been com- 
mitted against the w I' or even without the consent of the victim. 
(t) The assault against the modesty, from the time it is consented to by the person, 
is deprived of all criminality. 


IV. Ger. Dr. Pen,, 482. 14s. | 8 IV, 801. 
1565 Journal du Ministere publio. ° §. 831 Code Pénal, 
‘0'V Blanch. Etul, Porat., 7C. 
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place where he consents to stay, and from which he has no will 
togo. To constitute wrongful restraint or confinement of a 
person in a place, it is absolutely necessary that he should 
not be willing to stay where heis. If he consents to that, he 
cannot be said to be obstructed in proceeding in any direction 
or beyond certain circumscribing limits, which is essential to 
those offences as defined in the Indian Penal Code." A continuous 
application of superior physical force is not necessary to con- 
stitute those offences, ” but it is necessary that there should be 
in some way an overpowering or suppressing of one’s voluntary 
action.’ Where there is no voluntary action to be overpowered 
or suppressed, there can be no wrongful restraint or confinement. 


Para, 239 of the German Penal Code defines the offence by 
providing punishment for every person who vorsdtzlich und 
widerrechtlich einen Menschen einsperrt oder auf andere Weise 
des Gebrauches der persdnlichen L’retheit beraubt.™ Riidorft in 
commenting on the para. observes that dieselbe eine Beugung 
des Willens unter den Willen eines Andern zur Vorausetzung 
hat.4 Rubo also says that Widerrechtlich handelt derjenige 
der Befugniss zu dem, was er thut, necht hat.” Olshausen, in 
commenting on that para., observes that the Widerrechilichkeit 
(illegality) may be excluded also by the consent of the person 
in question, though only as long as the consent, which can be 
withdrawn at any moment, lasts. Similarly Halschner says :' 
that eine Frethettsbeschrankung iiberhaupt nicht vorliege, wenn 
der Betreffende in die Vornahme etner die Keschrankung seiner 
Freiheit beziweckenden Handlung im Augenblicke threr Veriibung 
einwillige, ohne in der freien Bestimmung der Dauer ihrer 
.Wirksamkeit gehindert zu werden." ™ 


The same rule will apply to aggravated forms of wrongful 
coufinement. The ordinary forms of aggravation provided for 








(vw) Intentionally and unlawfully shuts up a man or in some other way deprives him 
of the uso of his personal freedom. 

(v) Subjugation of one will under the will of another is a necessary requirement 

it. 
Pua He acts illegally who has no authority (permission ) to do that which he does. 

(@) A deprivation of freedom does not at all exist when the person in question consents 
at the moment of the execution to the undertnking of an act directed to the limitation 
of his freedom, without however being prevented in the free limitation of the period of 


its efficacy. 


| §8. 389, 340. 1@ Riid. Komm., 510. 
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in the Indian Penal Code are those on account of an increase 
in the duration,” or of any speciality in the mude ” or in the 
object® of confiuement, or on account of the peculiar condition 
of the person confined.” Mere concealing a woman, however, 
need not necessarily be against her consent ; and though the 
offence of keeping a kidnapped person in confinement,” and 
even of detaining a married woman enticed from her husband,” 
will involve an absence of consent, yet concealing such persons 
may be an offence even whien it is with their consent. On this 
very account, these offences are not classed by the Indian Penal 
Code under the head of wrongful confinement. 


178. A person may notsimply be restrained or confined, 
; but compelled to labor or do any work: 
Consent in offences The absence of consent is an essential 
relating to compulsory . ° : 
laboue constituent also of the offences involving 
compulsion to labor. 58S. 374 of the 
Indian Penal Code makes it an offence to unlawfully compel 
any person to labor against his will. If he himself consented 
to labor, there would be no compulsion, and no unlawfulness 
of compulsion. 


Mr. Mayne conceives “ that the compulsion employed must 
be such ag amounts in law to duress, and must at least be as 
great as would vitiate a contract.” ** Duress operates in law 
only by affecting and vitiating consent, and there can be no 
duress in regard to an act which is fully and freely consented 
to. In Madan Mohun v. Reg.,** a creditor induced certain 
debtors of his to live in his house, where they were compelled 
to work, and even beaten when they did not work. He was 
charged with the offence of unlawfully compelling them to 
labour, but scquitted, as, Sir Comer Petheram, C.J., did “not 
think that a person who insists that another who has consented 
to serve him shall perform his work, unlawfully compels such 
person to labour, because itis the thing which he or she has 
agreed to do.” Norris, J., dissented from the judgment of the 
court, but not on the ground that the absence of consent was 
not necessary for the fsa but because he considered thut the 
persons complaining of having been compelled “ never did give 
their full and fair consent to work and labour fur the accused.”’ 


ay eae eB 406, 
e je 8 e 
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A continued and therefore severer furm of the offence of 
unlawful compulsion to labour is that of slavery. 8.370 of the 
Indian Penal Code provides a punishment for every peraon who 
‘imports, exports, removes, buys, sells, or disposes of any person 
as a slave, or accepts, receives, or detains against his will any 
person as a slave. The essence of slavery is the unlawful assertion 
by one person of an absolute right to restrain the personal liberty 
of another, and to disp»se of his labour against his will; * and 
the provisions in the Indian Penal Code “ were enacted for the 
suppression of slavery, not only in its strict and proper sense, 
viz., that condition whereby an absolute and unlimited power 
is given tothe master over the life, fortune and liberty of 
another, but in any modified form where an absolute power 
is asserted over the liberty of another.’’ 7” 


Consent of the person dealt with as a slave will evidently 
not avoid the criminality of the dealing. This might be 
justified on the ground that slavery was an offence on 
account of its inherent general evil, and independent of the 
consent of any person. The absence of consent is, however, 
uot the less an essential constituent of slavery. Ifa person is ° 
willing to obey and work for another even without receiving 
any consideration, there will be no slavery. For this, consent 
must exist at the time of every act, as initial consent can 
operate only as a binding contract, and a contract for future 
irrevocable loss of freedom is not recognized by jaw. Sucha 
contract was not invalid however while slavery was recognized 
as a lawful institution, and then consent entirely avoided 
the criminality of making a person a slave with his consent. 
Thus Breithaupt quoting from Ulpian observes that in Rom 
auch derjenige (war) dem unmittelbar Verletzten gegeniiber 
straflos, der einen Freien mit seiner Henwilligung in die 
Sklaverei verkaufte.”™ The Tex Fabia threatened with 
punishment only persons who concealed or bound an engenuus 
or libertinus, and Breithaupt in his work on Volents non jit 
injuria © arguea from it that this sort of F'rethectsberaubung 
erlaubt war, falls sie mit Einwilligung des Verletzten geschah.” 





(y) He who sold into slavery a free person with his consent, was free from punish- 
ment as regarded the person directly injared. 

(s) Deprivation of freedom was permitted, in caso it tock place with the consent of 
the injured person. 


96 Queen v Sikundur, III N..W.P. ; Amina v. Queen-Empress, I, L. R. VII 
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It has been explained above that the existence of consent 
negatives the offence of wrongful imprisonment, but subject 
to the condition that the imprisonment lasts as long as the con- 
sent is continued, and that the consent may be revoked at any 
time, and thus put an end to the lawfulness of the imprison- 
ment. This is what Rubo refers to when he says: Das Recht 
zur Beraubung des Gebrauches der persdniichen Fretheit wird 
dadurch nicht erworben, dass der zu Beraubende in die Beraub- 


ung willigt. *° 


In Italy, plagio is as much a reduction of a free person to 
slavery, as mere abduction, and Giulio Crivellari in his Con- 
cetti Fondamentalli di Diritto Penale® after observing that 
violence and fraud are the essentials of plagio, as consent 
naturally destroys even the possibility of conceiving an injury 
to personal liberty, says e se codesto consenso fosse datv pazza- 
mente con destinazione di trrevocabilita nell’avvenire, la nullita 
intrinseca del patto basterebbe a guarentire i diritto da ogni 
possibile lesione. Il fatto non deltttuoso in principio per al libero 
consentimento prestato a servire altri, diverrebbe reato non appenu 
revocato tale consenso il soggetto passivo rivendicasse la suc 
liberta naturale, e il soggetto attivo malgrado cio persistesse a 


volerla comprimere. ‘” 


179. Personal freedom may be interfered with not only in 
regard to the going to or from a particular 

eee ee place, or to the working fur another person, 
RE a eRe but also as to the doing or not doing of 
other acts. Criminal intimidation is the 

chief offence of this sort. Its chief constituent is a threat of in- 
jury to a person with intent to cause alarm or to cause an act to 
be done or omitted, as a means of avoiding the execution of such 
threat." If the fear caused is such as to make him deliver some 
property, it is designated extortion in the Indian Law. The 
offence assumes a still more serious form and becomes robbery, 
if the fear caused is of instant death, of instant hurt, or of 


(a) The right to deprive one of the use of personal frecdom, shal] not be acquired hy 
the circumstanoe that the person to be deprived consents tu the deprivation, 

(b) And if this consent was given foolishly with the intention of its being irrevocable 
in the fature, the intrinsic nullity of the pact would be enough to presorve the right from 
every possible injury. The act, not criminal in the beginning on account of the consent 
freely given to serve another, would become an offence as ston as such consent being 
revoked, the pussive subject should reclaim his natural liberty, and tho active subject 
should, notwithstanding that, persist in wishing to constrain it. 


Art. 481, | 83 Ss. 5('8, I, P, O, 
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instant wrongful restraint ; and the person causing the fear 1s 
suticiently near the person to whom fear is caused to cause 
that fear to him.® This fear can necessarily uot be caused. tu @ 
person consenting to the doing of the act or to the delivery of the 
thing tu induce the doing or the delivery of which the fear must 
be caused to constitute the offence. It has been repeatedly held, 
that the delivery of a property by a person with his consent is 
vot theft, even though a threat of such fear has becn held out 
to him, as will otherwise be sufficient to constitute rubbery.* 
180. Abduction is also an offence essentially against 
personal freedom.- Its essential counsti- 
tuent also is the absence of the consent 
of the person abducted. A person who consents to go from 
or to any place cannot be said to be abducted by any person 
Who takes him from or tv that place. The offence has been 
classified sometimes not with reference to its nature or con- 
stituents, but with reference to the usual purpose or object of 
its commission, as an offence against morality. 


Consent in abduetion. 


The Indian Penal Code places it among offences against 
person, but under a sub-head separate from that of confinement, 
asit involves the additional element of carrying away the 
person in respect of whom the offence is committed. 


The offeuce is, no doubt, usually committed on children, 
whose cuusent even when given is immaterial. ‘There has 
thas grown up another offence, which the Italian jurists call 
an © imperfect abduction,” and which in the English and the 
Indian law is called kidnapping. ‘This offence is independent 
of the consent of the person kidnapped, but not of all consent, 
It requires as an essential coustituent the absence of the 
on sent of his guardian, which in regard to the offence of kid- 
napping takes the place of the consent of the kidnapped person 
himself. 


The Code Pénal thus provides the punishment of seclusion 
for any ove who shuuld have by fraud or viuoconce, enleve ou 
ait enlever des mineurs, ou les aura entrainés, detournés ou 
déplacés, ou les aura fait entrainer, détourncr ou déplacer des 
lieux ot ils clatent mis par ceuw a Vantorité oud la direction 
desquels i/s ctaient svumis ou conjics. The Code dues not. 


I. Pc. 5. 300, } 8! Vide Supra S, 110, | 85 Art. 35k 
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say anything expressly as to the rights or consent of the 
guardian, but the guardian's consent would evidently avoid 
the offence, as placing a minor anywhere with it would be 
practically the guardian’s own act, and therefore not an offence. 
Like the Indian Penal Code, the Code Pénal does not in such 
cases allow any legal operation to the consent of a girl under 
sixteen years of age. It, therefore, sp:cially provides for the 
punishment of a person who should take her away with her 
consent, if she should have consented to her enlevement or 
followed voluntarily the ravisseur. This is quite as much on 
account of the inadequacy of the consent of a young girl who, 
because of the immaturity of her intellect, may easily be 
cajoled or frightened into giving the consent,” as on account 
of the rights of her guardian tou her custody, and therefore to 
the offence being primarily against him. This is pointed ont 
clearly by Fournel, who, in his treatise on Seduction, says: 
L’enlevement d'une mineure, quoique revétu de son con- 
sentement, conserve sa qualisication de rapt par deux raisons: 
1° parce que ce consentement est présumé surpris a& son inex. 
perience et a sa faiblesse, et effet dune captation ecriminelle ; 
2° parce que la personne ravie ctant sous /a puissance de ses 
pere et mere, tuteur ou curateur, c'est contre eux que le rapt 
est commis. C'est sur eux que retombe principalement injure 
d'un? pareille entreprise, puisqu’on deur enléve un dépit précieux 
dont ils sont les gardiens, et dont la soustraction alarme tout a 
la fois leur honneur et leur tendresse.” No special provision 
has been made for the taking away of young boys and persons 
of unsound mind, as their consent will, on general principles, 
be held non-existent. 


The Italian Penal Code also, after providing punishment for 
abduction, lays down that if a minor female may be sottratta 
o ritenuta senza vivlenza, minaccia o inganno, ma col suo con- 
senso,™ \) he may be punished with reclusion for a period 
from six months to three years. This is so on the ground that 
the offence is really not against the person kidnapped. Thus 








(a2) The taking away of a minor, even though it be done with her cousent, preserves 
its designation of ab-luction for two reasons; lsat, because this consent is presnmed to 
be surprised on account of her inexperience and her weakness, and as the effect of a 
criminal undue influence; 2nd, because the person ravished being ander the power of her 
father and mother, tutor or curator, it is against them that abduction is cummitted. 
It is chiefly on them that the injury of such an wunderiaking chicfly falls, since one 
carries away from them a precious deposit of which they are the guardians, and the 
soustraction of whom alarms at once their honour and thei affection. 


(b) ‘Taken away or detained without violence, menace or fraud, but without her consent, 


Art. 355, | 37 p, 331, { 88 Art, 
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Giulio Crivellari in his Concetti Fondamentali Di Diritto 
Penal:® observes that the writers are agreed in affirming 
that the son of the family and he who is subject to the 
tutorial power cannot free themselves from it, without the 
assent of the parent or the tutor, and says: Chi s’impadronisce 
di costoro senza consultare le persone che sono investite di tale 
podesta o che né sono contrarie, fa onta all’autorita di esse, é 
sopendo che wu consenso degli ablati é nullo di fronte alla legge, 
dev'essere tenuto di playio come si fosse impossessato del figlio dt 
famiglia o del pupillo renuenti. The same view is taken in 
Germany, and Breithaupt in his work on Volenti non fit injuria 
says: ° Das Objekt der Verletzung billet hier der Hingriff in die 
den Eltern resp. dem Vormund behufs Ausiibung der Erziehungs- 
gewalt u. s. w. gesetzlich gegebene Autoritit.” 


The Spanish Penal Code contemplates the abduction only of 
a female, providing a punishment for it when executed against 
her will and with a dishonest purpose, or in respect ofa girl 
below twelve years of age.” A lighter punishment is provided 
also for carrying away a girl with her consent when she is below 
twenty-three years of age.’ This, however, does not shuw that 
the absence of consent !s not necessary for the offence, but 
that for a serious act like thar, a female below twenty-three 
years of age is not considered qualified enough to give an 
iutelligent consent. As regards ales, the act is punishable only ' 
as an offence against the parental control, in which case the 
consent of the person taken away will of course be immaterial. 
§. 410 of the Code provides punishment for persuading a legal 
minor above seven years of age to abandon the house of her 
parents, tutor, or other persons to whom the care of their 
person may have been committed. There is no mention in this 
cuse of the absence of the consent of the parents, tutor or other 
such persons, but on general principles it is evident that there . 


will be nu offence in case of their consent. 


181. The absence of the husband’s consent appears to be treat- 
ed in some countries as an essential constituent 
Consentin adultery. of the uflence of adultery also. This can, of 


(c) He who gets them into his power without consulting the persons who 
invested with such power, resists their authority, and knowing that the consent of the 
person carried away is null in the eye uf the law, ought to be liable for plagio, as if he 
possessed himself of a son under parental control or of a ward without their consent. 

{d) The object of the injury in this case is ths attack on the autlority, legally given 
to the parents or respectively to the guardian for the purpose of the exercise of thzic 


powers tu train, &c. 
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course, be so only where the adultery is viewed merely as an 
oflence against the rights of the husband. This is the case spe- 
cially ‘in British India, and the Indian Penal Code therefore 
defines adultery as sexual intercourse with the wife of another 
man, without the consent or connivance of that man. 


In the English law, adultery is only an ecclesiasticai offence, 
and as such, not aflected of course by the censent of the woman’s 
husband. His consent or even connivance is there also deemed 
Insufficient to disentitle him to an action for divorce or damages, 
Thus 8. 3] of the Matrimonial Causes Act, 1887, provides that a 
decree for the dissolution of the marriage may be given only 
if it is not found that ‘the applicant has been in any manner 
accessory to or conniving at the adultery of the other party to 
the marriage.” It has ‘been repeatedly held that the husband 
can recover - damages only, it he has not in any way, been a party 
to his own dishonor, either by giving a general license to his 
wife to conduct herself as she pleased with men generally, or 
by assenting to the particular act of adultery with the person 
from whom the damages are claimed.” To have this effect, how- 
cver, mere neglivence, inattention or indifference will not be 
sufficient, but there must be an intention that the wife should 
commit adultery, or at least a willing consent.™ 


In the United States also, the consent of the hushand, whether 
to the specific act, or to the general inmorality of the wife, 
is deemed tobe a bar to his1 ‘ight to recovery.” But there, 
adultery has generally been made a criminal fea also, 
though rather as an offence against the marriage vow, than 
as an attack against the husband’s rights. ‘Lhus, in some 
of the States, it extends even to the intercourse of a married 
man with an unmarried girl, and Dr. Bishop considers it as the 
correct and best established doctrine, that ‘fin all cases where 
one ofthe parties to an act of criminal interconrse is married 
and the other is not, it isadultery in the married party and 
fornication in the unmarried.” * 


This was the doctrine of the canon law, which also punished 
it as a violation of the marriage vow, without recognizing any 


4% Winter r, Henn, 4 Car. & P., 494 Bonas rv. Steffens, 62 Hun., 619; 
4* Marris v. Marris. 2 Sw. & Tr., 530 ; Schorn v. Berry 63 Haun., 110; Fry 
Eliyatt vr. Eliyatt. 3 Sw. & ‘Tr,, r. Derstler, 3 Lentes, Z78., Cook Ts 
(04; Adams r. Adams, 1 P. & Wood, 30 Gra., 891; Sanborn, Nail- 
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difference as to which of the parties was married. The Scotch 
law followed the canon Jaw, and punished sexual intercourse 
even when one of the parties was married, as a_ heinous, and 
sometimeseven as a capital, offence. In these circumstances, the 
husband’s consent could naturally have no effect on the 
criminality of the adultery, and of those who took part in it. 
Under the Mahomedan law also, adultery was treated as an 
offence against God, and the husband’s consent could not 
justify the act of unlawful intercourse constituting it. Before 
Christianity and Mahomedanism, the offence of adultery was 
among Jews and Romans restricted to tho married woman, 
but it was treated as criminal only as an offence against the 
family order. In the Roman law, De crimine adulterti paciset 
non leet, was an ordinary maxim. [t was laid down, quod st 
patiatur ucorem delinquere, non ob quaestum, sed neqligentiam, 
nel culpam, vel quamdam patientiam, vel nimiam credulitatem, 
extra legem positus videtur, It has been held that under that 
law, the husband of the woman with whom the adultery was 
committed was obliged on discovery to prosecute on pain of 
being himself convicted as an accomplice. Qud querstem ex 
alulizrio uvoris sue fecerit, plectitur, nec enim m2diocriter 
qua Tenoeinium in ucore exercutt, 


The ancient law in France was the same. If the husband 
connived at the guilt, Ze scandale et Vhonnéteté publique, as 
observed by Jousse, required that the public minister should 
interpose his authority to punish both the woman and the 
husband who favoured her desordres.” This was proposed to 
be enacted in the Code Pénal, but the provision was 
omitted for fear of scandalous discussions which a_ proof of 
the husband’s complicity would lead to. The Code Pénal,* 
therefore, broadly provided that U’adultére de la femme ne 
pourra étre dénoncé que parle mari. The law has not reserved 
public action any longer, and it has been argued frum that 
that even the husband’s connivance will not be a plea in bar 
to a prosecution by him, though an action for damages may be 
barred by such connivance; as les peines ne sont point pronon- 
cées a son profit, elles sont prononcées dans un tntérét genéral, et 
la soctcté seule en recoit le béndfice.’ Society also is interested 
more in the reunion of the spouses than in the punishment of 
an offence which leaves no such traces as render it certain and 
manifest for the public ; and it concerns good manners them- 


eo? III., 236, | 48 Art. 836, 
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selves that an act wounding the sanctity of marriage does not 
become a public scandal by proceedings before tribunals, and 


does not acquire a judicial certainty by judgment.” 


The husband is therefore allowed to pardon the wife, even 
after commencing proceedings against her, or to compound the 
offence with her in any way. Even Fournel in his “ Treatise 
on Adultery’! says that it was permitted to a husband to 
compound the offence of adultery with his wife, and de remettre 
le crime soit avant, soit apres l’accusation tnientée, and a 
transaction of that sort would operate against the husband and 
his heirs as an unsurmountable plea in bar. The Court of 
Cassation has repeatedly held that the act of the public minister 
for adultery ceases to have a legal character, when, during the 

rosecution, the husband withdraws the information of adultery 
by a formal declaration,’ 


The entire law relating tu the matter was well enunciated 
by the Court of Cassation in an arrét, dated the 17th 
June 1850.2 The court said: gue de la combinatson des 
art. 386, 337 e¢ 338 du Cole Pénal, il résulte que ladultére de 
la femme ne peut étre poursuivi que sur la dénonciation du 
mart; qu'il peut faire cesser la poursutte en se réconciliant avec 
sa femme ; qu'il peut méme, en consentant a la reprendre, arréter 
effet des condamnations qui seraient tntervenues; que ce sont 
la des exceptions aux régles qui assurent le libre ewxercice de 
Vaction publique et la stricte caécution des jugements; que, 
comme toutes les exceptions, celles-ci doivent étre renfermées 
dans les limites que la lot leur a fixées ; qu'il suffit que le mart 
ait dénoneé l’adultére de sa femme pour que le ministére public 
ait le droit de rechercher etde poursutvre son complice, quand 
méme il ne lui aurait pas été désigné par la plainte; que st, par 
la puissance domestique dont est envests le mari, il est le maitre 
d’arréter la condamnation prononcée contr: son épouse, cette 
faculté ne lui appartient point a l’égard du complice; que s'il 
importe a Tintérét des bonnes meurs que le fait de l’adultére 
n'acquiére pas, par un jugement, une certitude judiciaire, que st 
le désistement du mari, pendant le cours des poursuttes, dott 
étre accuetlli comme une preuve legale de l’innocence de son 
épouse, gue si, conséquemment, ce désistement doit profiter au 
complice, ces considéralions sont sans force et sans autorité, 
lorsque le désistement n’intervient qu'apres un jugement définitif 
qui a condamné la femme, et aprés quil a été jugé souveraine- 


50 IV. Adolph. & Helie, 360. 2 7th t 1828 ; 80th July 1885, 
1pm sa ® IV. Adeiph Hilie, 368, si 


CONSENT TO AN ACT REQUIRING PARTICULAR EVIDENCE. [@. 168.- 


udulterer, if it is proved ’abbia costretta o indotta a prostituirs: 
ovvero ne abbia eccitata o favorita la prostituzion:.” “ 


The German Penal Code goes still further; and éx- 
pressly enacts that adultery may be punished only after the 
marriage has been dissolved,® for which evidently a complaint 
and proceedings by the innocent party will be necessary. 
Thus Olshausen in his Commentary oa the Code’ observes that 
adultery being punished nut so much as an atiack against the 
institution of marriage as a material injury to the rights of 
the spouses arising from marital fith, the consent of the has- 
band as held by Binding, Kessler and others must exclude the 
penality of adultery, and that a person who panders his wife, 
cannot, as observed by Schwarze, Liszt, Meyer, and Rubo, 
complain of her adultery. 


182. Mere evidence of consent will not avoid the criminality 
of an act, when it is criminal without 
Mere consent does not = yegard to the consent of any person, even 
avoid criminality of When the act is criminal not because done 
an act’ which must be a 
done with particular Without consent of a person, but done 
evidence of it. without certain particular evidence of 
his consent. This principle is limited, 
however, to the cases in which consent will, us a matter of law, 
neutralize the otherwise criminal quality of the act ; and where 
w prosecution was fuunded on a statute imposing a penalty on 
any one dealing or trafficking with a slave without a written 
ticket or permit from the owner, it was held that the offence 
would be consummated, although the trading was dune by the 
slave In pursuance of the instructions of the owner, and in his 
presence.” 


and without authority, When tho desisting comes only after a definitive judginent by 
which the female has been seutenced, aud after it had been establishod by sovereign 
authority that she has hecoine cullty of adultery ; that in this caso, the hasband ean no 
more by pardoning the wife atop the prosccution in regatd to the accomplive ; that he 
could not stop the effects of the setenve Which should have oome agaist him, 


(¢) Hud constrained or induced her to prostitute herself or had inatigated or favoured 
the prostitution, 


7 Art. 347. a) : wv. Withier : 
® Para. 172 United States v. Withier, 6 Dill; 


* PLP. 643, 644, 
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CHAPTER X. 


CoNSENT AS A JUSTIFICATION. 


183. Consent has its positive operation in cases in which 
there is no room for a negative operation. 
Consent as 8 ground Thuy, in the case of offences, of which the 
of exemption from cri- : : 
minal liability. absence of consent is not an essential 
component, consent often operates as a 
ground of non-liability. his effect of it is not restricted to any 
particular class of offences. ‘The Indian Penal Code recognizes 
it to its fullest extent, and broadly provides as a general rule 
that nothing is an offence by reason of any harm which it may 
cause to a person who has given consent to suffer that harm or 
to take the risk of that harm. The word harm is used in the 
Indian Penal Code in a most comprehensive sense, and therefore 
the exemption from criminal liability on the ground of consent 
will not be restricted to acts causing physical injury, but extend 
to all private criminal acts, whether they affect body, mind, 
reputation or property. ‘To illustrate the rule, the authors of 
the first draft of the Indian Penal Qode say: “If Z,a grown 
man, in possession of all his faculties, directs that his valuable 
furniture shall be burned, that his pictures shall be cut to rags, 
that his fine house shall be pulled down, that the-best horses in 
his stable shall be shot, that his plate shall be thrown into 
the sea, those who obey his orders, however capricious those 
orders may be, however deeply Z may afterwards regret that he 
gave thein, ought not, as it scems to us, to be punished for 
injuring his property. Again, if Z chooses to sell his tecth to 
a dentist, and permits the dentist to pull them out, the dentist 
ought not to be punished for injuring Z’s person. So if Z 
embraces the Mahomedan religion, and consents to undergo the 
painful rite which is the initiation into that religion, those 
who perform the rite ought not to be punished for injuring 
Z’s person.” 


Most Legislatures ignore this effect of consent altogether, and 
some jurists even deny it in express words. Thus Breithaupt in 
his work on Volentt non fit tnjurza, comes to the conclusion that 
Die Verletzung des Kinirilligenden tm Allgemeinen, vom rein 


2 Nute B annoxail to the draft. 
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wissenschaftlichen Standpunkt aus behandelt, in allen den Fiillen, 
wo das “invito lasso” nicht das emzige ausschliessliche 
Deliktsmerkmal bildet, wo also nicht auf Grund der ertheilten 
Einwilligung iiberhaupt das Zustandekommen eines Verbrechens 
verhindert wird, der betreffenden Handlung nicht den Charakter 
der Rechiswidrigkeit nimmt und somit die Strafbarkeit des 
Verletzenden nicht ausschliesst? © 


Practically, however, effect is given to consent as a ground 
of non-liability in every system of law, and the practical 
conclusions even of Breithaupt are much the same as _ those 
of the Indian Legislature. Thus he also holds surgical 
operations to be free from criminal liabilty, though on the 
ground, that the act causing the injury in such cases is done 
without any criminal or other inimical intent, and directly for 
the benetit of the person injured,® a ground that will justify an 
operation on a person even against his consent. In the case 
of slight bodily injuries also, he admits their non-penality, 
though in an indirect way, and as a result of a rule of procedure. 
Thus speaking of the question of the effect of consent on the 
act of causing them, he says that it is settled weil diese ein 
Antragsdelikt ist, und man sicherlich annehmen muss, dass die 
ertheilte Hinwilligung einzn Verzicht auf die Austibung des 
Antragsrechts enthalt. Ein geyentheiliyes Resultat wirde aller. 
dings in diesem Falle sehr merkiciirdiy sein. Welcher Richter 
wiirde wohl denjenigen bestrafen, der einem Anderen mii dessen 
ausdriicklicher Hinwilligung eine kraftige Ohrfeige gegeben hat, 
nachtriiglich aber von diesem hierfiir gerichtlich belungt wird. 
Wenn der Gesetzyeber bestimmt, dass die Verfolgung einer wider 
Willen zugefiiyten Korperverletzung nicht eintreten darf, auf 
deren Bestrafung Jemand nach der Verletzung Verzicht geleistet 
hat, 80 ist umsoweniger nach der ‘ ratio legis’ eine strafrechtliche 
Ahndung denkbar, wenn der LDetreffende vor der Verletzung 
durch Ertheilung der Einwwilligung szinen Verzicht auf Bestraf- 
ung erklirt hat. Hier ist also die Straflosigkeit nicht in 

. der Regel volenti non fit iniuria eine Folge der 


(<4) The injury to a consenting persen in general, if dealt with from a purcly 
scientific point of view, does not remove from the act in question its charactcr of 
illegality, and accordingly does not exclade the punishment of the injuring person 
in all those oases where the “ invito laeso” does not form the one exclusive symp- 
tom Of the delict, that is to say where on the grownd of the consent which has 
been given, the very existence of the offence is not altogether prevented. 


7 Pp. 36. 
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Hinwilligung, sondern des in leteterer liegenden Verzichtes auf 
Ausiibung des Antragsrechtes. 


184. Nor is it difficult to explain the principle underlying 
the exemption from liability on the 
ground of the positive operation of con- 
sent. In explaining that principle, the 
authors of the Indian Penal Code in the Note B annexed to their 
draft of the Code say: “It is impossible to restrain men of 
mature age and sound understanding from destroying their own 
property, their own health, their own comfort, without restrain- 
ing them from an infinite number of salutary or innocent actions. 
It is by no means true that men always judge rightly of their 
own interest. But it is true that, in the vast majority of cases, 
they judge better of their own interest than any lawgiver, 
or any tribunal, which must necessarily proceed on general 
principles, and which cannot have within its contemplation the 
circumstances of particular cases and the tempers of particular 
individuals, can judge for them, It is difficult to conceive any 
law which should be effectual to prevent men from wasting their 
substance on the most chimerical speculations, and yet which 
should not prevent the construction of such works as the Duke of 
Bridgewater's canals. It is difficult to conceive any law which 
should prevent a man from capriciously destroying his pro- - 
perty, and yet which should not prevent a philosopher, in a 
course of chemical experiments, from dissolving a diamond, or 
an artist from taking ancient pictures to pieces, as Sir Joshua 
Reynolds did, in order to learn the secret of the colouring. It 
is difficult to conceive any law which should prevent a man 
from capriciously injuring his own health, and yet which should 
not prevent an artisan from employing himself in callings which 
are useful and indeed necessary to society, but which tend to impair 
the constitutions of those who follow them, or a public-spirited © 
physician from inoculating himself with the vzrus of a dangerous 
disease. It is chiefly, we conceive, for this reason, that almost 


Principle of the 
exomption from liability. 


_ On the ground that thie ig an offence punishable only on a change, and we must 
certainly suppose, that the consent which has been given, contains a renunciation of the 
exercise of the right. An opposite result in this case would certainly be very 
remarkable. What Judge would punish a man who had given another a sound box on 
the ear with his consent, but who was subsequently charged by that other for it. 
If the legislnter ordains that there may not take place the prosecution of a bodily 
injury committed against the will of a person, the punishment of which has, however, 
been renounced by the injured after the injury, then a penal prosecation according to 
tho ratio leyis is still less conceivablo, when the person in question has declared 
@ renunciation of the punishment by giving consent already before the injury. The 
immunity from punishment is here accordingly not on account of the rule rolenti non 
fit injuria, and thorefore a consequence of consent, but on account of the renunciation 
of the oxercise of the right of bringing a charge which is iavolvod in the latter. 
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all Governments have thought it sufficient to restrain men from 
harming others, and have left them at liberty to harm them- 
selves.’ 


185. The rule, though of a wide application, is sub- 
_ ject to several restrictions and exceptions, 
Restriction of the rule snecially in regard to offences against 
as to non-liability on Regs 
the ground of consent, person. For consent to justify or excuse 
the commission of an offence affecting 
one’s person, it must of course be such as is recognized to be 
adequate for the purposes of the criminal law generally, thus 
having all those objective and subjective qualifications which 
are referred to in 8. 90 of the Indian Penal Code, and have 
been explained above in Chapters VII and VIII, without which 
it must bo deemed non-existent, and which render it quite 
inoperative in cases in which the absence of consent is the 
gist of the offence, That, however, is not cnough, and to 
render it a ground of non-liability for other offences, it should 
fulfil such other requirements also as may be determined with 
a view to secure that consent is given after full deliberation, 
and to minimize the chances of the abuse of the liberty allowed 
to individuals of suffering harm. It must be given, generally 
speaking, either by a person of more than the ordinary maturity 
ufage required for valid consent, or for the benefit of the 
individual affected. These restrictions are in the Indian Penal 
Code laiddown in 8S. 87, 88 and 89, which deal with the caxes 
in Which consent is held to justify or excuse acts that would 
otherwise be criminal, on account of the harm caused, or intended 
or knownas likely, to be caused by them. 5. 87 refers to general 
cases of harm, while S. 88 deals with acts done for a person’s 
benefit, and 8. 89 with cases in which the person to whom the 
harm is caused or contemplated to be caused is unable to give 
consent on account of the immaturity of intellect or the 
unsoundness of mind. 


186. One of the conditions usually imposed is that the 
Restriction of the Consent to the act should be given by a 
exemption from lishility PCTS. thoroughly able to understand the 
in regard to the age, — harm likely to result from it. This ability 
18 not the same in every case. Where the 

act causing harm is intended to do guod tu, and done for some 
benefit of, the person consenting to it, any unusual caution in 
respect to his capacity is not necessary. However, where the 
harm consented to is gratuitous, and not intended or known by 
the doer to be likely to be counterbalanced by any good or benefit, 
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a higher degree of capacity is required ; and this is particularly 
So 1n cases where the harm is not slight, but serious and such as 
no reasonable person ought or is likely to consent to. It is on 
this principle, that S. 87 of the Indian Penal Code, which 
contemplates the case of harm without any intention of doing 
good or causing benefit, expressly provides a higher age than 
usual for the giving of consent. The original draft of that 
section did not contain any such special provision, but provided 
for the consent being given by a person of twelve years of 
age. The Committee appointed in 1854 for the consideration 
of the draft of the Code, which recommended the enactment 
of that draft, considered that a person of that age, though 
competent to give consent in ordinary cases, should not be 
competent to consent to suffer or to take the risk of harm which 
is caused, or intended to be caused, or known to be likely to be 
caused, by an act done otherwise than for the benefit of the 
person consenting. To give such consent, they proposed 
that the person should be above eighteen years of age, which 
was the limit adopted in the final draft as enacted. 


Consent will therefore not justify an act causing harm under 
that section, when the person consenting tothe harm is below 
eighteen years of age. Thus even a private boxing match 
between two schoolboys under that age will be criminal, The 
consent of the master of the school, or even of the boy’s parents 
or guardians shall riot excuse the match, as their consent can 
have any operation under Sec. 89, only when the boy to whom 
the harm is caused jis below twelve years of age, and the harm is 
for his benefit, which cannot always be said of a boxing match. 


187. No consent can, however, affect certain mghts of 
_ individuals. What these rights are has 
Restriction of the not been definitely determined, but it is 
exempticn from liability ae . 
in regard to the nature % general characteristic of theirs, that they 
of the harm caused. cannot be affected without affecting the 
interests of the society. They are ordi- 
narily called inalienable, as they cannot be parted with or 
thrown away by the individual to whom they pertain, though 
correctly speaking, consent does not involve the alienation or 


a transfer of any right. 


Dr. Wharton enumerates among such rights, those to one’s 
life, liberty, and the pursuit of happiness. It has been ex- 
lained above in S. 5 that the interests of the society are affected 
bs the harm to the individual generally in a manner only too 
remote for its recognition by law. And whatever difference of 
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opinion there may be in regard to the doctrine of the inaliena- 
bility of rights to one’s life or limb, it does not appear to have 
been seriously advocated by any jurists of eminence, that the 
inalienability can extend to liberty or pursuit of happiness.® “ 
The doctrine has, however, been muintained with the greatest 
persistency in regard to life. Itis not seldom extended to 
serious injuries to one’s person on the ground that society has 
quite as much interest in the bodily health and integrity of its 
members as in their lives. 

Some jurists deny the doctrine of the inalienability of rights in 
regard even to one’s life ur body. Thus Kessler is an eminent 
advocate of this denial. Certain German jurists having 
maintained that doctrine on the ground that such rights being 
Wesensbestimmtheiten (the essential elements) of der sittlichen 
Persénlichkeit (moral personality), he combats it, asking 
whether, the szttliche Persinlichkeit mehr dadurch einbiisste, 
wenn sie auf den Besitz eines Zahnes, als wenn sie auf den 
thres Vermégens verzichtet.° In another place in the same 
work ° Kessler, in speaking of the observation that the volents 
non fit injuria is not applicable in the case of bodily injuries, 
terms it as an irrige Voraussetzung (wrong supposition). 

The question has been considerably discussed by other jurists 
also. Stiibel, for instance, maintained the non-imputability of 








(A) Dr. Wharton exemplifies the inalienability of the right of liberty by a reference to 
the invalidity of the agreements by a pcrson for absolutely giving up the exercise of his 
business capacity. This invalidity is, however, not ou the ground that liberty is an 
inalienable right to the injury of which one’s consent is ineffective, because an agreement 
motto do business in particular localities will also be liable to the same objection, 
and Dr. Wharton himself admits that an agreement of that sort will be sustainable. 

_It ia even doubtful whether an agreement to give up a certain right can be 

* considcred an injury, and no question as to the alleged injury can _ arise 
while the person making the agreement is willing to sbide by it. There can 
be a question of the violation of liberty only when the person making the 
agreement wants to act in contravention of his agreement, and at that time there will be 
no consent of his to any injury to be done to him; unless of course consent is treated as 
such only when itis given irrevocably. There is no ground, however, for such a restriction 
of the term consent, and the invalidity of the agreement in oases in which it is invalid 
is due not to the fact of the consent to an injury affecting the liberty of the person 
consenting being inoperative, bat to the requirements of the public policy which does not 
epproveof an absolute restriction of liberty in such cases, though it allows of a partial 
restriction thereof. 

As an instance of his views, Dr. Wharton observes : “ Should it appear that incarcera- 
tions are effected, even by consent, by ecclesiastical or medical authority, of persons 
Whose liberty is thus wrongfully destroyed, the fact of consent could not, if the doctrine 
here advanced be correct, be used as a defence, when such party sceks release.” He 
does not cite any authority however for this proposition, and it appears that the 
absence of consent is the very essence of incarceration, and that there can be no 
incarceration of a person who gives his consent to be so incarceratel. If the consent 
18 Not to incarceration, there can of course be no question as to the inoffectivencas 
of consent on the ground of the inalienablity of the right of liberty. 

2 as): Loses more in giving up the possession of a tooth than in renonanoing that of 
alth. 


3 I Whart. Cr. L., 160, 6 Pp, 95. 
* Kess. Einw., 4. | 6 T Whart. Or. L.. 162. 
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suicide on the general principle of volenti non fit injuria. Hepp 
argued against it. There was a difference of opinion even as to 
whether the doctrine of the inalienability was based on the duties 
which a man owed to himself, or on those which he owed to 
others. The latter view was generally approved, but even the 
soundness of that was assailed on the ground principally, that if 
it were established that society hada right to the preservation 
of ones’ life in spite of himself, it must follow as an inevitable 
consequence that society has a right of punishing intemperance 
and even emigration; and it was chiefly that ground that 
weighed with Boehmert in his decision against the penality of 
suicide and homicide by consent. : 


188. In early times, indeed, a person could consent to any 
harm to himself. His life and liberty 
Harm to one’s life like his money and his clothes were all 
among ancients. his own. Murder was only a tort which 
could be expiated for by a pecuniary com- 
ee sation to the heirs of the deceased ; and according to the 
ahomeden law, the consent of the heirs can even now excuse 
the extreme penalty in spite of the state. In some nations and 
in some cases, suicide was even honored ; while in others though 
not punished, it was condemned. Thus in Greece, it was not 
made a punishable offence, but declared to be a bad act. 
Plato and Pythagoras pronounced against it, and Calcante 
opposed the cremation of the body of Ajax to save the holy 
fire being profaned by the remains of a suicide; burial being 
assigned to such persons as a dishonorable mode of disposing of 
the dead.’ In the early days of Roman and German civilization 
also, 8 person could consent to the infliction of death on 
himself, and killing a person at his request was no offence. 


It was not punished even during the time of the Republic 
among Romans. Montesquieu in his Spirit of Laws says* i n’y 
avait pas de loi qui punit ceux qui se tuatent eux-mémes. Cette, 
chez les historiens, est toujours prise en bonne pari et on ne voit 
jamais de punition pour ceux qui Vont faite'® The Roman 
law, reflecting the principles of Stoic philosophy considered 
suicide as an act of strength and virtue, sz zn impateentid dolorts, 
aut tedio vite, aut morbo, aut furore, aut pudore, mort maluit. 





(d) There was no law among them for the punishment of those who killed themselves. 
This act was always taken in goud part by historians, and one never secs those who 
have done it punished. 


Carr. Prog., Art. 8. 1152 (n). } 8 Book xxix, Oh., 9 
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It is sometimes considered that suicide was an offence under 
the Nmperors, being punished with forfeiture of goods; but it 
appears that even then forfeiture was allowed only in cases in 
which a person being charged with some offence punishable 
with forfeiture of goods attempted to avoid the forfeiture by 
suicide.’ It was in such a case not the suicide that was 
punished, as the offence which preceded it. {t was on this very 
ground that the heirs of the person committing suicide were 
allowed to avoid the forfeiture by showing that he was 
innocent of the preceding offence he was charged with. It may 
thus be affirmed that the suicide guantungue appositamente 
commesso per nuocere ad altri, non punivast neppure dai 
Romani ; poiché altro essi non facevano se non impedire che i 
danno agognato dal suicida si consumasse.” © 


189. The influence of the Christian and the Mahomedan 
religions encouraged the notion of the 
Influence of Church sanctity of the human life. They both 
and State on harm to as : 
one’s life. taught that a man’s life was out of his 
control, and, as it were, exclusively of 
and for God. The church resuming the Jewish traditions 
which deprived of sepulture the remains of those who committed 
suicide, forbade the celebration of mass over them, and their 
burial with a religious pomp. The Christian religion made its 
effect felt not only in the manners of the people, but alxo in 
their laws. Under its influence, secular legislation added tem- 
poral penalties to the religious, the forfeiture of the property 
left by the suicide to the denial of burial to his remains. These 
penalties applied to all, excepting only those who laid hand on 
themselves while mad or even sujets a des dyarements d’esprit ; 
and forfeiture was sometimes restricted to those who did that 
to avoid the shame of a condemnation. ‘The Canonical law 
considered suicide not only as a crime but as a_ homicide, 
est vere homicida et reus homicidii ciim se interficiendo inno- 
centem hominem interfecerit. 


This attitude of the Church materially restricted the power 
and the practice of consenting to one’s death. The increasing 
importance of the State and its public character helped to 
strengthen the same conclusion, by subordinating human life 
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(e) oun committed with the object of injuring another, was not punished even 
among the Romans, because they did nothing but prevent the consummation of the 
loss aimed at by suicide, 


° Carr. Prog., Art. 1407 (n). \ 10 Hommel., 127. 
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to the State. Stoics argued against that view, but it was 
accepted even in the Justinian Code. ‘It is,” says Locke 
in his Essay on Civil Government," “ out of a man’s power 
so to submit himself to another as to give him a liberty 
to destroy him; God and Nature never allowing a man 
so to abandon himself as to neglect his own preservation, 
and since he cannot take away his own life, neither can he give 
power to another to take it.” ‘* Nobody,” he says in another 
place, ‘‘ can give more power than he has himself, and he that 
cannot take away his own life, cannot give another power over 


A person’s life is thus now generally -regarded as belonging 
to the State, and even those who deny the doctrine of the 
inalienability of rights altogether, admit that a person’s life 
ought to be preserved in spite of the person himself. It is 
repeatedly laid down by judges® as well as text-writers that a 
man cannot consent to the taking away of his own life. His life 
is not his to take or give away. It would be criminal in him to 
take it, and equally criminal in any one else who should 
deprive him of it with his consent. Cooley in his work on Torts, 
after observing that, says: ‘“ The person who, in a duel, kills 
another, is not suffered to plead the previous arrangements and 
the voluntary exposure to death by agreement, as any excuse 
whatever. The life of an individual is guarded in the interest 
of the State and notin the interest of the individual alone.”’ 


180. Suicide was punished in France before the Revolution 
in 1789, which, however, abolished it 
Immunity of suicide entirely, and proclaimed the principle 
from punishment. of absolute human liberty, and of the in- 
difference of suicide before justice and 
society. The present French, Austrian, German, and Italian 
Penal Codes are all silent as to the punishment of suicide ; 
and it is urged in favour of the immunity from punishment of 
suicide, that the injury resulting from it tothe person killed 
can neither be estimated nor taken into account ; that the 
injury to the survivor is generally small; that it produces no 
alarm ; and that it cannot be repeated. 


Francesco Carrara maintains that the imputabzlita politica 
of suicide asa special delit should not only be admitted but 


tl P, 947. 18 McCuc ». Klein, 60 Tex., 
18 Ch, LV, 8. 28, mae ae Willey v. Carpenter, 15 L. R, A., 856, 
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maintained ; as noone can deny that homicide, even though 
committed by oneself, is a thing fruitful of danno politico, si per 
la perdita che incontra la societu di quel cittadtno, si per tl mal 
esempio che induce; onde éatemersi per la natura zmitatrice 
dell’uomo, che il propricidio si ripetae st renda frequente, con 
grave sospetto ¢ dolore delle famiglie e detrimento della prospe- 
rita nazionale.® \) 


There are other jurists and lawyers also, who see in the 
suicide an act socially and morally punishable, guz prive la 
collectivité dun de ses membres, et, par lu contagion de 
example, se répercute dans tout le milieu social.” Gray, C. J., 
in delivering the opinion of the Supreme Court of Massa- 
chusetts in Com. v. Mink,'? even said that “ sclf-destruction 1s 
doubtless a crime of awful turpitude ; it is considered nm the eye 
of the law of equal heinousness with the murder of one by 
another.” The weight of opinion is, however, in favour of the 
immunity of suicide from punishment. 


191. The immunity of suicide from punishment has some- 
times been based on the ground that there 
Suicide not an offence, can be no crime unless there is an injury 
ae does not contem- tg a right, and a person has no rights over 
plate injury to any ,. - sane me 
rights. himself, and therefore killing oneself does 
not violate any right. Thus R. Garraud 
observes that the man who commits suicide dves not violate 
aucun rapport juridique, ni avec lui-méme puisque tout rapport 
suppose deux termes, nt avec la sovitté vis-d-ris de laynelle it 
n'a pas l’obliyation de vivre. 


If this were correct, however, a person committing suicide 
with a view to avoid military service would certainly be punish- 
able, at least in systems of law in which a person causing hurt 
to oneself with that object is punished, as in such a case there 
is clearly found /a lesiune del diritto della patria, e delle suc- 
cessive reclute. 


(f) Political damage, as well through the Joss of that citizen, encountered by society, as 
through the bad example set by it; whence it is to be feared owing to the imitative 
nature of man that suicide may repeat and render itself frequent, causing grave suspicion 
and grief to the families and detriment to national prosperity. 

(g) the injury to the right of the country, and of the recruits who are taken as the 
next in oder. 





— ee, 





15 Carr. Prog., Art. 1152. 17 923 Mass, 422, 
16 'V Gar, Dr. Pen., 313, 18 1V Gar. Dr. Pen., 313. 
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Francesco Carrara considers that the impunity of suicide is 
not sufficiently accounted for by the theory of the non-violation 
of rights, specially as all good legislations do not admit the 
penality of suicide even where it tends to injure any rights ; that 
the soldier who tired of fighting in lieu of mutilating attempts to 
kill himself, is not punished for the attempted suicide.... 
though he thereby offends precisely against the same rights as he 
would have injured by mutilating himself; and the modern schools 
and legislations are generally agreed on the absolute immunity 
from punishment of suicide even when it appears to be committed 
with a view to injure the rights of third persons, or in those 
special conditions in which bodily injury to oneself is undoubtedly 
punishable.” The basis of exemption, according to him, is 
rather the absence of an intention to injure any rights, the 
absence of a criminal intention or what is known as dolus. He 
thus observes that it can be said that he who kills himself non 
ha Vanimo di nuocere ad altri, od cludere un diritto altrud: il 
fallito non si uccide per defraudare 1 credttort, ma per sottrarst 
al disonore che lo minaccia. Laddove t soldato che st mutila, 
evidentemente intende a defraudare la legge, e nuocere cosi alla 
patria che ha diritto al suo servigio militare, ed alla successiva 
recluta costretta a@ serrire in sua vece ; mirando cosi procacciarst 
un vivere ozioso ed inerte a dispetto della leyge.” ™ 


192. The immunity of suicide from punishment is some- 
- times based on the presumption of its author 
_ Suicide not pun ~gommitting the act in a state of madness 
ishable asindicative sues 
of unsoundness of (/trere). Suicide is generally held to argue 
mind at the time either insanity, ora mind so distracted by 
of its commission. misfortune, discase, or unhappiness, as_ to 
make the offender an object rather of pity 
than of punishment. RR. Garraud, for instance, says:* 
Veatréme difficulté de savoir st la résolution du sutcidé a été 
ou non erccutée dans la plénitude de ses facultés mentales nous 
parait concluante dans le sens de l’impossibilité d’dtablir une 
repression du suicide. Ccluz qui attente d sa vie n'a pas, en 
effet, le plus souvent, cette liberté d’esprit et cette maitrise de sot- 





(4) Has not the intention of injuring another, or cvading the right of another: the 
bankrupt does not kill himself to defraud the creditors, but to save himself from the 
dishonor which threatens him. Whereas tho soldier who mutilates himself, evidently 
intends to defraud the law, and fo to injure the country, which has a right to his military 
service, and the successive recruit forced to serve in his place, intending thus to procure 
for himself an idle and inert life in spite of the law, 


Carr. Prog., Art, 1407. | 8! Carr. Prog., Art. 1407. 
22 TV. Gar. Dr, Pen., 314. 
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méme gui sont les conditions de l’smputabilitd pénale. Quel que 
soit le motif qui l’'a détermind au suicide, s'il se tue, c'est 
toujours parce que sa raison a été plus faible que son mal moral 
ou physique. 


Francesco Carrara®™, however, dissents from this view. 
Ferrio, the great Portuguese Jurist, has argued strongly against 
it in his work on the theory of Penal Law,™ pointing out that the 
instinct of self-preservation is to be found even in animals, that 
brutes do not commit suicide, that among savage tribes suicide 
is unknown, tbat statistics show that suicide is most rare among: 
minors and old men, and that, therefore, suicide is not a conse- 
quence of the defect of reason, but, on the other hand, an 
effect of reason which grows and progresses with it ; that 
the life of a brute is constituted only of a physical force, 
and it is not possible that a force should act against 
itself ; that the life of man is constituted of two distinct forces, 
namely, the spiritual and the physical, which usually act, help- 
ing each other, but that in certain contingencies there grows up 
an antagonism between them, when the spiritual force acts to 
the destruction of the corporal force, and the greater the power 
acquired by spiritual force, the more frequent is the suicide. 


193. A more real ground for the immunity from punish- 
ment of suicide is that a dead person 
cannot be adequately punished with ad- 
vantage. The suicide itself, which the 
law would otherwise punish with its utmost rigour, puts the 
offender beyond the reach of the infliction of all punishment. 
M. Bertauld in his Cours de Code Penal*™ observes that the man 
who disposes of his life se derobe a la répression. R. Garraud 
in his treatise on French Penal J.aw observes that the cause of 
the impunity of the suicide is suicide itself. La mort empéche 
tout proces. 


Inadvisability of pun- 
ishing suicide, 


Livingston excluded suicide altogether from his Code, and in 
defence of that in his Introductory report said: “Suicide can never 





(¢) The extreme difficulty of knowing if the resolution of the person committing the 
suldie has been executed in the fulness of his mental faculties or not, appears to us to be 
conclusive in the sense Of impunity of establishing a repression of suicide. He who 
Injures his own life has not, in fact, most often that liberty of spirit and that mastery 
over himself Which are the conditions of penal imputebility. Whatever may be the motive 
which has determined him to suicide, if he killa himself, it is always bocause his reason 
has been more weak than his morals or his body bad 


35 Car. Prog., Art. 1487. 25 ” 
84 VII. “a” , | 34 rok 
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be punished but by making the penalty (whether it be forfeiture 
or disgrace) fall exclusively upon the innocent. The English 
mangle the remains of the dead. The inanimate body feels 
neither the ignominy nor pain. As a natural result, the mind 
of the innocent survivor alone is lacerated by useless and savage 
butchery, and the disgrace of the execution 1s felt exclusively 
by him. The father, by arash act of self-destruction, deprives 
his family of the support he ought to afford them ; and the law 
completes the work of ruin, by harrowing up their feelings ; 
covering them with disgrace ; and depriving them by forfeiture 
of their means of subsistence. Vengeance is unknown to our 
law; it cannot, therefore, pursue the living offender, much 
less, with impotent rage should it pounce, like a vulture, on the 
body of the dead, to avenge.a crime which the offender can 
never repeat, and which certainly holds out no lure for imita- 
tion ; tbe innocent, we have assumed, should never be 
involved in the punishment inflicted on the guilty. But here, 
not only the innocent, but those most injured by the crime, 
are exclusively the sufferers by the punishment. We have 
established as a maxim, that the sole end of punishment is to 
prevent the commisson of crimes; the only means of effecting 
this in the present case, must be by the force of example; but 
what punishment can be devised to deter him, whose very crime 
consists in the infliction upon himeelf of the greatest penalty your 
law can denounce ? Unless, therefore, you use the hold which 
natural affection gives you on his feelings, and restrain him by 
the fear of the disgrace and ruin with which you threaten 
his family, your law has no effective sanction; but humanity 
forbids this.” Most of the modern laws have generally repu- 
diated confiscation which to reach the guilty punishes his family. 
Nor do present manners tolerate penalties which unable to 
reach the guilty were inflicted only on dead bodies. La 
punition ne pourrait donc étre, en définitive, qu'une fictrissure 
publique; mais quel serait effet de ce bléme dépourvu de 
sanction, de cette infliction morale prononcée sur une tombe." 


Ferrao observing that this is not consistent with the prin- 


ciple on which rewards are given for the dead, says that 
you decree glory for a soldier who encounters death assailing 


(j) The punishment could be definitely only a public stigma ; but what will be the 
effect of this blame deprived of sanction, of this moral infliction pronounced over a tomb, 


27 I]I Adoph. and Hélic, 477. 
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the trenches of the enemy, and if you decrce that glory and 
grant medals to his corpse to encourage others to imitate him, you 
ought also to decree infamy against the suicide to prevent others 
from following his example and causing such damage to the 
society. R. Garraud,” “ on the other hand, observes that even 
if this may stop a few suicides, how many others would be pro- 
voked by des recherches indiscretes, by the publication of enquiries 
which necessarily must result from it, on account of the force of 
imitation or the contagion of example. In expressing his doubts 
about the efficacy of the punishment of suicide, he says: Celui 
que ne peuvent arréter ni Vhorreur de la mort, ni les liens les 
pluschers de la nature, niles craintes dune cternité malheurcuse 
ne saurait étre retenu par des lois qui n’atteindront que son 
caduvre ou sa memoire. Dira-t-on que su meéprisait c2s lois 
pour lui-méme, al les redoulerait, du moins, pour sa famille, sur 
daquelle rejaillirait Vignominie de la condamnation ? 


Mellio in his ‘Institutions of the Criminal Law of Lusitania ’ 
says: °° Hoc delictum impune est, vel quia auctor potestate 
humanae jam non subditur, vel quia quem propria: vitae, uroris 
et coguatorum amor ab eo parando non deterret, minus deterrere 
potest pana post mortem inflicta. Francesco Carrara also ob- 
serving that the sole consideration of political convenience is a 
sufficient consideration fur excluding suicide from the category 
of offences, says :* La impotenza di trrogare contro i] cada- 
vere una pena che non ablna del barbaro o dell ingiusto: la 
commiserazione verso la famiglia gia troppo affitta e auvrilita: 
la inutilita di rafforzare con la esemplarita dz una pena 
amore della propria vita bastantemente radicato in noi dalla 
natura; sono consideraziom che a tutta ragione p2rsuasero 
molti legislatori contemporanet a passare sotto silenzio cotesto 
jatio ; €@ conseguentemente a non elevarlo alla cundizione di 


(zt) He whom neither the horror of death, nor the dearest ties of nature, not 
the fear of an unhappy eternity could not prevent, would not be restrained by the laws 
which reach only his corpse or his memory. One will say, that if he scorns the laws 
for himself he would fear them at least for his family, over which the ignominy of the 
condemnation would refleot itself. 

(7) The inability of inflicting on a dead body a penalty which would not be barbarous or 
unjust ; the sympathy with the family already too much afflicted or humbled ; the use- 
lessness of enforcing the love of one’s life by means of penalty as an examplo, sufficiently 
implanted in us by nature ; are considerations which in all reason have persuaded severul 
contemporary legislators to pass over this act under silence; and covscqucntly not to 
elevate it to the condition of a delict. 


38 VII. Theory Penal Law, 46. $0 Tit I., 8. 23. 
30 1V. Gar. Dr. Pen., 814, 32 Carr. Prog., Art. 1156. 
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194. By the common law of England, suicide was con- 
sidered a crime against the laws of God 
and man, for which the lands and chattels 
of the person committing it were forfeited 
to the king; his body was denied all Christian rites, and allowed 
only an ignominious burial in the highway with a stake driven 
through ; and he was deemed a murderer of himself, and a felon, 
felo de se. ‘The forfeiture was abolished along with that for 
other felonies by the Forfeiture Act, 1870 ; section I of which 
provided, that “no confession, verdict, inquest, conviction, or 
judgment of or for any treason or felony, or felo de se shall 
cause any attainder or corruption of blood, or any forfeiture or 
escheat.” In regard to the burial also, the Interments (felo 
de sc) Act, 1882, provides, that “it shall not be lawful for any 
coroner or other officer having authority to hold inquests to 
issue any warrant or other process directing the interment of 
the remains of persons against whom a finding of felo de se 
shall be had in any public highway, or with any stake being 
driven through the body of such person,” but that he would 
be interred where he would have been interred if the verdict of 
felo de se had not been found against him. That Act did not, 
however, authorize the performing of any of the rites of Chris- 
tian burial on the interment of the remains of any such person, 
and is not to be taken to alter the law or usage relating to 
the burial of such persons. The only penalty now attending 
the offence of felo de se is thus a denial of the right of 
Christian burial. Forfeiture of goods not being allowed in the 
United States, suicide is practically not punishable there, yet 
its criminality is reccgnized whenever the question has a 
bearing collaterally ; as, for example, when one who in attempt- 
ing to kill himself, accidentally kills another, is held guilty of 
criminal homicide. 


Suicide in English 
law. 


195. While suicide was deemed a heinous offence, an 
attempt to commit it was sometimes 
punished even as voluntary homicide ; 
punitur tamen perindée ac si delictum 
consummasset. With a change in the views about suicide, its 
attempt also ceased to be punishable. As a general principle, 
an attempt to do what is not an offence cannot be deemed an 
offence, It is thus no longer punishable in France, Germany, 
Italy and some other countries. 


Penality of attempt 
of suicide. 


The chief objection against its penality is that a threat of it 
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si aggiungeva un nuovo motivo di uccidersi a colui che git tanti 
ne aveva da aver tentato la propria strage.™“™ 


It is sometimes attempted to punish an attempt.to commit 
suicide as that to commit homicide, suicide being deemed 
a species. of homicide. Pessina went even to the length of 
requiring that theattempt at suicide should be punished with 
the same severity also. Boehmert, Francesco Carrara and others 
consider that view as fundamentally wrong, on the ground that 
suicide is not comprised in the genus homicide. Besides in 
countries where, as in France, an attempt is generally liable to 
the same punishment as is fixed for the principal offence, the 
result of treating an attempt at suicide as an attempt of murder 
may be to condemn to death the person who had in vain 
attempted to kill himself; and thus the executioner would in 
compliance with law do the act which he had attempted against 
Jaw unsuccessfully.® 


In England, an attempt to cornmit suicide is not deemed 
an attempt to commit murder, but only a misdemeanor triable 
at Quarter sessions.“ In Reg. v. Doody,** the prisoner was 
indicted for unlawfully attempting to commit suicide, and 
Wightman, J., told the jury that ‘‘ the offence charged consti- 
tuted, beyond all doubt, a misdemeanor at common law.” 
The rule appears to be the same generally in the United States. 
Thus Dr. Bishop says :* “If one attempts to commit self- 
murder and fails, is he indictable for misdemeanor as though 
the attempt were on a third person? There would seem to be 
no ground for distinguishing ‘the two cases, or distinguishing 
the common law of England and of our'States on this question. 
And by the common law as administered in England, this is an 
indictable misdemeanor. ”’ 


The New York Penal Code provides” that a person who with 
intent to take his own life, commits upon himself any act which 
is dangerous to human life, or which, if committed upon or 
towards another person and followed by death asa consequence, 
would render the perpetrator chargeable with homicide, is 
guilty of attempting suicide ; which willbe a felony punish- 


(m) Would add a new motive to kill oneself for him who had already had so many 
as to have attempted his own destruction. 


83 Carr. Prog., Art. 1155. 8 6 Cox CO. C., 463. 
53 Carr. Prog., Art. 1155 (n). ‘6 IT Bish, Cr. L., 683. 
5* Reg. v. Burgess, 9 Cox C, C., 247. 7 §.8, 174, 178. 
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able by imprisonment for two years, or by a fine not excced- 
ing one thousand dollars, or both. It has generally been held 
that in the absence of a special statutory provision, where 
suicide is nota crime, an attempt to commit suicide cannot be a 
crime; and that a provision for the punishment of an attempt, 
does not make suicide itself a criminal offence.” But in some 
of the States, it has been held tv be punishable even in the ab- 
sence of a statutory provision. Thus in Massachusetts,*® it was 
held to be an offence, on the ground that suicide though not 
technically a felony, “being unlawful and criminal as malum in 
s¢, any attempt to commit it is likewise unlawful and criminal.” 


196. Asarule, snicide not being punishable, its abetment 
maseiierse-atetnent ulso is not punishable on mere general 
of suicide principles. Nor is there any special pro- 
vision for the punishment of the abetment 
in the German, French, and -Austrian Penal Codes. As a 
result of this, those who have instigated one to the suicide, 
those who have aided or assisted him in the acts of prepara- 
tion for it, those who have given instructions to commit it 
or furnished means for its execution, for example, the arms, 
the poison, are all free from punishment. This immunity 
is, however, generally disapproved. ‘The abetment, in this 
case, is worse than the principal offence, and has nonce of its 
excuse. R, Garraud in his Traite Du Droit Penal Francais“ 
observes that this participation is an act socially and 
morally reprehensible, qui ne peut s’expliquer, comme l'acte du 
suicide, par un egarement d’esprit, un trouble de Pintelligence. 
So that the legislature, continues R. Garraud, even if unwill- 
ing to make suicide an offence, has the right and the duty of 
punishing under the special designation of “ participation in 
the suicide of another” those who should provoke any one to 
commit suicide or co-operate in it. In the Hungarian Penal 
Code, and in the Penal Code of the Pays Bas, there are special: 
provisions for the punishment of an abetment of suicide. The 
Spanish Penal Code “ expressly provides for the punishment 
of a person helping an individual to commit suicide. 


The Italian Penal Code specially provides for the punish- 
ment of a person who should have persuaded (determina) 
another to commit suicide, or given him assistance in commit- 


Vide Darrow ». Family Fund Soc., $9 Com. r. Dennis, 105 Mase., 162. 
116 N, Y., 587. Com, » Mink, 123 Mass., 422, 
Meacham v. New York Benevolent 40 TV, 315. 

Assoc., 120 N. Y., 237. 418, 335, 
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ting it, provided, of course, that the suicide is committed. 
Francesco Carrara in justifying the punishment of the abetment 
of suicide by participation says: Lo cid perché sebbene io non 
abbia dirittt sopra me stesso, e nel fatto di uecidermi non st 
possa ravvisare, quanto a me, la violazione di un diritto, pure 
bisogna bene in me riconoscere un diritto sopra ylt altri, per 
il quale esst sono tenuti a rispettare la mia vita, ed a non 
procacciare che la medesima sia violentemente truncata, fusse 
anche per la stessa mia mano. Chi volontartamente coopera per 
qualsivoyliz modo alla morte di un womo, viola senza dubbio il 
dovere giuridico che eglt ha di rispettare la vita altrut, ¢ di 
astenersi da qualunque atto che possa menomarlau. Ne da 
cotesto dovere giuridico lo scivglie il cunsenso della vitlima; per- 
ché é inattendibile, cadendo sovra cosa della quale essa non ¢ 
libera dispositrice. Ne vie rayione giuridica per dirlo scialto 
da tale dovere per la mera aceidentalita materiale che lo stru- 
mento del quale eylt st vals2 a procacciare la morte altrui fosse 
piuttosto la mano della stessa vittima anziche la propria, o quella 
di unterzo. Laimputabilitd dello strumente non & condizione 
necessaria alla tmputabilita del motore dello strumento. Che io 
per uccidere altri mi valga di scellerato sicario, o di un paezo, 0 
diun fanciullo, o di un animale,o di ur ordigno meccanico, o della 
mano del miv stesso nemico, torna all? istesso. Lo ha volute, 
Paltrut morte; 0 ho roluta cagionare con un attv esterno da me 
diretto a quel fine: laho effettirumente cajionata con tale atto. 
Sono dungue respousabile di una volontaria  violaziuone di 
diritto. Per eliminare da me codesta respousabilita (sia nella 
uccisione, sia nel danneqgiamento del corpo altru’) non vie ch 
una formula possibile: voglio dire quellache renda giuridicamente 
operativo di cessaztone di diitto il consenso del paziente. Ma 
cotesta formula ¢ tnaccettabile in faccia ai principit fonda- 
mentali del diritio naturale “ * 


(1) This is becauso thouzh I have uo rights over myself, and in the act of killing 
mysxolf there cannot be found, in regard to myself, the violution of a right, yet it is very 
neacssury to regognize in ime a right over others, by which they are bound to re- 
spect my life, and not to procure that the same may be cut off violently, even though it 
may be by my own hand. He who co-operates in whatever manucr in the death of a 
man, without doubt violates the juridical duty which he has to respect the life of an- 
other, and to abstain from every act which can diminish it. Nor does the consent of 
the victim absolve him from that juridical duly, because it is immaterial, bearing us it does 
on a thing which he is not free to dispose of, Nor is there a juridical reason for saying 
thai he is absolved from such duty by the mere material acvident that the instry- 
ment of whigh he wants to make use in procuring the death of avother is rather tho hand 
of the victim himself, than his own or that of a third person, The imputability of the 
jnstrument is not a necessary condition ot the imputability of the person using the in- 
strumeut, That to kill another 1 make use of a sooundre!, assassin, or of & madnian, or of a 


3 Carr, Prog., aArt, 1108, 
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197. In the English law, the common law rule that an 
Sciucie-Ge auiiee. Sony befure the fact could not be 
in Enzlish law sure’ punished unless the principal was first 
tried and convicted, stood often in the 
way of the punishment of an abettor of suicide, except when he 
could be treated as a principal in the second degree. Thus in 
Req. v. ussell,4 and in Bg. v. Leddington,® the abetment by 
procuring the poison und by instigation was respectively held not 
to be cognizable by the courts as the principal was not triable, 
and an acquittal was recorded. Generally -it was held, how- 
ever, that if one persuaded another to kill himself, the adviser 
would be guilty of murder ; and if a person took poison himself 
by the persuasion of another, though in the absence of the 
persuader, yet it would be a kiling by the persnader ; and he 
a principal in it, though absent at the taking of the poison.“ 
The common law rule has, however, now been generally 
repealed, and an abettor of suicide will net escape punishment 
on account of it. It has been said: “Ifthe murder of one’s 
self is felony, the accessory is equally guilty as if he had 
aided and abetted in the murder of A by B, and I apprehend 
that if a man murders himself, and one stands by, aiding in 
and abetting the death, he is as guilty as if he had conducted 
himsclf in the same manner where A murders B.” 


In the United States, Dr. Bishop says :*”“ though adead man 
cannot practically be punished, there may be cullateral con- 
sequences, whether the murder is of one’s self or another. If, 
under the common law as it was administered in England 
when this country was settled, onc advixes another to kill him- 
self, and he does it in the presence of the adviser, the latter 
hecomes guilvy of murder, probably as principal of the second 
degree, but at all events as principal. And itis the same in 
our States. As suicide is felony, not misdemeanor, if it -is 
committed in the adviser’s absence, the latter at the common 
law goes free of punishment ; because the principal, being dead, 
cannot be first convicted. In reasun, on a question probably 


child, or of an animal, or of amechanica contrivance, or ef the hand of my own enemy, 
comes all to the same, I have wished the death of another; I fave caused it by an 
external act directal by me to that end: I have effectively caused sach act. I am, there- 
fore, responsible fer the voluntary violation of a right. For to eliminate the said responsi- 
bility from me (whether of homicide or of bodily injury to another), there is no possib’e 
formula—I wish to 6ay—one, which cenders the consent of the passive subject jurid’cally 
operative of the cessntion of the right Such a formala cannet be acceptable, however, 
in the face of the fundamental principles of natural law. 





4+ 90.&P., 80 (n), #6 TIT Russ. Cr., 5. 
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not decided, the statutes which widely prevail among us, mak- 
ing the accessory before the fact in felony a principal felon, 
should, in the States wherein they have been enacted, be held 
to work a reversal of this doctrine, subjecting the instigator in 
these cases to punishment.”” The New York Penal Code thus 
provides, that a person who wilfully, in any manner advises, 
encourages, abets, or assists another person in taking the 
latter’s life is guilty of manslaughter in the first degree, and 
if only in attempting to take the latter’s life, he is guilty of a 
felony.” 


And so faris the principle carried, that in Com. v. Bovcen, 
the abetment of suicide, committed even by advising a felon 
already condemned to death was held to be an offence. Parker, 
C. J.,in charging the jury on that point, said: ‘The com- 
munity have an interest in the public execution of criminals ; 
and to take such an one out of the reach of the law is no trivial 
offence. Further, there is no period of human life which is 
not precious as a season of repentance. The culprit, though 
under sentence of death, is checred by hope to the last moment 
of his existence. And you are not to consider the atrocity of 
this offence in the least deoree diminished by the consideration 
that justice was thirsting for its sncrifice, and that but a small 
atc of Jewett’s earthly existence could in any event remain 
to him. 


Tt has been attempted to treat suicide as homicide in a few 
other cases also, as in the case of an attempt, but suicide 
though wicked and injurious to society 3s not to be compared 
with or deemed to fall within it, though the attempt to commit 
suicide may be punished as an offence sui generis. 


198. The Indian Penal Code provides expressly for the 

; punishment of an attempt to commit 

Parsee la a suicide, as well as for an abetment of it. 
The authors of the first draft of the 

Indian Penal Codo proposed even to make it a culpable 
homicide by consent to voluntarily induce a person to put 
himself to death, and the provision was omitted finally, only 
because it was considered as likely to lead to difficulties by 
affording pretext for false charges. ‘lhe Code, however, 


(B) Campbell, in commenting on the provision observed, 50 “ thet nothing was more 
eommon than for native women of all ages to throw themselyes inte wells on the m:nerest 
momentary impulse of passion, excited generally by the most friffing causes, such as 


9 83, 195 & 176. | #9 18 Mass., 856. 
Indian Luw Commissioners’ First Report, Para. 260, 
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does not justify the voluntary causing of death in any case on 
the ground of consent. 


199. The abetment of suicide is sometimes confounded 
with homicide by consent. This is 
Confusion of abetment often due to the fact that it is frequently 
of suicide with homicide 3. . re ae 
difficult to determine in individual cases 
of consenting person. ; 
whether there is only an abetment of 
suicide, or homicide by consent ; and in some cases, the two 
acts are so close to each other that it is indeed impossible to 
determine the exact line between them with certainty. This 
difficulty however is not a sufficient reason for confounding 
acts essentially and juridically different from each other.! 


In France, Adolphe and Heélie in their work on the theory 
of Code Pénal? say: Est-i vrai, en premizr lieu, qu’ 
n'y ait de suicide proprement dit que lorsqu’une personne 
se donne elle-méme la mort? Est-tl vrat que cet acte doive 
perdre cette qualification aussitit que la mort part d'une 
autre main que la sienne? Cette assertion, qui repose 
uniquement sur [étymologie du mot, ne parait pas exacte: 
c'est la volonté qui fait le suicule, et non pas l’acte ma- 
tériel de se donner la mort. L'homme qui de son propre mou- 
vement se précipite @ la bouche d’un canon, ou qui sans nécessité 
court au-devant des balles ennemies, cet homme ne sera-t-il pas 
suicide? Qu’ importe que vous teniez vous-méme Varme qui 
va vous detruire, ow que cette arme _ par Veffet d'une 
machine que vous aurez preparée? Aura-t-elle un caractére 
différent parce que vous aurez dépose l’'arme entre les mains 


an unexpected reprimand, a thwarted wioh, the colic, &c.,and those who are afflicted by 
such female folly, are as ita alleged instigators, too often harassed most unjustly by the 
police, for fatal consequences produced by the deceased alone.”' And refering to that, 
the Commissioners observed, ‘‘ We are inolined to think that the explanation by which 
inducing a person yoluntarily to put himself to death is declared to be voluntary culpable 
homicide by consent, would give an opening to a great deal of vexation and’ 
oppression in the manner suggested by Mr, Campbell. The word ‘ inducing’ is so compre. 
hensive that it would afford ample verge and scope to malice and corruption to work 
safely in getting up pretended charges against innovent persons founder on circumstances 
in their domestic history which may be plausibly distorted. and in causing distressing 
inquiries thereupon into family matters. We aro led to conolude that it will be better to 
omit the explanation. Oognizanco would then be taken only of such cases of proposed 
inducement to suicide as clearly amount to murder, There may. indeed, arise cases in 
which it would bo improper to treat the pergon who had induced another to commit 
snivide as guilty of murder, although the circumstances of the case might be clearly 
within the definition, and the purpose might be evident ; aa, for example, where the high- 
born native of India induces the females of his family to take poison in order to save 
themselves from pollution in an expected assault of a licentious soldiery, but such are 
cases to which—wo agree with Sir J, Awdry—the prerogative of meroy would properly 
apply.” 


i aaa a a eA aaa 


1 Ereithaupt, 44. | * IIT, 462, 
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d’une personne ignorante, aussi aveugle et dévoude que cette 
machine ? N’est-ce pas votre volonté. sinon votre main, qui en 
pressera la détente? kh quoi ! un homme aura armé Je bras 
d’un serviteur déroud, tl aura imperieusement exigd dune aveu- 
gle amitié 7a préparation Wun poison, lui seul enjin aura médité 
sa propre mort et en aura fait les appréts, ses instances n’auront 
vaincu qu’avec peine la resistance quon lut opposait, et lon 
voudrait, pour apprecier cette action, faire abstraction et de sun 
concours et de ses efforts, et ne voir que le fait dun autre dans 
Vacte dont il a lut-méme ordonné la perpétration! Non, la 
main ¢lranyere dont a s'est servi, quelgue criminelle quwait été 
son aide, n’a plus eté qu'un instrument, unz arme dont ila 
diviyé les coups; Pattentat nz peut changer de niture, pare? 
gwil a chanye de mode @erdécution; sun caractere n'est pas dais 
la form: ettéricure de la mort, mais dans la rolonté gut 
Vimpose ; des quelle est le vesultut de Pordre dela personne 
homicidée, elle constitue un veritable suicide. ™ ‘The fallacy 
underlying this is explained by Breithaupt who points out 
that there can be no will to cause the death in an engine 
used as a means of causing it, while it must necessarily exist 
in him who kills one with his consent 3; and that the hand of 
the person who kills another with lis consent must be more 
than a tooldirected by that other, being directed rather by the 
will of the former, and that therefore the act causing the 
death must be ascribed rather to hun than to the person 


killed? 


(m) Ts it true that there is suicide, in the proper sense of the word, only when a 
peison has caused his own death ? Is it true that this act ouzht to lose that designation, 
directly the death proceeds from a hand other than hisown? This assertion, which rests 
only on the etymology of the word, doca not appear exact: it is the will which makes 
the suicide, and not the physical act of causing death to oneself, The man who ‘of 
his own accord precipitates himself before the cannon's mouth, or who without nevessity 
runs in front of the enemy’s balls, will he nut be a suicide? What coes i¢ matter that 
you yourself held the weapon which was going to destroy you, or that that weapon was 
direoted by the force of a machine which you had prepared ? Will it have a different 
character, because you have placed the weapon in the hands of an ignorant person, as 
blind and devoted as that machine ? Is it not your will, if not your hand, which will 
press the trigger of it? Eh what, a man should have armed the hand of a devoted 
servant, he shouid have imperiously required of o blind friendship the preparation of a 
poison, ho alone should have finally meditated his own death, and should haye made the 
preparations for it, -his entreaties having with difficulty overcome the resistance which 
one oppose to him, and one would wish to appreciate this action, to make abstraction 
of his agreement and of his efforts, ani see only the act of another in the action of which 
he has himeelf ordered the perpetration. No, the hand of the other, by which he is 
served, though it has be@n criminal in aiding him. has been no more than an instrument, 
an arm of which he has directed the blows; the nssault cannot chauge the nature, 
because it has changed the mode, of exccution; its character ig not in the exterior form 
of the death, but in the will which imposes it; and as it is the result of the order of 
the person killed, it constitutes 1 veritable suicide. 


Breithaupt, 
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So far is the confusion carried in Iingland, that if two persons: 
agree tocommit suicide together, and only one dies, the survivor 
is held guilty of murder. In Ree v. Dyson,‘ the prisoner had 
cohabited with the deceased, for several months previous to her 
death, and she was with child by him. Being penniless and in 
a state of extreme distress, they both went into a boat to drown 
themselves. ‘There was some doubt as to whether he fell into 
the water intentionally or accidentally ; but he struggled back 
to the boat, when he found that she had gune into water, and in 
spite of his efforts to save her, she was drowned ; and the 
judges, on reference, observed that “if the deceased threw 
herself into the water by the encouragement of the prisoner, and 
because she thought he had set her the exainple, in pursuance 
of their previous agreement, he was a principal in the second 
degree, and was guilty of murder.” This observation was 
followed in Reg. v. Aléson,’ in which also the prisoner and the 
deceased had been living as man and wife, and being in 
ereat distress, agreed to poison themselves, and took 
laudanum, and she alone died. Patteson, J., held, ‘that if 
two persons mutually agree to commit suicide together, and 
the means employed to produce death only take effect on one, 
the survivor will, in point of law, be guilty of the murder of 
the one who died.” In dey. v. Jessop,’ the prisoner and the 
deceased purchased laudanum separately, but took it jointly, 
the prisoner having taken it first. Pield, J., said: “ It is 
contrary to the law of the land to commit suicide, and if two 
persous ineet together and agree so to do, and one of them dies, 
it is murder in the other.” 


200. This confusion of abetment of suicide with homicide 
by consent appears to be clearly an error. 


_ Abetment cf suicide 4]] the English cases referred to in the 
is really distinct from . cae “2s 
homicide by consent. preceding section fell clearly within the 


category of the former, as the act causing 
the death in them was the act of the deceased himself and not 
of his associate in crime. in European countries, and especially 
in France, they are usually treated a» constituting abetment: 


and homicide by consent is restricted to cases in which 
the act of the associate causes the death. KR. Garraud, for in- 
stance, observes that if two persons wishing to die together have 
sought for death in a double suicide, there are in reality two 
suicides and not two homicides. If then le projet de s*enlever 


la vie venait a n'ctre exdoutd que quant « Pune des personnes qui 


a et rr ge ee err ere Pee reaper ee ce es ees eee ee ee eee 


“ sRuss. & 2, 623. | 88 O&P., 418, 
6 16 Cox GC, 904. 
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avaient forme ce projet, Vautre ayant manqud son coup, on ne 
pourrait poursutore celle-ct, puisqu'elle n'aurait commis qu'une 
tentative de suicide. ' 


In Italy, Francesco Carrara refers to the case of two lovers 
who determine to kill themselves by means of poison or 
asphyxia caused by carbon, and jointly prepare the poisonous 
cup or the fatal room. Both voluntarily drink the contents 
of the cup or shut themselves up in the mephitic atmosphere, 
but the woaran alone dies, and the man is saved. Vot potrete 
obiettare a questo uomo la partectpazione allaltrui suicidio, ma 
non polrete mai oliettargli dt essere autore di omicidio, La 
donna volontariamente prese il nappo di sua mano ¢ tranguyid 
la nazione micidiale: la donna volontariamente si coricd nell’ 
atmosfera mefitica. L’uno o P altro atto essa fece, consapevole 
dell’ effetto a cur correva incontro, e per fine di térrela vita al 
suo corpo. Tutta iniera la sua personalita concorse all’ atto: 
Vanima che delibero e volle ; il corpo che esequi l’atto consumativo 
della strage. Essa é l'autrice della propria uccisione, l’amante 
non é¢ che un partecipe o per preparazione o per consiglio, °™ 


In Germany Wichter says’ that Der einen Einorilligenden 
Tiédtende nicht blos Gehilfe bet einer That des Hinwilligenden, 
sondern Urheher der Tédtung eines Dritten ist. Breithaupt in 
his work on Volenti non fit enjuria® explains very clearly the 
distinction between abetment of suicide and homicide by cun- 
sent. He says: Derjenige, welcher einen Selbstmord begeht, ist 
selbststdndig bet der Vernichtung seines Daseins thitig. Diese 
sclbststiindige Thitigkert wird auch in dem Falle nicht aufgchoben, 
wo ein Anderer dem Selbstmorder zu seiner That Bethilfe leistet. 
Eis wird also dadurch dass der Getidtete einen Anderen seine 
Se/bsttodtung vorbereiten, sich bet threr Ausfihrung unterstiitzen, 
etc. lisst, an dem Kritertum des Selbstmordes nichts gecindert. Der 
eingentliche Thater ist und bleibt hier der Verletzte, der Getédtete ; 





(xn) You can charge this man with participating in nnother’s suicide, but you 
can never charge him with being the author of a homicide. The woman voluntarily took 
the cup in her hand, and swallowed the deadly drink. The woman voluntarily shut 
hersclf up in the mephitic atmosphere. She did both the acts, conscious uf the 
effcots she pursued, and inorder to set free the life from htr body. All thronghout, 
hor own personality concurred in the act: the mind which deliberated and wished: 
the body which executed the act consummative of death. She is the author of her own 
death, the lover is only a participator cither by preparation or by advice. 

(o) he who kills a consenting person is not mercly an abecttor in the act of the aon- 
senting person, but the cause of the killing of a third party. 





* TV Gar. Dr. Pen., 820. 9 Lehrbuch, 186, (Ed, 1881.) 
® Carr. Prog. 1157 (n), 10 P, 48, 
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er liefert blos, wie Mittermater ™ zutreffend ausfihrt, den Beweis: 
dafir, dass sein Wille, sich das Leben zu nehmen bis zum leteten 
Augenblick beharrlich blieb. Rei der Tédtung mit Etuuilligung 
dagegen will dr Getédtete allerdings gleichfalls die Herbeifiihrung 
des vrletzenden Erfolges, dieser Wille aber bethatigt sich nicht 
durch Selbsthandlung; er wiirde nimmermehr die Katastrophe 
herbeifiihren konnen, wenn nicht ein zweiter Wille vorhanden 
gewesen uare, welcher selbststindig verletzend gewirkt hatte; 
einzig und allein der Wiile des Tiédtenden hat thatsdachlich den 
Tod bewirkt.°” 


201. Homicide by consent, on the other hand, is a real 
ie homicide. The person killed by it indeed 
Homicide by consent Vata higdenth: butt le al 
a vaad lsonede. solicits his death, but he takes a purely 
passive part ; the author of the act, the 
principal doer being only he who causes the death. His act 
falls clearly within the definition of murder, and consent does 
not appcar to be recognized as a complete justification of it in 
any system of law. Dr. Wharton, in his work on Criminal Law, 
observes,” that consent in such cases is no bar to punishment, 
18 an axiom acknowledged by all schools of jurisprudence, and 


rests on the maxim, jus publicum privatorum voluntate mutart 
nequit. 


It is a gencral principle of the English law, that he who 
kills another upon his desire or command is, in the judgment 
of the law, as much a murderer asif he did it merely of 
hisown head.* The English Criminal Code Bill of 1879 
thus proposed to enact broadly, and the Canada Criminal Code 


(00) He who commits suicide is personally active in the destruction of his existence. 
This personal activity is not removed even in the case where another helps the person 
committing suicide iu the act, Nothing is, therefore, ohnnged in the criterion of suicide 
by the fact, that the killed person allows another to prepare or assist him in the execu- 
tion of the act. The actaal doer is and remains here the injared or killed eae ; he 
mercly gives a proof, as Mittermaier correctly remarks that his will to take his life has 
remained persistent till the end. On the other hand in the case of homicide by consent, 
the killed person certainly likewise (wills) the causing of the injurious effect ; this will 
does not, however, realise itself by an act of his own; he would never have been able to 
ciuse the catastrophe, ifa second will had not been present, which has independently 
ected in an injur.ous manner; the will of the killing person alone has here actually 
aaused the death. 


(C) In illustration of this, reference is often made to the case of Smith v. Oom.'8, 
in which a person had agreed not to bring a writ of errorin a criminal case of high 
degree, and Tilghman, C.J., snid: “what consideration can a man have received, 
adequate to imprisonment at hard labour for life. It is but going one step further to 
make an agreement to be hanged. I presume no one would be hardy enough to ask 
the court to enforce such an agieement, yet the principle is, in both cases the same.” 


11 JX. G. A; 438, I Hawk. P. C., Ch. 27, 8. 6. 
13 7, 498. IIL Russ. Cr,, 5. 

13 14 R. &, Ki; 69. 
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has actually enacted, that no one has a right to consent to the 
infliction of death upon himself; and if such consent is given, 
it shall have no effect upon the criminal responsibility of any 
person by whom the death of the consenting person is caused. 


In Germany, the abetment of suicide is not punishable, but 
the Penal Code expressly provides a lower punishment for 
homicide on request,’ which may substantially be considered 
as homicide by consent. There is no spvcial provision for such 
homicide in the French and the Italian Penal codes, but, 
notwithstanding some difference of opinion, it may now be 
considered as settled that homicide by consent is punishable 


there as murder. 


The Court of Cassation in France has repeatedly judged in 
favor of the penality of homicide by consent on the double 
ground that consent is not mentioned among the excuses of 
homicide, and homicide is a delict of public action in which 
the remission by the injured person does not help the offender.” 
It observed in its arret dated the 16th November 1827, that 
Vaction pour la quelle une personne donne volontairement la 
mort @ autrui, constitue un homicide volontaire un meurtre, et 
non un suicide, ou un acte de complicité de suicide. 


R. Garraud says: la différence entre lu culpabilité sociale de 
celut gui participe aun suicide et de celui qui commet un homicide 
pour rendre service a un ami, est évidente, parce quelle résulte 
de la nature méme des choses. Ce n’est pas la volunté seule qui 
fait le suicide, pas plus que ce n'est lu volonté seule qui fait 
le meurtre. Le crim2 se constitue, ici comme ailleurs, dela 
volonté ef du fait ; et st, aux yeue de la lot morale, Phomme 
qui se tue est aussi coupable que celui qui se fait tuer par un 
autre, dl n’en est pas moins vrai que le tiers qui adonné la mort 
n'est pas le complice d’un suicide, mais l’auteur d’un homicide 
volontuire, puisqu’il a réalisé en lui-méme et par lut-méme les 
deux élemznts qui constituznt le crime, le fait de Vhomicide et 
la volunte de tuer,??) 


(p) The act by whiclt a person voluntarily causes death to another constitutes volun- 
tury homicide—murder, and uot suicide or an act of complicity in suicide. 

(pp) The difference between the social oulpability of him who participates in suicide 
and of him who commits homicide in ordcr to render a service toa friend is evident, 
because it results from the very nature of the thing. It is not the will alone which 
constitutes suicide, no more than it is the will alone which constitutes murder. The 
crime consists in this case as in other cases of the will and of the act; and if in the 
eyes of the moral law, the man who kills himeelf is as guilty as he who gets himself 


© §, { 16 Carr. Prog., Art. 1155, (n). 
IV Gar, Dr, Pen., 817. 
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Francesco Carrara speaking of homicide by consent says,” it is 
true homicide, and legitimately punished as such, non gid 
(come erroneanente disse W Frihwald) perché cada sotto d 
titolo di correita in omicidio: ma perché direttamente cade sotto 
al titolo dz omicidio, come esattamente avvertirono Herbst ed 
Geffter. Lo uccisore del consengiente ¢ a vero e proprio autore 
della uccisione, ed autore volontario, a differenza di chi aiuta al 
suicidio altrui ; a quale non fa che degli atti preparatoru, Na 
primo caso lv estinto era nil fatto criminoso un mero soggetto 
passivo: nel secondo caso era un vero sogzetto attivo primarie 
dell’ azione micidiale. 


202. So far is the principle carried, that even a person who 
killed another in an affair, in which he 
Objections to the contemplated and attempted his own 
treatment of homicide : 
by consent as murder, | @eath, was held to be guilty of murder. 
he Court of Cassation in its arrei, 
dated the 16th November 1887, in support of the convic- 
tion said: gue Uaction par laquelle une personne donne 
rolontairement la mort « autrut constitue un homicide ou un 
meurtre, et non un suicide ouun acte de complicité de suicide ; 
que 2 meurtre n'est excusable que dans les cas prévus par Jes art. 
$21 et 322 du Cod: Pénal ; que [homicide ne cesse @étre con- 
sidéré comme un crime ou un délit que lorsqwil a été le résultat 
du commandement de la loi et del’ autorité légitime, ow de la 
nécessité actuelle. de la Icyitime défense de sot-méme ou d’au- 
trud; quilimporte peu que la mort ait cté donnée du cons:nte- 
ment. par provocation, ou par Pordre de la personne homicidee, 
puisgue ce cons.ntement, ectte provocation ou cet ordre ng 
constituent nt un fait Veacuse ate termes des articles preécites, 
ni une circonstance exclusive de la criminalité de l’action amr 
termes des articles 8321 et 827 du Cod: Pénal ; que les lois qui 
protéyent la vie des homm:s sont dordre public; quz les crimes 
et délits contre les p:rsonn:s nz bless:nt pas monis Ul intérét 


killed by another, it ie not less true of him who causes the death of another that he is 
not accessory to suicide, but the author of voluntary homicide, since he has realised 
in himeelf and through himself the two elements whick constitute the crime, the act of 
homivide and the will of killing. 

(q) Not indeed, as Friihwald erroneously says, beacause it falls under the title of com- 
plicity in homicide, but because it falls directly under the title of homiaide. as gtated 
exactly by Herbst and Geffter. ‘The person killing a oonsenting person is the true and 
personal author of the homicide, and a voluntary author, different from him who has 
helped in the suicide of another and who only does preparatory acts. In the first case 
the deceased was a mere pnssive subject in the criminal act, in the sccond case he 
wan a real active primary subjeot of the murderous act. 


Carr. Prog Art., 1157., (a). 
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général de la société que la sireté individuelle des crtoyens, et 
u’aucune volonté particuliére ne saurait absoudre et rendre 
licite le fait que les lois ont déclaré punissable, sans autres 
conditions mi reserves que celles quelles ont expressément 


éablies 


The effect of this is that consentis quite ignored as it is not 
statutorily recognized as an excuse, on the ground that an 
agreement embodying itmust be considered as tainted with 
immorality. This view, however, has been objected to, Adolphe 
and Hélie being strong advocates against it. In their work on 
the theory of Code Pénal,” they point out that the consent of 
the person killed is not claimed to be an excuse of homicide, 
but to be an essential condition affecting that offence, an essen- 
tial constituent of homicide, and say: Vous voulez effacer, pour 
ainsi dire, et répuler non écrite, comme vous le feriez dune clause 
tllégale, ’'une des circonstances essentielles de cette action! Mais 
comment apprecier la moralité d'un fazt si vous le divisez? com- 
ment le juger, si vous refusez de prendre en considération U'un ou 
autre de ces éléments, ici l’action matérielle tout entiére, la les 
causes qui l'ont provoquée:? LL’ acte que vous juyerez ne sera plus 
quune fiction; vous aurez les apparences d’un crime, mais ces 
apparences seront m sO 


As to the taint of immorality, the learned authors further 
observe that consent is not ignored on account of immorality in 
cases of indecent assault, that the immorality of an act ought 
not to be confounded with the criminal will of its doer, and 


(r) That the act by which a person voluntarily cuuses the death of another constitutes 
homicide or murder, and not suicide or an aot of complicity in suicide ; that murder 
is excusable only in the cases piovided for by Arts. 321 and 3z2 of the Code Pi‘nal, 
that homicide ceases to be considercd a8 a crime or a debit only when it has been the 
result of a command of law and of legitimate authority, or of the actual necessity of the 
legitimate defence of oneself or another ; that it matters little that death has been caused 
by consent, by provocation, or by the order of the person killed, since this consent, this 
provocation or this order does not constitute an act of excuse in the terms of the Articles 
quoted above, not as a circumstance exvulusive of the criminality of the act in the 
terms of Articles 321 and 327 of the Code Pénal; that the laws which protect the life 
of men are of a public order ; that the crimes and delits against individuals no less 
injure the genoral interest of soxiety than ti.e individual security of the vitizens ; 
and that no particular wish wou:d ab:olve and rendor lawful the act which laws have 
declared punishable, without other conditions or reserves than those which they have 
expresaly established. 


(8) You wish to effuce, as it were, and hold as not written, as you would an illegal 
clause, one of the essential ciroum:tunces of this act. But how appreciate the morality 
of an act if you divide it ? How judye of it, if you refuse to take into consideration 
one or the other of these elements, here the act physical all entire, there the causes 
which have provoked it P The act you will judge of will be no move than a fiction; you 
Will bave the appearances of a crime, but these appearances will be false. 


IL. Adolph. & Héjiiv., 479. | 20 JY), 487. 


8. 202.) _ HOMICIDE BY CONSENT 18 NOT MURDER, 397 


that a fact which destroys the criminality of an act cannot be 
ignored from consideration in determining its penality. L’accuse, 
they observe in another place, de viol qué s’excuse en disant qu'il 
avait séduit la victime, dutt-tl moins étre entendu? Le faussaire 
qui excipe dela nullité qui, d son insu, entache Vacte falsifié 
n'est-il pas admis @& prouver cette nullité qui, en rendant le pré- 
judice impossible, dte au crime l’un de ses éléments 2? * 


One ground urged against the conviction for murder in these 
cases was that there would not have been any crime if the sur- 
vivor had succeeded in killing himself as he had proposed, 
and a crime could not result from the chance which had 
spared his life. The Court of Cassation overruled that con- 
tention on the ground that in case of the offender’s own death, 
justice would remain inactive only as his dead body could 
not be punished ; but le fait n’en reste pas moins avec la qua- 
ification qui lui appartient, et, s’tl a survécu, la justice est saisie.™ 
In an arret, dated the 28rd June 13838, the court, with reference 
to that contention, further said: que la criminalité de l’acte 
résultait, inddpendumm.nt dz toute circonstance postéricure & 
sa perpetration, duconcours de lavolonté homicide et du fait 
qui en a été la conséquence; que la morte linculpé n’auratt 
eu d’autre effet que de prévenir ou d’arréter la poursutte 
de cet acte, sans le dépouiller de son caractére criminel; 
quion n'est pas micua: fondé a prétendre qu'un attentat sur une 
tierce personne, sut.t @une tentative de suicide, l’un con- 
sent, ef mime provoqgué par la victime, autre effrctué par 
le meurtrir, ne présente d’autre caractére que celui d’un double 
suicide ; qu'il n'y a de suicide que dans le sacrifice qu'on fait 
de sa propre vie et gue ce sacrifice n2 donne pas le drort de 
disposer de la vie d’uutrui, * 


_. Should the per-on acoused of rape be heard less if he excuses himaelf by saying that 
he had reduced the victim ? Is a forger who pleads the nullity, which unknown to him. 
taints the forged deed, not allowed to prove this nullity, which by rendering the harm 
impossible, takes away from the crime one of its elements P 


(«) The act does not remain less under the designation which appertains to it, and if 
he survives, justice takes hold of him. 


(+) That the criminulity of the aot resulting independently of every circumstance 
subseque:t to its pei petration, from the co operation of the homicidal will and of the act 
which has been the consequence of it, that the death of the accused could have n> effeat 
other than that of preventing or stopping the prosecution of this action, without depriv- 
ing it of ita ovriminal character; that there is no more ground for contending that an 
assault on a third person, followed by an attempt of suicide, the one consented to and 
even provoked by the viotim, the other effected by the murderer, do not present any 
character other than that of a double murder; that there is no suicide except in the 
sacrifice which one makes of his own life, and that this sacrifice does not give him the 
right of di:pusing of the life of another. 
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It is generally urged, however, that whatever might be 
the gravity of the act, it was committed without violence and 
without wickedness, that the doer of the act had in causing 
death not wished to injure any one, that he had believed 
himself to be rendering service, and had acted only on the 
solicitations and entreaties of the deceased; that for murder it 
was necessary that there should be a criminal intention and 
a criminal will, that the intention or will to kill was not 
necessarily always criminal, that there were several cases in 
which the intention or will to kill was not criminal, and that 
for the criminality of the intention or will it was necessary that 
it should be to injure some one by causing his death. 


In support of this view it is said that the soldier who fires and 
kills a person under the order of a proper authority, and the 
citizen who kills an assailant in self-defence, have the intention 
and tle will to kill, and yet the homicide in both cases is held 
to be free of all criminality. This will revét ensuite des nuances 
différentes qui impriment aux faits qu'elle commet des degreés divers 
dans l’échelle de ba criminalite. Ainsé celui gu a longtemps pre- 
ite Phomicide qu’tl consomme, celut qui ne Pacuomehe que dans 
inspiration d’une passion perverse mais instuntande, celui qui 
n’en a puisd la pensée que dans les coups ou les blessures graves qui 
ont provoqué sa colére, ces trois agents ont egalement eu la volonteé 
de tuer, et cependant cette volunté differe de lun a Vautre. 
Combien les circonstances ou elle s’est produate lud impriment un 
caractére distinct ! (Quelle barriére infranchissable sépare les 
actes qui l'ont mansfestée |") ; 


Adolphe and Heélie in another place in their work on the 
theory of Code Pénal observe that it is nut sufficient for the 
crime of murder or of assassination, that the will of killing 
has been in the contemplation of the doer, for this will is not 
essentially criminal; but that it is necessary that it should 
have been born of wickedness and the desire of causing 
injury, and that the commission ofa crime should have been 
contemplated. They go on to say: or cette volonté créiminelle 


so wee te —_ 





(w) Finally assomes different shades whivh imprint on acts commitced by it different 
of the scale of criminality. Thus, he who ha; for a jong time prepared for the 
homicide which he consummates, he who accomplishes it only on the inspiration of a 
perverse but instantaneous passion, he who has taken the idea of it only frum the blows 
Or serious wounds which have excited his anger, these three agents have equally had the 
will of killing, though this will differs in each case from the other. How much do these 
circumstances whence it is prodqced impress it with a distinct character! What an 
insurmountable barrier separates the acts by whivh it has been inauifested. 


$7 IIT, Adolph. & 
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existe-t-elle quand une convention lie l’agent et la victime? quand 
celui-la n’agit que sur l’ordre de celle-ci? quand les deux volontés 
se réunissent et concourent dans la perpétration de ’homicide? Il 
est évident que ce fait modisie enti¢rement la criminalité de l’action : 
elle ne prend plus sa source dans la violence, dans la cupidité, 
dans les plus odieuses passions ; c'est une fausse pitic, c'est un 
dévouement mal entendu quilinspire. L’agent puise son intérét non 
plus dans la satisfaction de ses désirs personnels, mais dans Vintérét 
de la satisfaction de la victime : il est visible que son action différe 
de l’assassinat comme la faute lourde du dol, comme le préjugé du 
crime, comme Vignorance grossiére @une volonté coupable, Il 
a voulu la mort de la victime parce qu’élle la voulait elle-méme il 
a prété son bras « Vexécution de UVhomicide parce qu'elle implorait 
son aide ; mais il n’en avait pas concu la pensée avant son impul- 
sion, il ne Vavait point méditee en secret ; aucun intérét, aucune 
passion ne Uanimatt ; la résolution eait immorale sans doute, 
mais elle n’ctait pas criminelle dans le sens de la lot pénale ; il 
avait la wlonté de tuer, mais 1 n’avait pas la pensée qu'il piit 
nutre en dtant la vie « celut qui voulait mourir ; son action est 
coupable, la conscience la réprouve, la societé peut la punir, mais 
e’est avec une autre qualificaiton que celle du meurtre ou de 


Speaking of a person commitiing homicide by consent, they 
observe: Faut-il, dans Vhorreur que son acte nous inspire, 
Visoler du concours qui lui a été donné, pour en faire un crime 
apart? Faut-il faire abstraction de cette volonté dont elle s'est 
faite Vinstrument, de cette influence qu'elle subissait, pour n’aper- 
cevuir que sa seule action, distincte et scparée des causes gui Vont 
produite? En un mot, cet acte n’est-il a son égard qu'un acte de 
complicaté de suicide ; et, s'il faut le punir, est-ce seulement comme 


(#) Now doos this criminal will exist when a convention binds the doer and the 
victim? When docs the former aot only on the order of the latter? When do the 
two wills unite and co-operate in the perpetration of the homicide? It is evident that this 
act modifies entirely the criminality of the action: it does not any more have its source 
in violence, in cupidity, in the most odious passions ; itis a false pity, it is n misunderstood 
devotedness whioh inspires it. The doer docs not derive his interest any more from the 
aatisfaction of his personal desire, but from the iuterest of the victim’s satisfaction : it 
is clear that his action differs from assassination asa gross blunder from malice, ag 
prejudice from crime, as gross ignorance from a guilty will. He has wished the death 
of the victim because the victim himself wished it, he has Jent his hand to the execution 
of the homicide because the victim implored his aid ; but he had not conceived the idea 
of it befoie its being suggested by the victim, be had not meditated it in secret; no 
interest, no passion, no animation ; the resolution was immoral without doubt, but it was 
not criminal in the sense of the penal law; he had the will to kill, but he had not the 
will to do an injury in taking away the life of him who wished to die; his action ig 
guilty, conscience reproves him, society can punish him, but under a designation other 
than that of murder or aasassination. 
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une faute grave, une haute imprudence, une impéritie grossiére? 
Ou bien doit-on, en effacant les circonstances qui lentourent et le 
modi fient, le considérer comme un crime complet par lui-méme, 
comme un homicide volontaire et délibéré? ® 

R. Garraud says ® that it is sufficient to constitute murder 
that agent att ew la volonté de tuer ; but there is a distinction 
between an intention of killing and a motive of homicide, and 
the French penal law does not take motives into account. It 
considers him asa murderer, as he had the homicidal will, 
without pre-occupying itself with knowing quel but il a cherché 
et dans quelle intention il a agi. 


903. Even those who maintain, that suicide is not murder, 
do not deny the penality of homicide by 
General consensus 8 ¢onsent. ‘Thus Adolphe and Helic ex- 
a penality of homicide pressly disclaim all intention of mitigating 
y consent, . os ; 
the penality of homicide committed on 
the demand ofa person, and say : Loin de la, notre pensée est 
que ces deux actes révdlent une honteuse immoralité, que non- 
seulement ils outrayent la morale, mais menacent la société 
elle-méme, et que la société peut les punir, car elle a la misstun 
de veiller a la securité individuelle des citoyens et de proteger 
leur vieméme contre leur propre v _ 


In discussing the question of the penality of homicide by 
consent, Francesco Carrara in his Programma Del Corso di Diritto 
Criminale, says" Pretendere che la uccisione del consenziente non 
possa incraminars: perché cht lo uccise credette di fargli un bene- 
fizio, mmnanzi tutto converte una iperbole fantasticain una realia. 
Ed oltre a cio partirebbe da un principio che non pud senza 
pericolo ammetterst come precedente nella materia penale. Colut 


EELS ATES RA TE AAT i AN sR Pie NE IO Ik A LE AEE 

(y) Is it necessary in the horror with which his act inspires us, to separate it from the 
co operation which has been given to it, in order to make u orime of it in itself? To 
separate it from this will of which it has made iteelf the instrumont, from this influence 
to which it has submitted, in order to perceive only his act, distinct and separate from 
causes which have produced it? Ina word, is not this act in regard to him only an act 
of complicity in suicide; and if 1t is nesessary to punish it, is it only as a grave fault, o 
great imprudence, a gross unskilfulness? Or else one ought, effacing the circumstan 
whioh surround and modify, to consider it as a crime complete in itsclf,as a voluntary 
and deliberate homicide. 


(c) What end he has had in view, and with what intention he has acted, 


(a) Far from that, our thought is that these two acts revealn shameful immorality, 
that they mot only outrage morals, but menace society itself, and that society can punish 
them, for it has the mission of watching over the individual security of citizens and of 
protecting their lives even against their will. 
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che ha rubato al vicino la carne in un venerdt, pud dtre to lo fect 

per tmpedirgls dt peccare. Colui che ha adulterato con la donna 

del vicino inutilmente desideroso di prole, pud dire to lo fect per 

procacciargli la consolazione di un fiylio. Sotto cento facce 

potrebbe riprodurst cotesta fallace dottrina se si ammettesse come 

ragwone d'umpunita il pretesto di aver voluto recare un bene 
~alir'uomo mediante la lesione det suot diritti. 


German Jurists have advocated the penality of homicide by 
consent on the ground, that it is an offence against the public, 
as well as against the private individual, and consent cannot 
affect it in itsformer aspect. Lion thus observes :—Da die Totung 
mit in der Verletzung des Privatwillens, zugleich aber in der 
des allgemeinen Willens sich als Verbrechen darstellt, ist ber der 
Tédtuny mit Linwilligung nur jenes konkrete Verbrechen nicht 
vorhanden. s3 «4, | Breithanpt in expressing his approval of that 
observation, remarks that the word concrete can refer only to 
the viclation of the subjective will, In his work on Volent: 
non fit injuria,™ he explains the grounds of the penality of ho- 
micide by consent, and says:—** He who kills another with his 
consent undeniably violates the order of law. There is certainly 
no offence in this case so far as the private will of the killed 
person is considered; and the maxim Volenti non jit injuria 
is therefore applicable to that extent; but it must not be 
interpreted so as to signify that the killing of a consenting 
person contains no violation whatever of a right, and 
signifies only that so far us the consenting person is concerned 
there is no injury, or tho act of homicide is not illegal. The 
stale hus in regard to public offences (Rechtsverbrechen), and 
especially in the case of homicide, an absolute right to place its 
will above the private will. It has the right to declare itself 
injured or endangered even when the individual consenting 
(Rechtssubjekt), who is directly deprived of an interest 








(a) To claim that the killing of a consenting person cannot be charged with criminality 
as he who kills hii believes to have done good to him, is rather to convert a fantastic 
hyperbole into a reality. Moreover, it would be starting from a principle, which 
cannot be admitted in penal matters without danger, He who has stolen meat from @ 
neighbour ona Friday can say “I did it to Sib him from committing a sin.”’ He 
who commits adultery with the wife of a neizhbour who has desired in vain to have issue, 
can say “‘I did it to procure for him the consolation of having a child.” This fallacious 
doctrine can reproduce itself in a hundred forms, if the pretext of having worked to do 
good to another person by means of an injury to his rights is admitted as a reason for 
impunity. ‘e" 

(by As homicide appears aé an offence, both in the injury to the private, as well as at 
the same time to the public will, so is there wanting in homicide by consent only the 
formcr concrete offence, 


a8 I Lion, G, A,, 432, | 3e P 4a, 
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oat 


has deelared himself to be agreeable ¥o it. The 
law of a country cannot permit to its citizens, that tligy should, 
by mutual consent, take each other’s lives, quite accarding to 
their own free will, and thereby endanger the integrity. of the 
State. It, therefore, justly threatens homicide by consentwith 
punishment. For, ifthere were absolute immunity from punish- 
ment for that offence, there might finally take place such a 
diminution of useful citizens, that a favuurable development of 
the State would be impossible, It follows, therefore, that 
the will of the killed person alone cannot be decisive 
with regard to the criminality of the act, as we have at the 
same time to deal with interests which are removed from his 
one-sided and exclusive power of disposal (Verfiiyungsgewalt), 
and that as the will of the killed person can give no absvlute 
authority to kill, so the act can in no case remain entirely free 
from punishment.” 


204. ‘The question of the penality of homicide by cousent 
has arisen sometimes in cases of duelling 
also. In the English law, deliberate 
duelling, if death ensues, is, like all homi- 
cide by consent, deemed murder. It has been alleged, on the 
one hand, that there ought to be much less objection to treat 
such duels as murder than the cases of killing a person at his 
request, as the former are generally founded in deep revenge. 
“ And thougha person should bo drawn into a duel, not 
on a motive so cruel, but merely upon the punetilio of 
what the swordsmen falsely eal) honour, that will not excuse 
him. For he who deliberately seeks the blood of another in a 
private quarrel, acts in defiance of all laws, human and divine, 
Whatever his motive may be.” And in any case ina duel the 
will of the offender isa guilty will, it fuuw/e aua pieds la justice dont 
elle déedaiyne les reparations, la socicté dont elle trouble Purdre et 
la paix, la vie humaine qu'elle sacrisis avec léyéreté & ses passions. 

It may however be contended, on the other hand, that in a 
duc] there is usually no intent to actually kill the adversary, 
hut only to do an act which inay lead to the death of the 
other party as well as of oneself. And though it is an 
evil of duelling, that it “‘entrusts the punishment of injuries 
to the chance of combat, or the cvolness of premeditation, 
and exposes the person who has suffered an injury to the 
additional and greater evil of becoming a murderer, or 
being murdered ;” and a puint of the ducllist’s offence is 
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How far homicide in 
a duel is murder. 





35 Pus Cr. Byide, 74). 
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that he takes up justice in his own hands, that hoe attempts to 
place individual justice over public justice, and private vengeance 
in lieu of punishment by constituted authority. This will 
though guilty, this culpability though grave, dees not amount 
to murder. Both the parties take an equal risk, and though 
the motive may not be sufficient to justify homicide, yet it 
may well mitigate that offence. Indeed, the criminality of the 
duellist appears to be essentially distinct from that of an assas- 
sin, both in regard tothe moral gravity of the act and its 
material consequences. There is no general alarm created by 
the death, which, so far as that goes, may be deemed as a sort of 
suicide ; as no one need be afraid of it unless he agree 
to fight. 


These considerations, however, are not considered sufficient 
in England to exclude homicide in a duel from the category of 
murder. So far is the rule carried, that in Iteg. v. Cuddy,” 
it was held by Williams, J., that where two persons went 
out to fight a duel, and death ensued, all persons who were 
present encouraging and promoting the death were guilty of 
murder. So also in Reg. v. Young,” the indictment was for 
murder, and Vaughan, b., said: “When upon a previous 
arrangement, and after there had been time for the blood to 
cool, two persons meet with deadly weapons, and one of them 
is killed, the party who occasions the death is guilty of 
murder, and the seconds also are equally guilty.” After 
observing that neither of the prisoners had acted as a second, he 
continued ; “if, however, either of them sustained the principal 
by his advice or presence; or if you think he went down 
for the purpose of encouraging and forwarding the unlawful 
conflict, although he did not say or do any thing, yct if he 
Was present and was assisting, and encouraging at the moment. 
when the pistol was fired, he would be guilty of the offence 
charged in the indictment.” 


The provision of the Canada Criminal Cede, declaring that 
consent will not excuse homicide, adds an illustration to the 
effect that if A and B agree to fight a duel together with 
deadly weapons, and either is killed in the duel, his consent 
wiil make no difference as to the criminal responsibility of the 
other. 


10, & K., 210, | 987 80,& P., 644, 
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The Code Pénal being silent as to duels, the Court of 
Cassation in France now takes the same view as is taken 
by courtsin England. In an arreé dated the 22nd December 
1887, it even held that the homicide committed and the wounds 
inflicted in a duel could be imputed not only to the combatants 
themselves as principal authors, but also to the witnesses of tlie 


duel as accomplices. 


It was sometimes contended, and in prior cases even 
held, that homicide in a duel was not punishable in France, but 
this was only on the ground that the Code Pénal did not con- 
template such homicide, and rightly so as the punishment 
provided for assassination or even murder in the Code was too 
heavy for a duel. This is chiefly on the ground of the 
character of the will inducing to a duel, and the mutual 
convention which takes place between the parties before the 
homicide is committed. The will is no doubt generally of 
killing, but not with any evil motive, not necessarily even for 
gain, cupidity or revenge. Chez le duelliste, la volunté de tuer 
n'est quaccidentelle et secondaire, souvent méme elle neatste pas ; 
ce qu'il demande, ce qwil veut, c'est de laver son houneur souillé 
ou de le maintenir intact.® © 


The convention is not claimed tv operate as a general 
excuse, but merely to negative that absence of the consent 
of the person killed which is an essential part of the 
criminal intention which alone can constitute the offence of 
homicide. Adolphe and Hélie in their work on the theory 
of Code Pénal say :” Cette convention n’est ni une eacuse, ni 
un contrat ; elle n'est qu'une circonstance tntrinséeque du jatt ; 
elle en fait partie, elle le modzjie, elle le varacterise. Lt est 
impossible d’en faire abstraction dans l’appreciation du duel, 
car on prononcerait alors, non plus sur le fait lui-méme, mais 
sur une fiction, non plus sur la criminaltté réelle de Vagent, 
mais sur sa criminalitéd supposce. La convention dott étre 
appréciée, non comme une obligation qui le les parties, sous ce 
rapport elle est illicite et nulle ; non comme une excuse qui 
atténue le crime, car l'excuse le modifie et le laisse subsister ; 
mais comme une circonstance substantielle du fait, circonstance 





(ec) With the duellist, the will of killing is only accidental and sccondary, often it does 
ae even exist ; what he asks, what he wishes is to wash hig soiled honour, or to maintain 
it intact. - 


IIL Aclolph. and Hélie, 622, | 89 TIL, $25. 
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: en change radicalement la nature, ct qui suppose nécessaire- 
ment l’absence du dol et de lu perfidie qui le constituent.(*) 


The treatment of homicide in a duel as an assassination is 
justified in two arrets dated the 22nd June 1887 and the 15th 
December 1837 respectively, mainly on the ground that the 
convention to fight is, like the consent on which it is based, 
contrary to good manners and public order, and therefore null, 
and what is null cannot produce any effect. Those who 
advocate the contrary, argue, however, that il ne s’agit pas 
dapprecier le caractére moral de la convention, mats de décider 
sul juut faire abstraction de ce futt, effacer cette circonstance et 
punir Vacte du duel apres Pavoir ainsi modifid.(*) 


205. Homicide by consent has been made expressly punish- 

a able in India as ordinary culpable homi- 

Homicide by consent cide,” The authors of the first draft of the 
punishable in India. ; : 

Indian Penal Code assigned quite a new 
reason for the ineffectiveness of consent in regard to the criminal 
liability resulting from an intentional causing ofdeath. They say : 
‘* The thing prohibited is not, like the destruction of property, 
or like the mutilation of the person, a thing which is sometimes 
pernicious, sometimes innocent, sometimes highly useful. It is 
always, and under all circumstances, a thing which a wise law- 
giver would desire to prevent, if it were only for the purpose of 
making human life more sacred to the multitude. We cannot 
prohibit men from destroying the most valuable effects, or from 
disfiguring the person of one who has given his unextorted and 
intelligent consent to such destruction or such disfiguration, 
without prohibiting at the same time gainful speculations, 
innocent Juxuries, manly exercises, healing operations. But by 
prohibiting a man from intentionally causing the death of 


(d) This convention is neither an excuse for it, nor a contract ; it is only an intrinsic 
circumstance of the act; it makes a part of the aut, it modifies it, it characterises it. It is 
impossible to make @ separation of it in the appreciation of the duel, for one would 
then pronounce, no more on the act itself, but on @ fiction, no more on the real 
criminality of the doer, but on his supposed criminality. The convention ought to be 
appreciated, not as an obligation which binds the parties, in which relation it is illicit and 
null ; not as an excuse which mitigates the crime, for the excuse modifies it and allows it 
to exist; but as a substantial circumstance of the act, a circumstanoe which changes 
radically the nature of it, and which supposes necessarily the absence of dol and 
perfidy which constitate it. 


(ce) Itis not a question of appreciating the moral character of the convention, but of 
deciding if it is nocessary to make abstraction of that act, to efface that circumstance 
and to punish the act of dueling after having thus modified it. 


0 T, P. C., S. 800, Excep., 5. 
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another, we prohibit nothing which we think it desirable to 
tolerate.’’"' 


The general theory at present is, that an act causing or 
likely to cause serious harm may be justified by consent, only 
if the act is known or believed to be for the benefit of the per- 
son consenting to the harm. Under no circumstances, tliere- 
fore, can consent be allowed to excuse the commission of any 
act intended to cause death, the harm of the highest description, 
as no good toa person can ev hypothesi weigh against such 
harm. No consent can, therefore, excuse an act intended to 
cause death even to the person consenting. 


206. Itisdifferent, however, with acts which are not intend- 
Effect ofconsent on acts @a to cause one’s death. Even if known 
meiely known to be to be likely to cause death, they may be 
likely to cause one’s Jawful when done for the benefit of the 
seath: person consenting. §. S8 of the Indian 
Penal Code thus broadly lays down, that nothing, which is 
nut intended to cause death, is an offence by reason of any 
harm which it may cause, or be intended by the doer to cause, 
or be known by the doer to be likely to cause, to any person for 
whose benefit it is done in good faith, and who has given a 
consent to suffer that harm, or to take the risk of that 
harm. 


The harm contemplated by this section may be death, and 
the section thus includes acts known to be likely to cause death, 
and such acts will not be penal if done for the benefit of the 
consenting person. This is rendered still clearer by the illustra- 
tion attached to the section, which provides directly for an act, 
known, but not intended, to cause death. It runs, that “ A, 
a surgeon, knowing that a particular operation is likely to cause 
the death of Z, who suffers under a painful complaint, but not 
intending to cause Z’s death, and intending, in good faith, 
Z’s benefit, performs the operation on Z, with Z’s consent. A 
has committed no offence.” There is no restriction here even as 
tothe nature or extent of the henefit for which an act known to 
be likely to cause death may be done, except that the benefit 
must not be a merely pecuniary one.” If the benefit is a physical 
one, the law will not measure and contrast the extent of it 
with that of the harm involved in the likelihood of the death. 


*1 Note B annexed to the first draft 43 7,P, C., Expl. 8, 
of the Indian Penal Cude, 
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It will leave that to the discretion of the person affected himself, 
because, as a general rule, he will be able to judge better of 
it than any legislature, which can necessarily proceed only on 
general principles. Consent to an act even known to be likely 
to cause death will, however, not be a justification for the act, 
if it is not for the benefit of the person who consents tou it and 
whose death it is known to he likely to cause. 


This principle is recognised outside India also. In MeCue 
v. Klein,“ Willie, C. J., in delivering the opinion of the court 
said: ‘* Admitting that the allegations show that deceased had, 
at the time he consented to drink such an excessive quantity of 
spirits, sufficient consciousness to know the injury it was likely 
to cause him, still the act of the defendants cannot be excused 
because he consented to an experiment which might end in his 
death, or at least in doing him great bodily harm. .. The 
deceased gave assent to an assault to be effected by taking into 
his stomach poison in such a quantity as would probably deprive 
him of life. It was administered to him perhaps in sport, but 
no one has a right to trifle with human life in such a manner ; 
as well might they have wagered that they could firea pistol 
at his person and not injure him. His consent to such a trial 
would not have excused the battery or murder that might have 
followed.” 


207. In general a distinction is not made in the English 

- ¢riminal Jaw between the cases in which a 

Knowledge of likeli- man causes an effect designedly, and the 
— 2 pastas ee cases in which he causes it merely with a 
: Satine: thateffect: knowledge that he is likely to causeit. If, 
for example, he sets fire to a house ina 

town at night, with no other object than that of facilitating a 
theft, but being perfectly aware that he is likely to cause people 
to be burned in their beds, and thus causes the loss of life, they 
propose to punish him as a murderer. The authors of the 
Indian Penal Code also have generally followed that principle. 
But it appeared to them that there were cases in which it was 
absolutely necessary to make a distinction, and that the case 
of justification by consent was one of them. In support of 
their view, they said in their note B: “It is often the wisest 
thing that a man can doto expose his life to great hazard. It 
is often the greatest service that can be rendered to him to do 
what may very probably cause his death. He may labour 
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under a cruel and wasting malady which is certain to shorten 
his life, and which renders his life, while it lasts, useless to 
others and a torment to himself. Suppose that under these 
circumstances he, undeceived, gives his free and intelligent con- 
sent to take the risk of an operation which in a large proportion 
of cases has proved fatal, but which is the only method by 
which his disease can possibly be cured, and which, if it succeeds, 
will restore him to health and vigour. We do not conceive 
that it would be expedient to punish the surgeon who should 
perform the operation, though by performing it he might cause 
death, not intending to cause death, but knowing himself to be 
likely to cause it. Again ; if a person attacked by a wild beast 
should call out to his friends to fire, though with imminent 
hazard to himself, and they were to obey the call, we do not 
conceive that it would be expedient to punish them, though 
they might by firing cause his death, and though when they 
fired they knew themselves to be likely to cause his death.” 


208. Causing hurt to oneself is, as a general rule, not 
Ba se eae punishable. In some cases, it is specially 
hurt to oneself, = Made punishable, but this is only when 

" it involves an injury to the rights of 
some other person. Thus, the New York Penal Code provides, 
that “¢a person who, with design to disable himself from 
performing a legal duty, existing or anticipated, inflicts upon 
himself an injury, whereby he is so disabled is guilty of a 
felony ;” “ and that “a person who inflicts upon himself an 
injury such as if inflicted upon another would constituto 
maiming, with intent to avail himself of such injury, in order 
to excite sympathy, or to obtain alms, vr any charitable relief, 
is guilty ofa felony.” “ 


R. Garraud says that like suicide, mutilation exercised over 
oneself is not punishable; and that it ought to be punished 
only when it has been practised as a means of withdrawing 
oneself from public service. It is on this very ground, that in 
the laws relating to the recruitment of the army, there is 
generally a special provision made for the punishment of young 
soldiers who mutilate themselves so as to become unfit for 
military service. Thus Francesco Carrara in his Proyramma 
del Corso di Diritto Criminale says: La lestone di se stesso 
nun é di reqola punibile tranne quando la medesima si rivolga a 
ledere i diritti altrui, e sia per colesto punto di vista specialmente 
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contemplata come delitto suit generis dalla leage vegliante. (f) 
Similarly, § 142 of the German Penal Code provides punish- 
ment for every person Wer sich vorsdtelich durch Selbstver- 
stiimmelung oder auf andere Weise zur Erfiillung der Wehrpjlicht 
untauglich macht oder durch einen Anderen untauglich machen 
liisst. (y) And in cases in which the injury to oneself is not an 
offence, an abetment of that injury by another is also not an 
offence. “ 


209. There is a greater conflict of opinion as to the effect of 
consent on the voluntary causing of hurt 
h Voluntary causing of > another. It is sometimes considered 
urt to another as : ; 
affected by his consent, tO be generally punishable. In Willeyv. 
Carpenter, ® Thompson, J., in delivering 

the opinion of the Supreme Court of Vermont even said, that ‘ if 
the consent of a person to a moderate assault and battery upon 
him were a justification, we see no reason why consent to one 


su great as to take his life would not also be a justitication.” 


This is the view generally taken in France and Italy. 
Thus R. Garraud says that the mutilation practised ona person 
with his consent is included in the provisions for the punish- 
ment of injurics to persons, and that this isin accordance with 
the general principles of law, as the consent of the person to 
whom hurt. is caused dues not avoid the intrinsic criminality of 
the delict of causing hurt ; and the person causing it would in 
vain invoke in his defence the maxim volentt non jit injuria. Ce 
west pas dans Pintérct seul des particuliers que la société punt ; 
elle réprime les attentats contre les personnes, parce que ces aiten- 
tats atteignent la eolleetivite elle-méme, et nul ne peut autoriser 
a violer en sa personne les lois qui intéressent Pordre public. He 
continues that if the consent of the injured party does not 
destroy the criminality of the act, it no more eflaces the cul- 
pability of the doer, for the culpability results only from the will 
of conmitting an action of which one knows or can know the 
criminal character.” Similarly Francesco Carrara observes that 
Lalestone del consenziente & senpre una lesione personale, la quale 


——— 











(f) The injury to oneself is, asa rule, not punishable, exvept when it is directed to 
injure the righes of others, and if it be from that point of view specially contemplated as 
an independent delict by the law in force. 


. Who intentionally by self-mutilation or in some other way, makes himself unfit fo 
the fulfilmont of conscriptional duty, or allows another to make him go. 


Carr. Prog,, 1108 (u). | 49 15 L. A., 853. 
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di regola deve punirsi; tranne che, per le regole generalz 


della imputazione, possa questa eliminarst per vera mancanza 
di dolo.* (h) 


In Germany, Hilschner, Liszt, Oppenhof, Hepp, Geyer, 
Rudorf, and Breithaupt maintain that consent does not oper- 
ate to remove the criminality of acts causing bodily injuries, 
and that such acts are criminal, even when done with the con- 
sent of the injured persun. Breithaupt, in his work on Volents 
non fit injuria,’* thus says: ‘‘( Homicide) if viewed externally, 
t.e., according to its effect, is nothing but an intensified bodily 
injury. If the State has the right to punish the former, we 
must admit its right to punish the latter which 
is merely to be looked upon as a stage (Stadium) of the 
furmer. Even if viewed from the same economical point of 
view, which we have laid stress on in the case of homicide by 
consent, the State cannot permit that its citizens should mu- 
tually deprive each other of their bodily integrity according to 
their own free will. Ifthe state requires for its existence the 
lives of its citizens, so must it also consider it necessary that 
they should live in such a manner that their bodily health 
may permit them to go about their business, to fulfil their 
duties towards their fellow-creatures and the State, in order 
thereby to remain useful members of society. For just as_ it 
is impossible for the State to exist without citizens, so is this 
existence equally impossible if the citizens indeed live, but for 
example only do so in a crippled or impotent manner ; and 
therefore the legislatur cannot in an unlimited fashion permit 
bodily injury with consent If this were the case there might 
arise a want of people suitable for military service, which 
would be highly important, and a great deal of mischief might 
also be caused by the free practice of quacks. The State 
therefore justly wishes to prevent the appearance of such a state 
of affairs endangering the public safety ; and it cannot therefore 
take into consideration whether this appearance is due to the 
consent of the directly injured party in such acase, or not. 
The generally injurious effect is the same in both the cases, 
and in both cases the State has the right to look upon it as an 
infringement of the law.’? He makes no distinction between 
severe and slight bodily injuries, and goes on to observe: 


The injury to a consenting person is alwayaa personal injury, which, as a rule 
__ to be punished ; except when tho gencral rule of imputubility can exclude the 
punishment on account of the real want of delus. 
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‘‘According to these points which have been generally develop- 
ed, the State cannot on principle make any difference whether 
there is a severe bodily injury ora slight one. For first of all, 
1 many cases it is difficult to decide at the very outset, 
whether an injury which has just taken place is slight or 
severe, as a decision on the point can frequently be given only 
after the completion of the healing process ; and secondly it is 
possible that a pergon to whom a slight bodily injury has been 
caused may be just as incapable under certain circumstances of 
fulfilling his civic or State duties respectively as one who has 
suffered a severe bodily injury.” 


The Reichsgericht also takes the’same view, and in its 
judgment dated the 15th November 1880 held that die Kérper- 
verleizung mat tinicilligung prinzipaliter zu strafen set, und 
zwar ohne Unterschied, ob ste leicht oder schwer ist, und dass 
die entgegengesctzte Ansicht unrichtig ist. (a) 


Apart even from the doctrine of the inalienability of rights, 
it appears, however, to be clear that the effects of slight or 
ordinary hurt can hardly go beyond the person injured, while 
grievous hurt may often prevent him from working for and 
discharging his duties to society. As a general rule, a person 
is therefore held incompetent to consent to such injury as _ will 
directly interfere with his discharge of his duties to the State, . 
or as is so severe that it must interfere with them. Thus 
Stephen in his Digest of Criminal Law ? lays down that one 
has a right to consent to the infliction upon himself of bodily 
harm not amounting toa “ maim,” which for the purposes of 
this rule is “‘ bodily harm whereby a man is deprived of the 
use of any member of his body or of any sense which he can use 
in fighting, or by the loss of which he is generally and 
permanently weakened.” 


This distinction was recognized even in the English Common 
Law, in which mayhem was always considered an in- 
dictable offence. Thus Lord Coke, observing that the life 
and members of every subject are under the safeguard and 
protection of the King, referred to a case, in which “ one 
Wright, a young, strong, and lustic rogue, to make himself 








(i) Bodily injury with consent is to be punished on principle, and indeed 
without any difference as to whether it be slight or severc, and that the opposite view is 


incorrect. 
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impotent, thereby to have the more colour io begge, or to be 
relieved without putting himself to any labour, caused his 
companion to strike off his left hand, and both of them were 
indicted, fined and ransomed therefor.”’* So Kast in his 
Treatise on the Pleas of the Crown, says‘: ‘The statutes of 
H. 4. H. 8, and Car, 2 are evidently directed to the maiming 
of others ; but a person who even maims himself, or procures 
another to maim him, that he may have more colour to beg ; 
or disables himself to prevent being pressed for a soldier ; is 
subject to fine and imprisonment at common law ; and so is 
the party by whom it was effected at the other's desire.” So also 
Dr. Bishopsays*®: “ Lt being the gist of the crime in mayhem 
that the injured person is rendered less able in fighting, one 
may not innocently maim himself; therefore, if at his request 
another maims him, both are guilty.” 


On the other hand, Binding, Wiichter, Schwartze, Ortmann, 
Zimmermann consider that even the severest bodily injuries 
will be excused if caused with the consent of the injured 
person. Olshausen has also taken that view in his Commentary 
on the German Penal Code. Commenting on § 223 dealing 
with the offence of causing hurt, he says ° that the force of the 
maxim volenti non jit inguria is indeed yerade bet K 
ltzgen sehr bestritien, allen wiihrend die Natur | 
Delikte der Anirendung ener Regel geradezu  widerstrebt, 
liixst solches von der Korperver letzuny sich nicht sayen; im 
Gegentheil ist die villuye Versayuny ihrer Anirendbarkert auf 
alle Kérperverltzgen entschielen dem allyemeinen Rechtshe- 
wusstsein zuwider, so wenig dieses freilich billijt, dass auch 
schivere Aoérperverlizgen (§§ 224—225) in Lolye ertheilter 
Linwilligung des Verleteten straflos bleiben. Zuniichst 
hervorzuheten, dass die Bestimmungen der §§ 2237. nur im In- 
teresse des unmittelbar betroffenen Individuums yegeben sind, 
wie daraus hervorgeht, dass nur die Norperverletzung eines 
Anderen bestraft wird; die Vorschrift des (§ 142) ionach 
ausnahmsweise die Selbstverstiimmeluny strafbar ist, bestiitigt 
lediglich die Regel. Bei dieser Sachlage kann bei dem Schoveig:n 
des (resetzes tiber die Strafbarkeit einer mit Einwilliqung des 
Verletzten erfolgenden Avrperverletzuny konsequenter Weise 
nur anyenommen werden, dass Dasselbe bei vorliegender Linwilli- 
gung die Rechiswidrigkett fiir ausgeschlossen erachte. Daz 
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treten einige Spezialbestimmungen des StGB., vor allen der 
beretts cit. § 142, Nach dessen Abs. 2 diz Kérp2rverletzung eines 
Anderen sogar bei vorlieyendem Veriangen esselben bestraft wird, 
aber unter Umstanden,die solchesim staatlichen Interesse ausnahms- 
weise erfordern; es wird hier aber nicht, wiz im § 216 bei der 
Tédtung auf Verlangen, der mildeste Fallder Todtung eines Hin- 
willigenden unter eine privilzqirte Strafandrohung gestellt, son- 
dern offenbar der—nach Ansicht des Gesetzyzbers—allein eine Be- 
strafuny erheischende Fall tiberhaupt kriminalisirt. Wenn ferner 
§ 216 bed den Todtungsverbrechenin dem Verlangen des Getidteten 
den Grund fiir eins bedeutende Strafmilderuny sieht, so wiirde 
die villige Ignorirung des Verlangens bei der Norperverletzung 
damit wenig harmomren, endlich «ciirde bet der entgeyenstehenden 
Ansicht die schwere Aoi perverletzung eines Hinwilligenden nach 
den §§ 224f. hedzutend hdrter zu vestiafenscinals der—dte schwer- 
sten, nm Todéungsabsicht vorgenommenen, Eiille der Korperverletz- 
ung etuschliessende— Versuch der Tortung aus § 216, falls der 
Versuch dieses Vergehens iiberhaupt strafbar arcdre. Man hat 
deshalb durch die Einwilligung des Verletzten den Ausschluss 
der Rechtswidrigkett in allen Fallen der Norperveritzgen des 
Abschn. 17 anzunehmen und sind daher bet vorliegender 
Linwilligung auch die gefdhriiche und die schwere Norperver- 
fetzungen fiir straflus zu erachten./) The correctness of this con- 
struction of the German Code is denied by a number of jurists. 


(j) very much disputed in the case of bodily injuries, but whereas the nature of certain 
crimes is directly opposed to the application of this rule, the cases of bodily injury do 
not allow the same tobe said of them, It would. on the contrary, be directly 
Opposed to the general spirit of Jaw, if we wished to completely deny its applicability in 
cages of bodily injury, although the law docs not allow that severe bodily injuries should 
remain unpunished even after consent has been givon by the injured party. We must 
first of all lay stre:s on the fuot that the provisions of § 293 have been promulgated 
in the direat interest of the immediately concerned individual, as will also be scen from 
the fact thet only the bodily injury to another is punishable ; the provisions of § 142 
which exceptionally make esolfanutilation punishable merely go to prove the rule. 
Owing to this state of affairs, we may consequently infer that in case of the law being 
silent concerning the penality of an act committed with the consent of the injured party, 
the law will consider the illegality of the act as exuluded if consent be really present. 
There are, besides a few special provisions in the Penal Code: first of all § 142 
already mentioned, according to Which bodily injury to another even at bis request 
shall be punishable, but under circumstances which are exceptionally required in the 
interest of tho State. In this connection however, the only case which requires punish- 
ment has been made oriminal, and not asin § 216 iu tho case of killing on request, 
where the mildest form of the killing of a cousenting party hos been made liable to a 
special punishment, When furthermore § 216 finds in the request of the killed person a 
ground for a matorial mitigation of punishment, it would but little harmonize with this, 
if we wished to entircly ignore the force of the request in the case of bodily injuries. 
Finally in the case of an opposite opinion, the bodily injury to a consenting person ac- 
cordmg to § £24, would have to be punished much more severely than the nttempt in 
§216, inoluding the scverest cases of bodily injury committed with an intention to kill, in 
engse the attempt of this offence were punishable at all, Theexclusion of illogality is, there- 
fore, to be inferred iu all the cases of bodily injury under P art 17 (dealing with offences 
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Breithaupt in his work on Volenti non fit injuria thus says;’ 
“dass die Kérperverletzung mit Hinwi/ligung auf Grund der 
§§ 223 fy. ebenso gu bestrafen ist, als wenn dite Hinw'lligung nicht 
erthealt wire. Es ist daher unzuldssig, von § 216 auf § 225 zu 
schliessen, wie es Banding, Zimmermann, Ortmann, Kronecker 
u.A.thun. Auch der Vergleich mit § 142 bsrechtigt in keiner 
Weise zu einer dor unsrigen entgegengesetzten Auffassung. Dae 
durch, dass der Gesetzyeber im 4 142 ausdriicklich die Korperver- 
letzung mit Einwilliqung unter Strafe stellt, will er nicht, wie 
Zimmermann, Ortmann, Binding u. A. mehr, die Kérperverlet- 
zung mit Hiniwilligung ausnahmswis: bestrafzn, wiahrend er 
ste sonst straflos wissen will (a) Referring to a speech of 
Herr Laskar in a debate in the Reichstag in its sitting of the 
4th April 1870, Breithaupt infers that® der Gesetzgeber 
zwischen Korperverletzung im Allegzmeinen und Korperverlet- 
zung mit Hiniwilligung nicht nur nicht unterschieden hat, sondern 
dass er auch diese Unterscheidung nicht machen wollte; es 
muss demnach, da ferner die Linwilligung in unserem St. G. 
B. kein aligemeiner Milderunysyrund ist, die Kérperverletzung 
mit der pozna ordinaria ganz nach den Bestimmungen des 
XVI, Abschnitts bestraft werden ; dennes kommt nur darauf 
an, dass der im Gesetze als nothiwendig bezeitchnzte Thatbestand 
vorhanden ist, und dieses ist der Fall, da Nérp2rverletzung 
Korperverletzung bleibt, auch wenn der Verletzte seine Hinwilli- 
gung dazu gegeben hat.” (6) 

In Italy also Giulio Crivellari in his Concetti Fondamentali 
Di Diritto Penale, speaking of the criminality of grave injuries 
caused to a person with his consent, says*: Si risponde che questi 


causing bodily injury) if there be consent, and dangerous and severe bodily injuries are 
also to be considered free from punishment in the case of its presence. 


(a) That bodily injury withconsent isto be punished on the ground of 223 and the follow- 
ing paras, just os if consent had not been given. It is therefore incorrect to draw any 
conclusion from § 216 regarding the construction of § 225, as Binding, Zimmermann, Ort- 
mann, Kronecker and othors have done, Nor does a comparison with § 142 in any way 
justify us in taking the opposite view. The legislator by providing expressly for the 
punishment of bodily injury with consent in § 142 does not wish to punish it in this caso 
exceptionally, and to leave it free in other cases as, Zimmermann, Ortmann, Binding and 
others argue. 


That tho legislator has not only not distinguished between bodily injury in general 
and ba:lily injury with corsent, but that he did not wish to do so. Now as consent ia 10 
general ground of mitigation according to our Penal Code, bodily injury with consent 
must therefore be punished with the ordinary punishment according to the provisions of 
Part XVII, for the question is whether there exists the curpus delicti described as neces- 
sary by the law, and this is the case, for bodily injury remains bodily injury even 
when the injured person has consented to it, 
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atti debbono andare impuniti per Uinnocenza del fine che 
esclude tl dolo ; onde. bisogna eliminare ogni idea at crimt- 
nosita da un atto posto in essere allo scopo legittimo di 
liberare una creatura umana da un’ affezione morbosao da 
una deformita o da un pericolo nella salute. E tanto é cid vero 
(st soggiunge), che ogni qualvolta si configura nella lesione 
consentita un fine doluso st procede senz’esitazione a ricunoscerne 
la politica imputabilita. Parmi siano pi nel vero ¢ sostenitori 
del’imputabtlita di codeste lesiont, perché non troverebbest una 
ragtone per non imputarle, quando é imputabtile l’onicidio del 
consenziente. In tema di lesiont personali tt dolo pud dirsi insito 
‘in re ipsa’. Allorché si mutila, st deturpa nella faccia una 
donzella col consenso di let che vuole in tal guisa soddisfare alle 
gelose esigenze del suo amante, o quando si e.tra, sia pure col 
consenso della vittima, sia pure per recare un vantaygio economico 
al paziente, per questo fatto il paziente rimane imperfetto, la 
donzella diventa deforme, e tutto cio l’ayente lo sa, lo conosce, lo 
vede. Il legislatore né pué ne deve tollerare lo sconcio gravissi- 
mo, che, specie nell’evirazione, & contrario ad un precetio 
naturale d’ordine supremo. — 


In Germany also, Merkel, Schaper and some other jurists 
hold a middle opinion, namely, that consent excludes peuality, 
but only in the case of slight injuries. 


210. Thesame view has been adopted in India also, and 

_, appears to be sound, at least from a practical 

In Indian Crimi- point of view. All harm is a@ privri an 

nal law, consent ; ; ; 

justifies every hurt Vil, and a wise legislature cannot allow 

other than grievous. any person to inflict it on any other, or 

even to suffer or take the risk of it himself, 

except when it is only slight, and is not intended or known 
to be likely to result in a permanent injury. 





(k) It is said that such acts ought not to be punished owing te the innecenec of the 
aim Which excludes dolus ; whcrefore it is necessary to remove every idea of criminality 
from an act done for the legitimate aim of freeing a human beixg from a morbid affection 
or from a deformity or from a danger to his health. And so far, and this with right, (it is 
added) that every time that we imagine to ourselves a criminal intention in the injury 
consented to, we procec without hesitation in recognizing its political imputability. 1+ 
appenrs to me that the supporters of the imputability of sueh injuries are more in the 
right; for no reason could be found for not imputing it to them, when the killing of a eon- 
senting person is imputable. As regards personal injuries, the dulws can be said to be innate 
in the offence itself. When we mutilate or diafigare the face of a girl with her consent in 
order that she may thus satisfy the jealous demands of her lover, or when emasoulation 
takes place, whether it be with the consent of the victim, or in order to procure ecuno- 
mival advantage to the patient, by this act the paticnt remains imperfeet, the girl 
becomes deformed, the doer knowing, recognizing, and foresceing all this, The legislator 
neither can nor ought to tolerate such a grave misdomennonr whiuh, particularly in 
emasculation, iscontrary toa nataral precept of supreme order. 
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This is provided for by 8S. 87 of the Indian Penal Code, 
which lays down that * nothing which is not intended to cause 
death or grievous hurt, and which is not known by the doer 
to be likely to cause death or grievous hurt, isan offence by 
reason of any harm which it may cause, or be intended by 
the doer to cause, to any person above eighteen years of age, 
who has given consent, whether express or implied, to suffer 
that harm; or by reason of any harm which it may be known 
by the doer to be likely to cause to any such person who has 
consented to take the risk of that harm.” The section, as 
originally drafted, contained an exception only in favor’ of-the 
harm intended or known by the doer to be likely to cause death. 
kK. Comyn objected that “the public are surely interested in 
the preservation of the limbs as well as the lives of the Queen’s 
subjects ; and if such a state of society can be imagined 
as that in which one may allow another to inflict upon him 
any bodily injury short of death, it would well become the 
legislator to step in and save persons from the consequences 
of their own free and intelligent consent. In a country 
thoroughly civilized, a law such as is indicated by clause 69 
(now 8. &7) would in all probability be a dead letter; but in 
India, where so much self-infliction and voluntary torture are 
resorted to, it seems necessary to protect nen from themselves, 
rather than offer impunity to those who are assisting in their 
sufferings.” The words referring to grievous hurt appear to 
have been added with reference to that objection, though the 
Commissioners did not consider it of much weight. 

211. Consent may, however, under section 87, justify acts 

which cause gricvous hurt, provided they are 
Even grievous not intended or known by the doer to be likely 
1u:t justified in cer- . . 
tain eases by con- to cause death or grievous hurt, even though 
sent. the doer may have had reason to believe, or 
actually believed that death or grievous hurt would be caused 
by them. 

The section is not restricted, however, to acts which 
actually cause harm to the consenting peison, but extends to 
all acts, which, though not actually causing harm, are intended 
to cause the same. This will be the case mostly with acts 
which may be an offénce without causing harm, simply because 
of the intention to cause harm with which they are accom- 
panied, as well as with acts which on that account are of the 
nature of the attempt of acts which can be offences by 
reason of the harm caused by them. ‘Thus assault, mischief, 
criminal trespass, and defamation may be mentioned as 
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instances of offences in which the acts constituting them will 
be criminal without causing harm toa person, if done with 
the intention of causing harm to him. 


212. The exemption created by the section further refers not 
only to acts that cause harm or are intended 
Taking risk of + cause harm which a person has consented to 
arm con trasted 
with consent to Suffer, but also to acts that may be known by 
suffer harm. the doer to be likely to cause harm to a per- 
son who has consented to take the risk of it. 
In the case of such latter acts, no harm is intended and therefore 
contemplated, which could be consented to, but there is only a 
risk of some harm, and therefore the consent can be only to take 
that risk. Considerable difficulty has arisen sometimes from not 
making a sufficient distinction between consenting to a harm 
and taking the risk of that harm. Strictly speaking, as pointed 
out above in S. 93, a man can be said to consent only to the 
act causing the harm. It is only in popular language, that a 
person can be said to consent to certain harm, and he is said 
to do so when he knows that the harm must accrue to him from 
some act he has consented to, and does nothing to avoid or 
avert it. He is, on tho other hand, said to take the risk of 
that harm, only when he docs or consents to another person 
doing some act he knows to be hkely to result in the harm 
which, however, he not only does not consent to suffer, but 
wishes, hopes or even tries to avoid or avert. 


Nor is this confusion restricted to India. It is noticeable 
even in the writings of jurists in other countries. Thus Kessler 
in his work on Consent” refers to an American case in which 
a publicly appearing marksman in the case of a Tell-shot 
penetrated the skull of his assistant instead of the apple on 
his head, and was acquitted. I have not been able to trace 
the case in the American reports, but he adds that a German 
judge would have to do the same, and in support of his 
view, says: Man kinnte sich versucht fihlen, in dem Falle des 
Kunstschiitzen dhnlich zu argumentiren: die Hinwiligung 
bezog sich nur auf das Schiessen bet genauer Richtung der 
Pistole auf den Apfel, nicht bet threr Richtung auf den Scha- 
del. Dabet wiirde man jedoch tiberschen, wortn die Fahrlissig- 
heit des Schiitzen bestand. Nicht dass er losdriickte, als das 
Korn um ein Minimum zu ttef in der Kimme des Visirs stand, 
war fahrlissig; denn was dem Greschicktesten bei Anspannung 


10 Pp, 
53 


418 TAKING RISK DISTINGUISHED FROM CONSENT. 'S. 212. 


aller Aufmerksamkeit passiren kann, tst keine Fahrlissighkeit. 
Dass er es tiberhaupt unternahm, so hart an einem lebenden 
Menschen vorbeizuschiessen, dadurch handelte er, und zivar im 
hichsten Grade, fahrlissig. In diese Llandluny aber hatte der 
Verletzte cingewilligt. (‘) Breithaupt in his work on Volenti non 
jit injuria™ denies, however, the currectuess of this, and observes 
that in such a case there could be no consent. He says er 
Kuustschiitze, welcher cinem Andern einen Apfel vom Kopf 
schiessen will, hat sich von vornherein ganz yenau tiber die 
konkrete llandlung, ndmlich tiber das Herabschiessen des Apfels, 
erklirt, und nur in diese Handlung ist emgewilligt worden. 
Da weder der Schiitze noch der Getroffene vorher wissen konn- 
ten, ob uberhaupt eine Verletzung eintreten wirde, konnte von 
ciner vorher ertheilten Hinwilligung garnicht die Rede sein resp. 
musste eine trotzdem ertheilte Linwilligung einer nachher that- 
siichlich eingetretenen Verletzung geyeniiber, von welcher vorher 
gar keine Rede war, ginzlich wirkunyslos sein, wel diese Ein- 
willigung nur zu einer ganz andern konkret bestimmten Iund- 
lung : niimlich dem Herabschiessen des Apfels ertheilt worden 


Hein fact maintains that there can be no question of consent 
in the case of offences committed by negligence, as consent 
can be given only to a definite act; and clearly lays down: ™ 
Derjenige, welcher sich der Gefahr einer Verletzung aussetet, dh. 
sich darauf gefassi macht, verletzt zu werden, keinesireys als cin 
wdin Verletsung Ainurilligedner juristisch zu behandelen ast. 
Meyer says the sane. Halschner also dissenting from Wachter 
as to the application of the principle volenti non jit injuria, 


(1) We may feel inclincd to argue,that the consent referred sonly to shooting in a 
straight direetion with the apple and not ina line with the skull. We would thereby, how- 
ever, ovcriook what the carelessness of tho “marksman consisted in. 11 was not careless- 
ness that he fired when the aim was just a little below the mark ; for that is not careless- 
ness Which may happen to the most skilful person in the exercise of his greatest atten- 
tion. He acted carelessly, however, and in the highest degree 80, in the fact that ho at all 
undertook to shoot so hard by a living person, To this act, howevor, the injured party 
had consented. 


(a) ‘The marksman who wishes to shoot an apple off anotbcr’s head, has from the very 
outsct declared himself regardiny tho concreto act, f. ¢., the shooting down of the apple, 
and only to this act consent has been given. As now neither the marksman nor the per- 
sun strack could know beforehand, whether an injury would take place, there can be no 
question of a consent previously granted, or rather consent cven if given ceuld have uo 
effect. as regards an injury which actually took place afterwards, and of which of course 
there could have been no question, becuuse consent had becn given to quite another 
concrete and defmite act, namely, the shooting down of the apple. 


(>) He who oxposos himself to tho danger of an injury, ¢. ¢, is prepared to be injured, 
is by no means to be dealt with juridically, as one who consents to an injury. 
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says that he who with full consciousness exposes himself to a 
danger to his life does not yet intend to lose it.” 


The question often arises when the harm in question is 
death. Mr. Mayne in his work on the Criminal Law of 
India, in distinguishing between ‘ consenting to death”’ and 
“taking the risk of dcath,” says : “A man consents to death 
when the infliction of itis a friendly proceeding, which he 
authorises. He takes the risk of death when it is a hostile 
proceeding, which he neither consents to nor authorizes, but 
which he foresces as the possible termination of a conflict on 
which he is determined to euter.” - It does not appear, 
however, that tho friendliness or the hostility of the proceed- 
ing is material to the distinction, which really turns only on 
the act contemplated, and on the character of the relation of 
the resulting harm to that act. An act directly coutemplated, 
and the harm resulting from it asa certain consequence, is 
said to be consented to. A harm only known as likely to 
result from a contemplated act cannot be said to be consented 
to, but aperson doing that act or allowing that act to be 
done, with a knowledge of the harm, may be said to take the’ 
risk of that harm. 


In Samshere Khan v. The Empress,” it was argued against 
the applicability of the 5th exception of 8. 800 to a case of a 
faction-fight that the party killed did not intend to get himself 
killed if he could help it. White, J., pointed out, however, 
that the language of the exception was not confined to the 
cases where a man consented to suffer death, but extended also 
to those where he consented to take the risk of death, and 
said: “ Although it was Jhoaz’s intention to escape death if 
lic could, yet he not the less ran the risk of death, when an 
armed man he joined in encountering armed men, and he did 
this voluntarily, and therefore with his own consent.” 


In Queen-Empress v. Nayamuddin,” Ghose, J., observing 
that there was an obvious distinction between suffering death 
and taking the risk of death with one’s own consent, said ; 
‘Tn the case of a person who is said to have suffered death 
with his own consent, some definite circumstances both as to. 
time and the mode of inflicting death, consented to—as in the 

of a suttee—should, no doubt, as has been observed by 
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Pigot, J., be proved. But I am disposed tothink that this 
rule cannot always apply in the same way in the other case.” 


A duel is often talked of as a case of consent to death, 
but the consent in that case is only to the act of fighting, and 
not to the causing of death, though there is a taking of the risk 
ofdeath. Thusin the very case of Queen-Hmpress v. Nayamud- 
din#® Ghose, J.,went on to observe, that “in the case of a person 
entering into aduel with another person, both being armed, 
neither of the combatants specially consents to being killed : 
each of them hopes to come out victorious, but knows fully well 
at the same time that he incurs the risk of being killed—so 
in other cases of the kind where two persons in concert 
with each other deliberately fight with deadly weapons.” 


The same view is taken in Germany. Thus Breithaupt, in 
his work on Volenti non fit injuria,” says: “ Hinocilliqung beim 
Duell besieht sich niimlich nicht eigentlich auf die Tidtung oder 
Verletzuny, vielmehr ist ein jeder Duellant hier bemiiht, diese 
ron sich abzwuirenden und seinem Geyner die Crefahr zu bereiten. 
Beide kdmpfen zugleich zur Abiwendung der Gefahr von sich 
selbst; sie haben sich Beide nur in den selbstyewollten Zustand 
der Nothwchy versetzt, und von dem, der sich wissentlich in die 
Gefahr begiebt, kann man nur uneigentlich sagen, dass er den 
eingetrofenen schlimmen LErfoly geiollé und zuvor genehmiyt 
hat. Es liegt also hier nur eine Hinwilligung in die allgemeine 
Angriffshandlung, nicht in die durch dieselbe bewirkte Verlet- 
zuny vor..‘? Kessler also in his work on Einwilligung™ says 
‘die achte Himeidligung allemal in nichts Anderem alsim Wollen 
der Handlung, insbesondere nicht im Wollen dee Evfolges besteht, 
so ist es klar, dass das Linlassen auf cinen Zweikampf die 
beiderseitige Linwilligung in die aggressive Thatigkeit des 
Anderen enthilt.” 


In the corresponding section of the original draft of the 
Code, the clause “or be known by the doer to be likely to 








(a) Consent in the case of a ducl does not refer actnally to the killing or injary ; cither 
duelist endeavours rather to ward off the danger from himself and to expose his opponent 
to it. Both fight at the same time trying to save themaclves from danger; they have 
both only placed themselves in a self-imposed state of self-defence, and it could only be 
said of one who knowingly exposes himself to a danger that he had willed it or approved of 
it. There is therefore consent in this case only to the general mode of attack, and not to 
the injury caused by it. Real consent consists only in the willing of the act, aud espe- 
cially not in the willing of the effect. It is therefore clear that in entering into o duel the 
mutual consent refers only to the aggressive acts. 
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cause” was placed immediately after the clause “or be intended 
by the doer to cause ;”’ and the clause “or to take the risk of 
that harm” after the clause ‘‘to suffer that harm.”” The section 
was thus evidently very broad, and would include even cases in 
which, though the harm was caused or intended to be caused, 
and, therefore, known definitely to the person doing the act, 
yet might not be known definitely to the person to whom it 
was caused or intended to be caused, and who, therefore, could 
not consent to suffer it, but could only take its risk. The 
Committee of 1854 in their draft submitted in 1856, changed 
the phraseology of the section, making it as it now stands. 
They, however, left the same phrasedlogy in the next section 
intact, and actually introduced it in the section after that, so 
that the alteration in section 87 must have been deliberate, 
and could not have been made except for some reason. No 
reason, however, is reported as having been given; and the 
effect of the alteration can be only to narrow the signification 
of the section, and to restrict the clause as to the consent to 
suffer harm to the cases in which the harm is caused or in- 
tended to be caused, and the clause about “consent” to take 
the risk to the cases in which the doer of the act may only 
know that he is likely to do harm. 


The section would thus exclude cases like that given above, 
and yet this could not have been intended ; as of the four illus- 
trations given by the framers of thedraft Code, the Committee 
retained only one, and in that, while the harm caused may have 
been intended by theperson whose act caused it, the person to 
whom the harm was caused could not have known it exactly, and 
could, therefore, only take the risk of it. Thisillustration pro- 
vides that if A and Z agree to fence with each other for amuse- 
ment, the agreement implies the consent of each tosufter any harm 
which in the course of such fencing may be caused without 
foul play ; and if A, while playing fairly, hurts Z, A commits 
no offence. In this case A intends to cause the hurt caused, 
but its nature was not known to the person to whom it was 
caused, and he therefore could not consent to that harm or take 
the risk of it. 


218. The section, even as it now stands, will cover all those 
manly sports and exercises which tend 

give strength, activity, and skill in 

the use of arms, and are entered into 

merely as private recreations among friends.’’ Thus persons 
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playing by consent at cudgels, or foils, or wrestling, will be 
Pe even ifdeath ensue. lor, though doubtless it cannot 
be said that such exercises are altogether free from danger, yet 
they are very rarely attended with fatal consequences, and each 
party has friendly warning to be on his guard.” East further 
observes in his Pleas of the Crown, that “ the reason given by 
Mr. Justice Foster, for considering such sports as lawful, 
seems a good one; because, says he, bodily harm is not the 
motive on either side; upon the supposition of which motive, 
Lord Hale had grounded his opinion to the contrary. To 
which it may be added, that the weapons ordinarily made use 
of upon such occasions are not deadly in their nature, unless 
urged by a malicious and vindictive spirit.”” He concludes 
“that where the sport itself is innocent which occasions the 
death, the possibility of danger arising from it will not vary 
the case, and convert that which 1s a misfortune into an 
offence: yet that where danger may arise, due and ordinary 
caution, such as is usual under similar cases, ought to be 
used. ‘That where the sport itself is unlawful, or the motive 
improper, the offence will be thereby enhanced more or less 
according to the probability and greatness of the danger.” 


In India the fixing of the age of consent for the purposes 
of section 87 at eighteen years will, however, prevent ordinary 
schoolboys from joining in any sports which are likely tu cause 
any harm. 


214. The other sections in the Indian Penal Code, dealing 

Grenter effect of con. With theexemption from criminal liability 
sent on acts done for for harm caused to any person on the 
benefit of person con- ground of that person’s consent, have 
enn: reference to acts done in good faith for 
the benefit of the person to whom harm is caused by them. In 
case of such acts, consent is naturally considered an excuse to an 
extent much greater than in the case of those which are at the 
best gratuitous and sometimes professedly mischievous, or 
calculated, and sometimeseven intended todo harm. The benefit 
for the purpose of the rules contained in these sections, and of 
the general principle on which they are based, should not 
consist simply of money. Mere pecuniary benefit must usually be 
quite an inadequate compensation for actual injury to a person, 
and impunity should not be given to a person causing injury 
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to a person’s life or body, simply because he intends to do him 
such good, to get him a few rupees, or a piece of furniture, or 
even to make him richer in money or master of more acres, 
Such benefit does not appear to be held sufficient to excuse 
criminal acts In any system of jurisprudence. The contrary 
doctrine would justify even slavery, rape, or abduction of a 
woman for forcible marriage, on the ground that those acts would 
get her money or even make her the master cf a large fortune. 
‘he Select Committee appointed in 1854 to consider the draft 
of the Indian Penal Code, apparently influenced by these con- 
siderations, added an explanation to 8. 92, which expressly 
provides that mere pecuniary benefit is‘not benefit within the 
meaning of SS. 88, 89 and 92 of the Code. 


215. Nor is the restriction of good faith less important for 
_ . the purpose with which these acts are 
Such acts tobe justi: orouned together separately. Bethune’s 
fied must be done in 7 ® oer 
good faith. draft did not exempt from criminal 
liability any acts other than those done in 

good faith for the lawful benefit of the person barmed, but 
extended the exemption equally to all such acts exceptine those 
Incant to cause death, whether the consent was given by the 
person harmed, or, if he was under 12 years of age or of un- 
sound mind, by his lawful guardian. Within the meaning of - 
the Indian Penal Code, nothing is said to be done or believed 
in good faith whichis done or believed without due care and 
caution. This qualification of good faith will, therefore, exclude 
from excuse on the ground of consent, all dangerous opera- 
tions performed by unqualified persons. ‘‘We apprehend,” 
suid the Indian Law Commissioners in their first Report on 
the original Draft of the Code, “that an unqualified and 
ignorant quack could hardly be excused, for it is not to be 
conceived that such a one could obtain the free and intelli- 
gent consent of any person to his performing upon him an 
operation dangerous to life, but by misrepresentation ; and such 
a one could hardly satisfy a court of justice that he had under- 
taken the operation in good faith, for good faith must surely be 
construed here to mean a conscicutious belief that he had skill 
to perform the operation and by it to benefit the party, while 
the supposition is that he wes unskilled and ignorant.”™ 


A Kobiraj, who had previously cut out internal piles 
successfully, performed the same operation on a man who died 
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from the loss of blood, and the Calcutta High Court held that 
it was impossible to say that the prisoner, in experimenting in 
the-way he did, without any knowledge of the subject, was 
acting in good fuith. The decision proceeded on the ground 
that the Kobira) was uneducated in matters of surgery and had 
no regular education in those of medicine, and it was proyed by 
expert medical evidence produced on behalf of the prosecution 
that the operation performed was one so imminently dangerous 
that educated surgeons scarcely ever attempted it, and treated 
the complaint of internal piles in a totally different way.” In 
Reg. v. Long,** Bayley, J., said: *‘ It matters not whether aman 
has received a medical education or not. The thing to look at 
is, whether, in reference to the remedy he has used, and the con- 
duct he has displayed, he has acted with adue degree of cau- 
tion, or, on the contrary, has acted with gross and improper 
rashness and want of caution.” 


916. S. 88 of the Indian Penal Code deals with such acts, 
ss when the consent to them is given by 
: seaikeae oe  haeesgar se the person to whom the harm is caused 
for bancht al person con- OF contemplated to be caused. It thus 
provides that “nothing, which is not 
intended to cause death, is an offence by 
reason of any harm which it may cause, or be intended by the 
doer to cause, or be known by the doer to be likely to cause, 
to any person for whose benefit it is done in good faith and 
who has given a consent, whether express or implied, to suffer 
that harm, or to take the risk of that harm.” It has been 
explained above in S. 206, that under section 88 of the Code 
consent may justify any act other than that intended to cause 
death, and that even acts known to be likely to cause death 
and actually causing death may be justified by the consent of 
the person dying. The section was, however, held not to 
exempt from culpability certain persons who performed emas- 
culation on a person at his request, but neither by a skilful 
hand nor in the least dangerous. way, and therefore so as to 
cause death, but without knowing on account of their 
ignorance that the operation was likely to cause death.” 


And an examination of the section shows that except in 
regard to death, there will be no criminal liability whether the 
harm is caused by the act, or-intended to be caused by it by 
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the doer of the act, or known by the doer to be likely to be 
caused by it; and whether the person to whom the harm is 
caused consent to suffer that harm or to take the risk of it. 
Nor is there any restriction in the section as to the competency 
or age of the person consenting, so that consent given by any 
person will justify the act consented to, if it fulfil the subjec- 
tive qualifications which have been explained in Chapter VII. 


217. There may be cases in which a person may be deemed 
_ justified in causing harm to another for 
Acts for a person's is benefit, even against his desire. A 
benefit rot jastified if , o : : 
not consented toby him, Surgeon may thus sometimes consider 
it absolutely necessary for a person’s 
recovery from a dangersus disease or for saving his life to 
e@perate upon him, even though that person’s nervousness and 
tenorance may lIcad him to withhold or deny his consent 
to the operation. The English Criminal Code Bill of 1879 
proposed to enact in its section 67, and the Canada Criminal 
Code has actually enacted in section 57, that “every one is 
protected from criminal responsibility for performing with 
reasonable care and skill any surgical operation upon any: 
person for his benefit, provided that performing the operation 
was reasonable, having revard to the patient’s state at the 
time, and to all the circumstances of the case.’’ The protec- 
tion thus proposed to be given in England and actually givon 
in Canada would wot be dependent on the consent of the 
person upon whom the operation was performed, and, there- 
fore, would be absolute. In fact, Stephen, one of the 
framers of the Bill, in his Digest of Criminal Law, submits it 
as the correct rule that ‘if'a person is in such circumstances 
as to be incapable ef giving consent to a surgical operation, 
or to the inHiction of other bodily harm of a similar nature 
and for similar objects, it is not a crime to perform such 
operation or to inflict such bodily harm upon hina without his 
consent or im spite of his resistance.” 


The Indian Penal Code dees not, however, recognize non- 
liability in such a case; and the surgeon will, under the 
Code, be liable criminally for the effects of any such operation 
he may perform, however necessary or ad vantageous the 
operation may have appeared, and however well inteutioned it 
may have been. Nor isthis,as a general rule, to be deprecated. 
The contrary would be to give to a person’s friends or 
physicians the right to force an operation which ho declines, 
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‘¢ This,” as Bentham observes, ‘would be to substitute a 
certain evil for a danger almost imaginary. Distrust and 
terror would watch by the sickman’s bed. If a physician, 
through humanity, goes beyond his right, and the experiment 
turns out unfavourably, he ought to be exposed to the rigour 
of the law, and his intertion, at most, should only serve as 
an extenuation of his offence.”’ 


218. It may be otherwise when the person on whom the 
operation is performed is incapable of 
Guerdian’s consent piving consent, in which case the absence 
generally deemed equi- = ; : 
valent io one’s own con- OF even denial of his consent may be 
sent, treated as null; and the act treated as 
if consent had been given by that person. 
This is the case when the incapacity to give consent 
arises froma want of the subjective qualifications of an ade- 
uate consent, which have been laid down above in Chapter 


Ill, 


Thus when a person is under 12 years of age, or of unsound 
mind, and has a guardian or is jn lawful charge of some other 
person, the consent of the guardian or the said other person 
may legally be treated as the consent of the pereon himself. 
“A lunatic may bein astate which makes it proper that he 
should be put into a strait waist-coat. A child may meet with 
an accident which may render the amputation of a limb 
necessary. But to puta strait waist-coat ona man without 
his consent is, under our definition, to commit an assault. To 
amputate a limb is, by our definition, voluntarily to cause 
grievous hurt.”’* It is, therefore, desirable “ that the consent 
of the guardian of a sufferer who is an infant or who is of un- 
sound mind shall, to a great extent, have the effect which the 
consent of the sufferer himself would have, if the sufferer were 
of ripe age and sound mind.” Section 89 accordingly provides 
as a general rule that nothing which is done in good faith for 
the benefit of a person under twelve years of age, or of unsound 
mind by consent, either express or implied, of the guardian 
or other person having lawful charge of that person, is an 
offence by reason of any harm which it may cause, or be intend- 
ed by the doer to cause, or be known by the doer to be likely 
to cause, to that person. 


8¢ Note B annexed to the firgt draft of the Code, 
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219. The guardian’s power of consent is notco-extensive, 
ae however, with a person’s own. The 
Guardian's power of authors of the first dratt of the Indian 
consent is not co-exten- cs, eee ° 
sive with. oue’aown. Penal Code in justifying the difference 
said :*” «* There is a considerable danger in 
allowing people to assume the office of judging for others in 
such case. Every man always intends in good faith his own bene- 
fit, and has a deeper interest in knowing what is for his own 
benefit than any body else can have. That he gives a free and 
intelligent consent to suffer pain or loss, creates a strong 
presumption that it is good for himon the whole to suffer that 
pain or loss. But we cannot safely confide to him the interest 
of his neighbours in the same unreserved manner in which we 
confide to him his own, even when he sincerely intends to 
benefit his neighbours. Even parents have been known to deliver 
their children up to slavery in a foreign country, to inflict the 
most cruel mutilations on their male ehildren, to sacrifice the 
chastity of their female children, and to do all this declaring, 
and perhaps with troth, that their object was something 
which they considered as advantageous to the children. We 
have, therefore, not thoughtit sufficient to require that on such 
occasions the guardian should act in good fuith for the benefit 
of the ward. It has been considered desirable to impose 
several additional restrictions which, we conceive, carry their 
defence with them.” 


220. These restrictions are that the guardian’s consent 
A iuitineacSa-aiak 3 shall cee agen to mgr e any- 

Paes ving which the person doing it knows 
Rages Gaon to be likely to i dente or to the 
voluntary causing of grievous hurt, or to the attempting to 
cause grievous hurt, for any purpose other than the preventing 
of death or grievous hurt, or the curing of any grievous dis- 
ease or infirmity.’’* In the original draft there was another 
proviso to the effect, that the exception would not extend to 
rape, or to the gratification of unnatural lust, or to the attempt- 
ing to commit rape, or to gratify unnatural lust. Objections 
were made against the allusion to such acts, ‘‘as within a rule 
respecting acts done in good faith for the benefit of a child or 
lunatic.” ‘I'he Commissioners considered it proper to retain 
the clause with a view to guard the exception from abuse, as 
in the then state of moral feeling among large classes of the 


Weems 
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people of India, they did not regard that asa case oat of all 
probability. The provision was finally omitted however, 


To help in the interpretation and application of the provisoes 
introduced into the section, a number of illustrations were 
given. ITlustrattion (c} wasa ease of intentionally causing 
death of one’s daughter to prevent her from falling into the 
hands of Pindarees, which of course did not come within the 
exception, and was omitted evidently, as not necessary. The 
illustration (¢@) was a ease of voluntary, but not intentional, 
eausing of death; which fell within the exception, and even 
now findsa place in the Code. It provides that “A, in good 
faith, for his ehild’s benefit without his child’s consent, has 
his child cut for the stone by a surgeon knowing it to be likely 
that the operation will cause the child’s death, but not 
intending to cause the child’s death. A is within the excep- 
tion, inasmuch as his object was the cure of the ehild.’” 


What is chiefly noticeable in the provisoes to S. 89 is that. 
they extend also to the attempt of all acts the doing of which 
is within their scope, and the fourth proviso expressly extends 
it to the abetment of all acts intentional or voluntary within 
the scope of the first three provisucs. This appears to have been 
necessitated by the chanved phraseology of the rule of the 
exception, in which reference has been made to the consent 
to the act done, and not to the harm resulting from it, as 
in SS. 87 and 88 of the Code. This change in the phraseology is 
due evidently to the circumstance that a person may consent 
to a harm to oneself, but cannot well be said to consent to a 
harm done to another, though he may well consent te an act 
done to another person and causing harm to him. Besides when 
the question is of consent to the acts causing harm to another 
person, the acts must be restricted to a mueh greater extent, 
and only those exempted from criminal liability which do not 
involve an intention carried out by oneself or by another,and in 
either case entirely or only toa certain extent. Bearing this 
in mind, the “ grievous disease or infirmity, for the curing of 
which consent inay be given to the voluntary causing of 
grievous hurt or even death,” must be taken in a strict sense. 


221. There are cases in which aets causing harm are necessary 
for one’s benefit, and not only the person 
to whom the harm is eaused is ineapable 
of giving eonsent, but has no guardian 
or other person in lawful charge of him, 


What aets causing 
harm justified when done 
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who may he appealed to for it. There can be no real consent 
in such cases, though it may be said that there is a presumed 
or even constructive consent, which, of course, is no consent at 
all. The authors of the first draft of the Indian Penal Code, 
speaking of such a case in their note B, said: “For example, a 
eebage falls down in an apoplectic fit. Bleeding alone can save 

im, and he is unable to signify his consent to be bled. The sur- 
geon who bleeds him commits an act falling under the definition 
of an offence. The surgeon is not the patient’s guardian, and 
has no authority from any such guardian; yet it is evident that 
the surgeon ought not to be punished. Again, a house is on 
fire. A person snatches up a child too young to understand 
the danger, and flings it from the house-top, with a faint hope 
that it may be caught in a blanket below, but with the know- 
ledve that itis highly probable that it will be dashed to pieces. 
Here, though the child may be killed by the fall, though the 
person who threw it down knew that it would very probably 
be killed, and though he was uot the child’s parent or guardian, 
he ought not tobe punished. In these examples there is what 
may be called a temporary guardianship justified by the 
exigency of the case and by the humanity of the motive. This. 
temporary guardianship bears a considerable analogy to that 
temporary magistracy with which the law invests every person 
who is present when a great crime is committed, or when the . 
public peace is concerned.” To acts done in the exercise of this 
temporary guardianship, the authors of the Code extended 
by S. 92 a protection very similar to that which they had given 
to the acts of regular guardians by 8. 89. Bethune’s draft 
proposed to enact briefly the following : ‘* Nothing is an offence 
which is harm not meant to cause death, and which is done 
in good faith for the lawful benefit of the person harmed, in 
any emergency in which free consent cannot be sought or 

iven.” Such latitude was not considered advisable by the 
Committee of 1854, which adopted with some modification, the 
detailed and more stringent provisions proposed by the authors 
of the first draft, which were substantially adopted in the end 
by the Legislature, and enacted as a general rule in 8, 92 of 
the Indian Penal Code. This section provides, that “nothing is 
an offence by reason of any harm which it may cause to a 
person for whose benefit it is done in good faith, even without 
that verson’s consent, if the circumstances are such that it 
is impossible for that person to signify consent, or if that 
person is incapable of giving consent, and has no guardian 
or other person in lawtul charge of him from whom it is 
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possible to obtain consent in time for the thing to be done 
with benefit.” 


222. Asin such cases there is no consent, the rule con- 

taining the exemption from criminality 

Restrictions on the is still more circumscribed, and does not 

ee cee harm extend even to the voluntary causing of 

7 hurt except for preventing death or hurt, 

the other restrictions being the same as in the case of consent 
by a guardian. ” 


To further explain these restrictions, the authors of the 
original draft added the following four illustrations, all 
of which have been retained in the Code, as finally passed: — 


(a2) Z is thrown from his horse, and is insensible. A, 
a surgeon, finds that Z requires to be trepanned. 
A, not intending Z’s death, but in good faith, for 
Z’s benefit, performs the trepan before Z recovers 
his power of judging for himself. A has committed 
no offence. 


(6) Ziscarried off by a tiger. A fires at the tiger 
knowing it to be likely that the shot may kill Z, 
but not intending to kill Z, and in good faith 
intending Z’s benefit. A’s ball gives Z a mortal 
wound. A has committed no offence. 


(c) A, asurgeon, sees a child suffer an accident which 
is likely to prove fatal unless an operation be 
immediately performed. There is not time to 
apply to the child’s guardian. A performs the 
operation in spite of the entreaties of the child, 
intending, in good faith, the child’s benefit. A 
has committed no offence. 


(D) The provisoes containing these restrictions are— 

Firet.—That this exception shal] not extend to the intentional - causing of death, or 
the attempting to cause death ; 

Secondly.—That this exception shall not extend tothe doing of anything which the 
person doing it knows to be likely to cause death, for any purpose other than the pre- 
venting of death or grievous hurt, or the curing of any grievous disease or infirmity ; 

Thirdly —That this exception shall not extend to the voluntary causing of hurt, or to 
a attempting to oause hurt, for any purpose other than the preventing of death or 

urt 5 

Fourthly—That. this exception shall not extend to the abetment of any offence, ty the 

committing of which offence it would not extend. 
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~ (d) Ais ina house which is on fire, with Z, a child. 
People below hold outa blanket. A drops the 
child from the house-top, knowing it to be likely 
that the fallmay kill the child, but not intending 
to kill the child, and intending, in good faith, the 
child’s benefit. Here, even if the child is killed by 
the fall, A has committed no offence. 


923. Reference has been made above to cases in which 
consent to a criminal act by or on behalf 
_ Consent does not of g person deprives that act of its 
justify acts constituting eee u 
publicollercce: criminal character. It was observed 
there that consent could have this opera- 
tion, only as regards the injury caused by that act tothe person 
by whom or on whose behalf the consent was given, only so far 
as that act was an offence on account of the injury caused to 
that person. Acts which are offences quite apart from the injury 
to that person are not excused by the consent given to them 
by any individual. This is provided for directly by S. 91 of the 
Indian Penal Code, which enacts that the general exceptions 
made on the ground of consent, and enacted in SS. 87, 88, 
and 89 of the Code, do not extend to acts which are offences 
independently of any harm which they may cause, or be 
intended to cause, or bé known to ke likely to cause, to the: 
person giving the consent, or on whose behalf the consent is 
given. 


Criminal acts directed against society, and not intend- 
ed to affect individuals as such did not require this special 
provision for their exemption from the effect of individual 
consent. Thus not only all the so-called offences against the 
State or its various departments, or its currency or revenues, . 
but also all acts intended to produce public commotion or 
disturbance, to interfere with public convenience, or to corrupt 
public morals, are punishable quite regardless of the consent of 
any person, who may be incidentally affected by them. Con- 
sent of an individual to public nuisances, obscene publications 
and indecent exhibitions, has no effect on the criminal liability 
of the persons guilty of them. The law with regard to riots and 
affrays is the same, determined altogether by the interests of the 
public, and without the least regard to the injury caused to any 
persons by them in their mind, body or property, Whatever 
may be the effect of consent in a suit between party and party, 
it is not in the power of any man to give an effectual consent 
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to that which amounts to, or has a direct tendency to creafe, a 
breach of the peace, so as to bar a criminal prosecution.” 


224. Section 91 appears to refer chiefly to criminal acts 
which are offences against individuals 
Consent does not jus- ] } } ° ae oe ; 
tify acts constituting regardless of the harm to the individual 
other offences, ir- directly injured bythem. Thusacts pre- 
respective of harmcaused judicially affecting society through an 
re to person con- injury to individuals are also punishable 
B: as offences, notwithstanding consent given 
to them by any individual. As instances of such acts reference 
may be made to those causing miscarriage, and to duels and 
rize-fights. The first mentioned offence is piven as an 
illustration in the Code, which provides that “causing mis- 
carriage (unless caused in good faith for the purpose of saving 
the life of the woman) is an offence independently of any harm 
which it may cause or be intended to cause to the woman. 
Therefore it is not an offence ‘by reason of such harm;’ and 
the consent of the woman or of her guardian to the causing 
of such miscarriage does not justify the act.” 


It is sometimes contended with regard to this offence, that 
the mother’s consent to the act of causing miscarriage cannot 
purge the act of its criminal character, as the act is an offence 
on account of the injury done by the act to the child. It is 
said, on the otherhand, that the child was not zz essz, and so 
no injury could be done to it. The approved theory appears to be 
that itis an offence directly against society as affecting the 
increase of population.” It is an unlawful act, dangerous to 
life, and, as observed by Shaw, C. J.,in Commonirealth v. 
Parker,” “the consent of the woman cannot take away the 
imputation of malice, any more than in case of a ducl, where 
in like manner there is consent of the parties.” 


That prize-fights are illegal, and the parties thereto may be 
prosecuted for assault upon each other is quite evident and 
may be taken as settled. In Ree v. Billingham * two persons 
agreed to fight a pitched battle, and about 1,000 persons 
assembled to witness it. A scuffle ensued, which ended in 
a general tumult, and Burrough, J., said that all these 
fights were illegal and no consent could make them legal. 
In Rex v. Perkins,* Patteson, J., said: ‘There is no 


8° The Queen 7, ries 8Q. BKB. D., 9 Met., 203. 
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doubt that prize-fights are altogether illegal; indeed just as 
much so as that persons should go out to fight with deadly 
weapons.” Similarly in Queen v. Coney,™* Hawkins, J., said: 
“Nothing can be clearer to my mind than that every fight in 
which the object and intent of each of the combatants is to 
subdue the other by violent blows, is, or has a direct 
tendency to, a breach of the peace, and it matters not, in my 
Opinion, whether such fight be a hostile fight begun and con- 
tinued in anger, or a prize-fight for money or other advantage. 
In each case the object is the same, and ‘in each case some 
amount of personal injury to one or both of the combatants is 
a probable consequence, and, although a prize-fight may uot 
commence in anger, it is unquestionably calculated to rouse 
the angry feclings of both before its conclusion.’’ In the 
sume case, Lord Coleridge conceived,” “it to be established, 
beyond power of any argument however ingenious to raise a 
doubt, that as the combatants in a duel cannot give consent 
to one another to take away life, so neither can the combatants 
in a prize-fight give consent to one another to commit that 
which the law has repeatedly held tu be a breach of the 
peace.” | 


The latitude given to manly sports and exercises, cal- 
culated to give bodily strength, skill, and activity, and to 
fit people for defence, public as well as personal, in time of 
need, when conducted merely as diversions among friends, 
* must not be extended to legalize prize-fightings, public 
boxing, matches, and the tike, which are calculated to draw 
together a number of idle, disorderly people; ... . such 
meetings have a strong tendency in their nature to a breach 
of the peace ;” * for they ** serve no useful purpose, tend to 
breaches of the peace, and are unlawful even when entered into 
by agreement, and without anger or mutual ill-will.” ” Stephen 
in his Digest of Criminal Law*® lays down that “no one 
has a right to consent to the infliction of bodily harm upon 
himself in such a manner as to amount to a breach of the peace, 
or in a prize-fight or other exhibition calculated to collect 
together disorderly persons.” 


VIIT Q. B. D., 653 | 36 Kast. P. C., 270. 
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CHAPTER XI. 
CONSENT AS A GROUND OF MITIGartIon. 


225. Consent when not sufficient even as a ground for 
avuidance of criminal liability, or for 
justification of a criminal act, is generally 
deemed to be a cause for mitigation, 
or, as French jurists would say, an excuse. Thus Sutherland, 
in his treatise on Damages’ says: ‘‘ The previous consent of 
the plaintiff to the act which he complains of, though not 
given ina formto bar him or support a plea of justification, 
may yet be proved in mitigation of damages. Thus in trespass 
for an alleged injury to the plaintiff's wall by inserting joists 
in it, evidence that the wall was so used by the defendant in 
the erection of an adjoining building under an express parol 
agreement with the plaintiff is admissible under the general issue 
in mitigation.” In Adams v. Waygoner,?it was said that 
consent might be shown in mitigation of damages for an assault, 
evea when it would not bar an action forit. In Gosha v. 
State,* the court observed that though the consent of a minor 
girl to sexual intercourse with her was not justification, yet it 
should so mitigate the crime as to make the punishment lighter. 


Consent a ground for 
mitigation of liability. 


Breithaupt in his work on Volentt non jit tnyjuria* explains 
very clearly the ground of this mitigating operation of consent 
in criminal law. He says that every offence contains two 
essential factors (momente ); first, an objective one consisting in 
this, that the acting person violates tle positive law, 7. ¢., the 
will of the State or the interests of the public welfare; and 
secondly, a subjective one through which the acting person 
illegally opposes the will of the injured (person); and therefore 
in the cases in which the latter has given consent, the subjec- 
tive factor is removed, and the doer offends only against the 
jus publicum, in a3 much as the existence of the offence is not 
altogether prevented by consent. Nun ware es doch enischieden 
eine grosse Ungerechtigkett, wenn man Denjenigen, der durch 
seine Handlungen nur Missachtung gegen emen Willen, ndmlich 
den des Staates, an den Tag legt, mit derselben Strafe bedrohte, 
wie Denjenigen, der noch die Subjektivitét des Verletzten speziell 
angreift, indem er zugleich auch gegen den Willen desselben 
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handelt. Es ist also bei dem mit Einwilligung des Verletzten 
Handsln den die Widerrechtlichkeit eine abyeschwachte.(a) He 
comes to the conclusion that dass bei der Verletzung mit Ein- 
willigung einerseits der Verstoss gegen das positive Recht geriigt 
werden muss, und dass andererseits nicht die volle Strafe verhangt 
werden darf, welche auf das ohne Hinwilliguny des Verlztzten 
beganyene Delikt gesetzt ist. ~~ 


226. It has been explained in the previous chapter that con- 
Gunes Sx eens sent to another person causing the death of 
of mitigation in Suse of ‘'@ person consenting does not affect the 
homicide: criminal character of the act causing death; 
and that the act remains penal notwith- 
standing the consent. This has been determined in deference to 
the importance of the state and to abstract conceptions of morali- 
ty, but is quite as opposed to popular ideas, as to the notion of the 
individual's own rights. As a compromise between the conflict- 
ing rights of society and of the individual, it generally 
came to be recognized that the causing of death in such a vase, 
even if otherwise murder, would be a mitigated form of it, con- 
sent thus having the effect of reducing, if not removing, the 
criminality of the act. 


There appears to be no provision in any European Code 
expressly making consent a ground for the mitigation’ 
of the offence, but at the same time there appears to be no doubt 
that consent is everywhere recognized asa ground for the 
initigation of its punishment. In France, R. Garraud admits’ 
that the consent of the person killed certainly modifies the 
criminality of the murderer to a material extent. He says, 
however, that the circumstances bearing on consent, and the 
motives of the person acting on if, are so varied, that it will not 
be convenient to make cunsent an excuse, a mitigation of an 
offence as distinct from a mitigation of punishment ; and 
that there will be more inconveniences than advantages in 
a disposition which would by law reduce the punishment of 


(2) It would certainly be o great injustice if we threatened him with the same 
punishment, who had by his acts shown a disregard merely for the wish of the State, 
as him who had especially operated against the subjectivity of the injured person, in 
as much as he had at the same time aoted also against this will of the injured one. 

(b) That on the one hand, in the case of an in jury with consent the violation of 
positive law must be punished, and that, on the other hand, there may not be awarded 
the full punishment which is laid down for the offence if committed without consent. 


8 IV Gar. Dr, Pen., 319. 


assassination or murder, because the crime was committed - with 
the consent or on the demand of the victim. He says: Comment 
ce consentement a-t-il été obtenu? L’idde premiére du suicide et la 
volonté del’accumplir viennent-elles de la victime? Quel a dd 
le mobile dela personne trop complaisante quia exécuté l’homi- 
cide? A-t-clle voulu obeir a un faux sentiment d’ amiti¢? Au 
contraire, n’a-t-elle eu d’autre but que de satisfaire ra haine ou sa 
jalousie contre la victime, ou méme sa cupidité? On voit combien 
de circonstances diverses peuvent modifier la situation. La lot 
piurrait-elle les prévoir ? Qu’arriverait-il si elle en omettait quel- 
ques-unes? et n’est-tl pas preférable de laisser au Juge, mieux 
placé que le legislat.ur pour apprecier toutes ces circonstanczs, le 
suin de modérer la peine, s'il convient de le faire? © 


In some Codes also, consent is thus expressly treated asa mi- 
tigation of punishment in case of homicide by consent. The 
Spanish® and the Danish’ Penal Codes providea light punishment 
for homicide by cunsent. The Codes Penal of Holland’ and 
Hungary provide a special punishment for taking a person’s life 
at his express and earnest desire. The German Penal Code, 
in § 216, provides a greatly reduced maximum of punishment 
for killing a person when one should have been determined to 
it by das ausdriichliche und ernstliche Verlanyen (the express and 
earnest request) of the person killed. But Verlang:n is, as 
observed by Oppenhoif, more like instigation than mere consent 
(Linwiligung), which latter is not sufficient to bring the 
killing within § 216. Verlanyen, as pomted out by Dr. Riidorff 
in his Commentary on the German Penal Code, cannot be 
identified with Zustimmung or Einwilliguny, as for Verlangen it 
is necessary that the initiative should come from the person 
killed, while for the latter, 7. ¢., Zustimmuny or Etuei//iguny, it 
may and usually would come from the persou killing. The 
authors of the German Penal Code, in giving their grounds for 
the provision contained in the section, observed that it was in 
accordance with the feeling of individual right (Rechisgefiihl) 


(a) How has this consent been obtained ? Did the firet idea of the suicide and the will 
of accomplishing it arise from the victim? What has been the motive of the too enmplai- 
ant person who has committed the homicide? Has he wished to yield obedience to a false 
sentiment of friendship ? On the contrury, had he no object other than that of satiefying 
his hatred or his jealousy against the viutim or even hia owncupidity ? One sees bow 
many different circumstances cin modify the situation, Can lawforeseo them? How 
would it happen if one omitted sume of them? And is it not preferuble to lenve to 
the Judge, who is in a better pusition than the legislator to appreciuto all there circum- 
atances, the task of moderating the penalty if it shoul appear proper to do that. 


6° 8. 421. | 8 8, 293, 
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that the killing of a consenting person was not to be punished 
as that which had taken place against the will of the killed 
‘person ; however, the undisputed moral law that das Leben 
ein nicht verdusserliches Gut ist, lasst weder Straflosigkeit, 
noch eine ntedrig bemessene Strafe zu. Breithaupt in his 
work on Volentt nun jit injuria * observes, that moral consider. 
ations play so subordinate a part in positive law, that they 
ought to be placed eutirely in the background, and that the 
mitigation of punishment in case of homicide by conseut is due 
to the general principle that through the existence of consent 
there is nu injury to the individual right, but a violation only of 
the rights of the State. In support of this view, he refers to the 
observations of Herr Abg. Evelt, who observed in the Reich- 
stag: Was strafen Ste denn, meine [2zrren, wenn Sie die Tid- 
tung des Kinwalligenden strufen? Sie strafen ja nicht die That, 
dass der Betrejfende dem Mann auf seinen Wunsch und 
Verlangen das Leben genommen hat, Sie strafen nicht den Um- 
stand,dass das Lebendes Eingelnen gehiiret ist, sondern vielmehr 
das Faktum, dass das dffentliche Interesse in der Vernichtung 
des Lebens des Linzelnen einen tiefen Schaden erleidet, Ste strafen 
nur lediglich wegen des verletzten Interesses der Allgemeinhett, 
nicht wegen des verlezten Rechtes des Etnzelnen zum Leben. 


Under the English common law the criminality of the act of 
murder 1s deemed such, that the consent of the party murdered 
is held not to lower the degree of the offence in law. And this 
rule exists not only in cases where there is malice, but even 
where no malice exists, as in case of an agreement for concurrent 
suicides. While, however, there is no particular name for 
murder committed by consent, and consent on that ground is not 
an excuse or mitigation of the offence ; there 1s nothing to indicate 
that the offence of murder when committed by the consent of the 
person murdered is not considered less heinous than that of vio- 
Jent murder, and consent in the case of murder is not a ground 
for mitigation of punishment, what French lawyers would call 
a circonstance attenuante. And cases may readily be conceived 


(b) Life is an inalienable commodity, and neither allows immunity from punishment 
nor a lower degree of punishment, 

(c) What is it that you punish gentlemen, when you punish homicide by consent. 
You do not punish the fact that the person in question has taken the life of an indivi- 
dual with his consent, you do not punish the circumstance that the life of the individual 
has been shortenal, but rather more the fuct that the publio interest has suffered a deep 
loss in the destruction of the life of the individual , you punish only on account of the 
injured interest of the general public and not on account of the injured right of the indi- 
vidual to his life. 


10 Riidorf, Comm., 8, G. B., 474. | 11 P, 36, 


where the degree of guilt would indeed be greatly reduced. 
A physician, at the request of a dying man soffering intoler- 
able agonies, may, from humane motives, precipitate death ; or 
a soldier on the battle-field, after urgent appeals, may, with 
intense agony on his own purt, yet from the same humane 
motives, take the same course as to a dying comrade. Yet 
even here the maxim Volenti non fit tnjurta cannot receive full 
operation, as there will be nothing in the consent to bar a 
verdict of guilty. That verdict, however, would be for the 
lowest form of voluntary manslaughter, and might well be 
followed by executive pardon. 


227. In India, consent is statutorily recognized even as a 
ground of the mitigation of the offence. 

_Consent isa mitiga- The fifth exception of S. 300 of the Indian 
ae re eee of homi- Penal Code, thus provides, that culpable 
; homicide is not murder, when the person, 

whose death is caused, being above the age of eighteen years, 
suffers death, or takes the risk of death with his own consent. 
The authors of the first draft of the Code, in making the 
provision, pointed out that the distinction between murder 
and voluntary culpable homicide by consent had never, as 
far as they were aware, been recognized by any Code in the 
distinct manner in which they proposed to recognize it ; but 
that it might be traced in the laws of many countries, and 
often, when neglected by those who had framed the lawa, it 
had had a great effect on the decisions of the tribunals, and 
particularly on the decisions of tribunals popularly composed. 


In giving their reasons for not punishing such culpable 
homicide with the severity of the offence of murder, the 
authors of the draft in their note M, said: ‘* Our reasons for 
not punishing it so severely as murder are these: in the first 
place, the motives which prompt men to the commission of 
this offence are generally far more respectable than those 
which prompt men to the commission of murder. Sometimes 
it is the effect of a strong sense of religious duty, sometimes 
of a strong sense of honour, not unfrequently of humanity. 
The soldier who, at the entreaty of a wounded comrade, 
puts that comrade out of pain, the friend who supplies 
laudanum to a person suffering the torment of a lingering 
disease, the freedman who in ancient times held out the sword 
that his master might fall on it, the high-born native of India 
who stabs the females of his family at their own entreaty in 
order to save them from the licentiousness of a band of marau- 
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ders, would, except in Christian societies, scarcely’ 

culpable, and even ir. Christain societies would not be regarded 
by the public, and onght not to be treated by the law, as assas- 
sins. Again, this crime is by no means productive of somuch 
evilto the community as murder. One evil ingredient of the 
utmost importance is altogether wanting to the offence of 
voluntary culpable homicide by consent. It does not produce 
general insecurity. It docs not spread terror through society. 
When we punish murder with such signal severity, we have two 
ends in view ; one end is, that people may not be murdered ; 
another end is, that people may not live in constant dread of 
being murdered. This second end is perhaps the more im- 
portant of the two. For if assassination were left unpunished, 
the number of persons assassinated would probably bear a very 
small proportion to the whole population ; but the life of every 
human being would be passed in constant anxiety and alarm. 
This property of the offence of murder is not found in the 
offence of voluntary culpable homicide by consent. Every man 
who has not given his consent to be put to death is perfectly 
certain that this latter offence cannot be committed on him at 
present, and that it will never be committed unless he shall first be 
convinced that it is his interest to consent to it. We know that 
two or three midnight assassinations are sufficient to keep a 
city of a million of inhabitants in astate of consternation. 
for several weeks, and to cause every private family to lay 
in arms and watchmen’s rattles. No number of suicides, or of 
homicides committed with the unextorted consent of the person 
killed, could possibly produce such alarm among the survi- 
vors.”” 


§ 


Objections were raised against this provision in regard to the 
effect of consent. It was broadly observed, that it was no allevia- 
tion of homicide that the murderer had the person’s consent to kill ° 
him.” It was said that apart from ‘all religious considerations 
of a future state, and merely adverting to man’s strong natural 
love of life, even in the most desperate circumstances, the mere 
fact of a person consenting to be killed would indicate a morbid 
state of mind sufficient to raise a doubt of his sanity;” ” That the 
principle of the sanctity of life should not be departed from, and 
that the ‘‘ prerogative of mercy would much better be allowed 
to apply when necessary to such cases, than a rule be laid 
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down that a man has to some extent a right to authorize 
its destruction.” ™ 


S. 816 of Bethune’s draft of the Code thus provided, that 
‘‘ whoever maliciously abets ‘another person in committing self- 
murder, or in doing anything which the latter knows tobe likely 
to cause death, and thereby causes the death of such other person 
commits murder, and is liable to death ;” and S. 317 still more 
broadly laid down that “in any case of murder or man-slaughter, 
the free consent ofthe person killed does not change the 
offence.”? The Indian Law Commissioners agreed, however, 
with the authors of the Code, and the provision as proposed by 
them was enacted without the limitations which, in view of the 
general provisions as to consent, were not considered necessary, 


228. Theauthors of the Code codsidered, however, that 
sate with a view to the great importance of 
Limitation of the age ifs and the inherent improbability of a 
of consent for homicide : : i camer 
“1 India. person consenting freely to its extinction, 
a higher degree of the maturity of intel- 
lect, and special safe-guards for its freedom ‘should be required 
in such a case. They first proposed to fix the age for this 
purpose at 12 years, and to enact the following previsoes to 
qualify the general proposition as to homicide by courent. 
“ First.— That the offender dues not induce the person whose 
death is caused to make that choice by directly or indirectly 
putting that person in fear of any injury. Secondly.—-That the 
person whose death has been caused is not, from youth, mental 
imbecility, derangement, intoxication or passion, unable to 
understand the nature and consequences of his choice. 
Thirdly.— That the offender does not know that the person 
whose death is caused was induced to make the choice by any 
deception or concealment. Fourthly.—That the offender does not 
couceal from the person whose death is caused anything which 
the offender knew to be likely to cause that person to change his 
mind.”® The Indian Law Commissioners in their first Report, 
proposed toexclude the express reference toage, and to substi- 
tute for it the words ** being capable of making an intelligent 
choice,’’ observing that they could hardly imagine, that ‘* it was 
advisedly intended to make the difference between murder and 
culpable homicide by consent depend upon the circumstance 
of the widow at whose satee a person may have assisted, 
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having been under or albove 12 years of age, if she was ripe 
in both body and mind; supposing, for example, that she 
cohabited with her husband, and_ performed the ordinary 
duties of a wife with judgment and intelligence, and was one 
of whom there could be no doubt that she was able to under- 
stand the nature and consequences of that to which she gave 
her consent.’”° The Committee of 1854 decided to retain the 
reference to a fixed age, but raised it first to 2] years, and on 
reconsideration to 18, and this view was adopted by the 


Legislature. 


Finally, the provisoes also were omifted, as it was not con- 
sidered necessary to retain them, specially after the general 
safvouards prescribed for that purpose in S. 90 of the Code. 


229. The weight of the observations made and of the argu- 
ments urged by the authorsof the first draft 

- ati a of the Indian Penal Code was felt in Eng- 

by consent. landalso. The drafts ofthe Code relating 

' to the law of homicide accompanying the 

fourth and the seventh Reports of Her Majesty’s Commissioners 
on Criminal law presented in the years 1839 and 1843, in 
accordance with the English Common law, provided as a 
general principle, that “homicide is neither justified nor exten-’ 
uated by reason of any consent given by the party killed.” 
The English Criminal Law Commissioners appointed in 1845 
were impressed, however, with the weight of those observations 
and arguments as to the desirability of providing a lower punish- 
ment for murder by consent, and came to a different conclusion ; 
and in Art. 14 of the draft of the Criminal Code Bill present- 
ed with their second Report, they proposed to enact that 
“homicide is extenuated whensoever the killing is wilful . 
and not justifiable, but the act from which death results was 
done or the act from the omission of which death results was 
omitted at the request, or with the consent, of the party killed.” 
To secure the reality of consent, Art. 15 of the Bill provided 
that, “ homicide shall not be extenuated within the meaning of 
the last preceding Article, where the-party killed is in a state of 
idiotey, or is by reason of unripeness or weakness of mind, or 
of any unsoundness, disease or delusion of mind, or of passion 
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incapable of discerning the nature and consequences of his 
consent; or where such consent is extorted by the party killing ; 
or where the party killing has reasonable cause for believing 
that such consent is given, in consequence of some false impres- 
sion in respect of facts on the part of the person killed at the 
time of his giving such consent.” 


Thomas Starkie differed from the other Commissioners, and 
with reference to these provisions recorded: ‘* I cannot concur 
in recommending the above article which constitutes the con- 
sent, on the part of the party killed, an extenuation of the 
offence. I conceive, that in point of religion and morals, the 
crime of murder comprehends the wilful destruction of a human 
being, whether it be with or without his consent. If 
according to the moral law, a party has no power to con- 
sent that another shall destroy him, it must be a grievous moral 
wrong that any other person should destroy the consenting 
party, or even that his offence should be extenuated by such 
consent given. Such destruction is not, however, mercly a 
sin but a crime against society of the most dangerous 
character to life. Insecurity to life is admitted to bean evil 
calling for the greatest severity of punishment against offenders; 
and I cannot but think that were the question to be examined 
even on this ground alone, the result would be against the 
proposed alteration. The law could not be relaxed, even 
where consent was given, without considerably diminishing the 
general efficacy.of the law asa moral as well as merely penal 
protection ; and itis very questionable whether the change 
would not be attended with very scrious diminution of protec- 
tion to life, and increased apprehensions of danger. The plea 
of cunsent would probably be not an infrequent, and certainly 
a dangerous one ; so difficult would it be to ascertain the real 
circumstances under which consent had been given, and to 
discover the arts really used for procuring consent, or rebut- 
ting slight evidence of consent, where the sufferings of a party 
from bodily disease or mental’ distress might render consent 
not improbable. The provisions contained in Article 15, with 
which it has been deemed necessary to guard the proposed 
alteration, sufficiently attest the questionable nature of such 
a defence, and not only show with what jealousy it would 
require to be constantly guarded, but also prove the difficulty 
of guarding effectually against most atrocious practices against 
human life which might be practised under colour of such a 
consent.” 
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230. The express provision in the Indian Penal Code ap- 
pears to have been necessitated chiefly 
by the frequent cases of Satee, which 
were, under the Regulations of every Pre- 
sidency, punished as an offence, but in no Presidency as the 
offence of murder. The original draft of the Code provided 
also an illustration to the following effect :—*‘Z, a Hindoo 
widow, consents to be burned with the corpse of her husband. 
A kindles the pile. Here A has committed voluntary culpable 
homicide by consent.” The illustration was omitted, however, 
only as it might lead to the inference that the legislature had 
in some measure justified the rite of Sazee. 


8 


The Indian Law Commissionersin their Report on that Draft 
said’: “It is probable that the authors of the Code were led 
to distinguish this form of voluntary culpable homicide, by the 
consideration of the case stated in the first illustration of a 
Hindvo widow who with her own consent has been burned with 
the corpse of her husband, They were obliged to provide for 
this case which was already the subject of penal enactments in 
the Regulations for the Company’s Courts. They found that 
‘the burning of a Hindoo widow by her own consent, though it 
is now, as it ought to be, an offence by the Regulations of 
every Presidency, isin no Presidency punished as murder.’ 
By Regulation XVII of 1829 of the Bengal Code, copied ex- 
actly in Regulation I of 1830 of Madras, and followed substan- 
tially in Regulation XVI of 1830 of Bombay, the offence is 
declared to be ‘culpable homicide,’ punishable in the Presidencies 
of Bengal and Madras with fine, or with imprisonment, or with 
both fine and imprisonment at the discretion of the Court, and 
in the same manner, except with a maximum limitation of im- 
prisonment to 10 years in the Presidency of Bombay. This is 
not a case of ‘extraordinary local superstition’ as Mr. Norton: 
suggests, but a matter of national concern affecting a whole 
people, for which the Penal Code for India must legislate. The 
Commissioners had to consider whether they would rank this 
offence as murder, as falling within the definition thereof, or 
reduce it by a special exception to a lower grade of culpable 
homicide, following the existing law which had been enacted 
upon the most careful and solemn deliberation. They con- 
cluded that it ought not to be treated as murder. They had 
then to frame an exceptive definition, and the question would 
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naturally arise whether the terms of the definition should be 
limited specifically to cases of Satee, or be made general 
enough to comprehend other cases depending upon the same 
principle.” 


231. The clause in the Indian Penal Code as to homicide 
by consent is applicable to duels also. It 
is in fact merely a reproduction of S. 298 
of the first draft of the Code ‘without its 
limitations and illustrations, and operates 
to reduce the offence of killing an antagonist in a fair and vpen 
duel from murder to culpable homicide. In the draft of the 
Code first. printed, a duel wasgiven as an illustration of volun- 
tary culpable homicide by consent. The Commissioners con- 
sidered that notwithstanding the slight alteration made in the 
definition since the omission of that illustration, the clause 
even as it stood in the final draft of the authors included the 
case of a person killed in aduel as one in which he “suffers 
death or takes the risk of death by his own choice.” There 
can hardly be any doubt that a man who deliberately stands 
to be shot at twelve paces must be deemed, even if not to con- 
sent to death, at least to take its risk with his own consent. 
The Commissioners in their report ou the authors’ draft of the 
Indian Penal Code, said : “If the clause be retained, if volun- 
tary culpable homicide by consent be recognized as a distinct 
offence, we know not but it may be the best way of dealing 
with a species of crime which it has hitherto been found im- 
possible to deter men from by the dread of capital punishment. 
It is in vain to denounce a penalty which is so contrary to the 
general sentiment, that except in cases marked by extreme 
malignity, or some special aggravation rousing indignation 
against the offender, it could nut be executed without shock- 
ing the public sense. Yet this is just what must be said 
of the penalty of death threatened by the existing law to 
the person who kills another in what is called a fair duel— 
threatened but so rarely enforced, that it carries no terror 
with it, no terror at least of that which it threatens. It 
might be well worth a trial whether the certain expectation 
of punishment for culpable homicide by consent, the enforce- 
ment of which would surely be approved by the public 
mind, would not be more efficacious in preventing duels in 
=o life is risked, than the present empty denunciation of the 
aw, 


Homicide in a duel is 
culpable homicide in 
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232. This appears to be the correct view also, as in England 
and the United States, it is the treatment 
Unsatisfactory effects of homicide by duel as murder, and the 
of treating homicide in a . : 
diel as saurder, consequent extreme severity of the punish- 
ment for it, which has stood ia the way 
of the repression of that offence, by enlisting the sympathy of 
the public and juries in favor of duellists. Thus Alison, 
in his Principles of the Criminal Law of Scotland,® observes, 
that ‘such has been the natural and human sympathy both of 
courts and juries, with the alternative to which the best men 
are often reduced, of fighting a duel, or losing their place in 
society, that there is hardly an instance, for along period, on 
our records, of a capital sentence being pronounced on sucha 
charge, if there was nothing unusually savage or dishonourable 
in the conduct of the accused.” And after mentioning by name 
a variety of cases in which fatal duels had been fought, and in 
which the judges had laid down the law, that death by duel- 
ling was no other than murder, he says, that nevertheless 
“‘ successive verdicts of not guilty were delivered by juries.’ In 
Fden’s Principles of Criminal Law, it is stated:--‘' I have not 
found any case of an actual execution in England in conse- 
queuce of a duel fairly fought.”’ 


This is due chiefly to the treatment of homicide in a duel as 
murder. However imperative a law may be, it loses its force 
when it includes in the same prohibition, by the same name, 
and under the same penalty, acta different in their motives, 
circumstances and effects. As observed by Livingston, in the 
introductory report accompanying his draft of the Criminal 
Code of Louisiana we may, in our statutes, give the name of 
murder to deatli occasioned by a duel; but the world will not 
adopt the appellation; and a combat, sanctioned by the 
irresistible command of public opinion, and marked by no 
circumstances of peculiar malignity, will never be considered, 
prosecuted or punished, as an assassination. 





(A) Livingston observes in his report as to the punishment of duelling :—“ That 
practice, in modern times, seems to have proved how inefficient are all laws when opposed 
to public opinion, and to what degrce the fear of shame will prevail over that of punish- 
ment. Severe penalties have been denounced againstitin vain; anditis the more 
difficalt to be eradicated, beoause it prevails most where courage, a fear of disgrace, and 
® sense of persona! dignity are most perfect.” And again, “the same false sentiment 
of honour which leads to a breach of the laws in committing this offence, renders its 
punishment more difficult. Witnesses avail themselves of the principle, that they oannot 
be compelled to justify anything that may inculpate themeelves; and, therefore, neither 
geconds, nor surgeons, hor auy others, who were voluntarily present, can be induced 
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233. Attempts have sometimes been made even in England 
to reduce the offence of such homicide 
Attempts in English from murder to manslaughter. The 
law against the treat- drafts of the Code, relating to the law of 
ment of homicide in a lane ee 
Anal ae musder. omicide, presented with the fourth and 
the seventh Reports of Her Majesty’s 
Commissioners in the years 1839 and 1843, provided that, “if 
two persons deliberately agree to fight with deadly weapons, and 
ore be killed, the offence of the other is not extenuated.’”’ With 
a change in the view as to the effect of consent on the culpability 
of homicide, the draft presented with the second report of the 
English Commissioners presented in 1845, provided expressly 
that “homicide is extenuated where, if two persons deliberately 
agree to fight, a contest ensues, and one of them is killed: pro- 
vided that if such contest be with deadly weapons, the party kill- 
ing shall incur the penalties of the second class ;”’ and also that 
“homicide is not extenuated in the case of any such contest as in 
the last preceding article is mentioned where the death of the 
person killed is caused in consequence of any unfair advantage 
taken, or any unfair means used, by the party killing.”” The 
majority of the Commissioners in their notes on these provisions 
said:® ‘ An evil ingredient in the crime of murder of great 
importance is wanting to the offence of duelling: death by duel- 
ling does not, like murder, spread alarm through allranks of 
society, from the highest to the lowest. The grounds on which the 
extreme mexsure of capital punishment, in cases of murder, seems 
justifiable, are, first, to prevent the severest of personal injuries, 
and secondly, to prevent people from living in constant dread 
of being murdered. It is obvious that, in the case of duels, the 
danger is confined only to the higher class of society ; and what 
is of more consequence, noone need be in dread of dying by such 
means, unless he chooses to enter into a voluntary compact to 
violate the law. As the punishment for murder is not grounded 
on the Jewish law, nor on our moral or religious horror at the 
act, but on its prejudice to society, and chiefly on the inse- 
curity and alarm it occasions, it appears to us that there is not 
an adequate cause to justify the taking away of life, where 
death occurs in the instance of two persons voluntarily agree- 


to testify ; so that facts notorious to the world, published in every newspaper, which 
must be known and understood in order to exonerate the parties from the foul crime of 
assassination, and which, thereforo, they cannot wish to keep seoret, oan rarely be proved 
before a court of justice.” 
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ing, according to certain stipulated or implied rules, to 
give each other an opportunity of killing his antagonist. It 
seems to us that the present law is shown to be ineffectual 
in repressing the practice, and that its effect is to afford 
immunity to duellists.”’* 


The Commissioners further said : ‘* The case of treacherously 
killing in a duel, where the party killed cannot be deemed 
concurrent in producing his own death, unless indirectly and 
remotely, we propose to leave under the present provisions of 
the law. By the present law, cases of homicide which would 
otherwise have been manslaughter only, amount, where undue 
advantage is taken or unfair means are used, to murder. As 
for instance, where parties fight upon a sudden quarrel, and 
one of them is killed, this 1s murder, if the party killing 
sought or took any undue advantage, otherwise it is man- 
slaughter only (Foster, Disc. II, c. 5, 8. 8). In the same 
section also, Mr. Justice Foster, speaking of a fight upon a 
sudden quarrel, where one of the combatants is killed, says: 
‘This is holden to be manslaughter, for it was a sudden affray 
and they fought upon equal terms.’ In Whiteley’s case 
(1 Lew., 173), where a party was killed in a sudden affray, 
Mr. Justice Bayley told the jury, ‘Ifa party enters a contest 
dangerously armed, and fights under an unfair advantage, 
though mutual -blows pass, it is not manslaughter, but mur- 
der.’ And although even this case may not appear to be 
attended with alarming circumstances to the same extent as 
other murders, yet it is apprehended that the punishment of 
death in such cases would not be followed by the stifling of 
prosecutions, or the acquittals of juries by any means to the like 
extent, as is the case, according to the experience of the cri- 
minal annals of this country, and (as appears from the opinions 
we have cited) according to the experience of the Scotch and 


(B) The Oommissioncrs continued : ‘“‘ The reluctance of witnesses and juries to take 
any part in the capital conviction of a porson who has been engaged ina fair duel, 
especially if he may have reocived grievous provocation, or been the party challenged, 
must have been manifest to persons who have been present at trials of this description, 
And there have not been wanting examples of persons of high rank and character 
tending to diminish the public udium of the offence of duelling. We are, for these 
reasons, of opinion that, by abolishing the capital punishment in cases of duclling, 
not only will a just objection be removed from the law of punishing the offence with 
death, without due discrimination between that offence and other cases of marder, but 
& great stigma in our criminal jorisprudence will be taken away, that of leaving a 
very serious injury to society unrepressed, by reason of affixing a punishment for it which 
it is found generally impracticable to put into execution.” 
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American tribunals, with the punishing with death duellists 
under all circumstances.” = =. 0 2 0 
284. There is a strong concensus of opinion against treat- 
| | ing a killing in a duel as murder, and in 
eo ee cas — of the view taken by the Royal 
a a Anelonuurter ommiseioners and the Indian Commis- 
sioners. Thus Livingston in an intro- 
ductory report on his Draft of the Louisiana Criminal Code said : 
“Tf you wish to have it punished at all, it must be by its 
own name, and a proportionate punishment, nor must that be 
an infamous one. Put whatis called a fair duellist on a footing 





(C) Thomas Starkie dissented from the majority of the Commissioners, and in his 
dissenting Note said: ‘If the objection already urged against the plea of extenuation 
where a party is killed by his own consent be just, it is decisive also on the present 
question. A duelis but a compact by which each party gives leave to the other to kill 
if he oan. Looking to the motives by which duellists and the juries who try them are 
usually actuated, and the probable moral result of the proposed alteration, its adoption 
appears to me to be incxpedient. Experience leads to the conclusion that the practice is 
not controlable by mere penal laws. A party ip a duel is usually influcnced by one or 
other of two motives : he acts in a spirit of resentment arising from nuredressed injury, 
or in deference to the law of public opinion. Where the law gives no redress for a 
Revere injury to the feelings, as, for instanav, a sister's dishonour by deliberate seduction, 
the brother, to satisfy his own revenge, or it may be in expectation of effacing the 
stigma on his family, has rcoourse to arm3, and should he kill the sedncer, although the 
criminal Jaw may denounce him as a murderer, the law of pubtic opinion views the 
offence very differently, Juries, in such cases, are influenced by considerations which 
the law cannot possibly estimate or recognize, and it is impossible that they should not 
be sensible that, however deplorable the appeal to arms may be, the practice is not 
without some degree of salutary effect in restraining men from the infliction of severe 
wrongs and intolerable insults, against which the law oan afford no uleyuate protection. 
Hence arises a wide and necessary difference hetwecn the penal law and the laws of 
honour and of public opinion—a difference which can never be wholly reconciled, although 
some approach to it may be made by extending the sphere of Icgal proteution against 
injuries to the feelings, aml which difference, when it prevails to a grent extent, greatly 
weakers the effect of the penal law. The impossibility of preventing the practice of 
duelling by subjeciing offenders to even the sevcrest measure of punishment does not, 
however, by any means warrant any legislative extenuation, oxoept it can be 
founded on circumstances which the law can rccognise, «s in the case of grave 
provocation ; the law cannot be moulded for this purpose to agree with the laws of 
honour or of public opinion, and where this cannot be done, the case must stand as 
though no ground for extenuation existe]. It is urged as an argument for extenuation 
that the punishmen,, for a very serious injury to socicty (by killing a man ina duel) is 
now impracticable, and it is assuamod that the offence will be repressed by making the 
proposed alteration. I cannot accede to this opinion. I belicve that duels arise from 
motives (to which I have already alluded) which are beyond the control of mere penal 
laws ; andit ecems to me to be probable that where jaries would, under the influence of 
considerations such as have becn suggested, cvade if possible the conviction of a party 
for & ducl fairly fought where the offence was capital, they would give the same verdiot 
althongh the offence were punishable only with transportation. ‘I'o inflict a slighter 
punishment by fine, or even a torm of imprisoument, would be to trifle with so grave a 
crime. Whilst, as it seems to me, little good! could be crpeoted from the proposed 
alteration, it might, I think, be productive of much hirm in a moral soul of view. I¢ 
would be understood to manifest an alteration in the opinion of the Legislature, as to 
the heinousness of the crime of homicide, and of aourse, tend to diminish the efficacy of 
the law against it. I am induced briefly to express my opinion on the subject of the 

articular alteration of the general law concerning homioide which has been proposed, 
bit with considerable reluctance, not, indeed, because { doubt as to the inexpedicncy of 
the change, but because it is @ question of moral and publio policy which is scarocly a fit 
subject for discussion in a mere note to a proposed article.”’ 
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with a thief or a murderer, and you assure his impanity., «+ 
Let. the, severe a then, be reserved for: tread 
and ferocity; inflict a mild penalty on duels fairly conducted; : 
punish the insults which lead to them, and you will insure the - 
execution of the law.”’ Acting on this view, he provided in 8. 
555 a maximum punishment of only four years for a person. 
killing one’s adversary ina duel, except when death should 
be caused by treachery, in which case that person was to be 
deemed guilty of murder by assassination. 


The Codes of most of the European countries also provide 
only a light punishment for ordinary homicide inaduel. Thus 
the Belgic Penal Code provides that homicide in a duel shall 
be punished with imprisonment from one to five years." The 
Spanish Penal Code provides for its punishment only with 
prison majeure." § 206 of the German Penal Code provides 
that any one who kills his opponent in a duel shall be 
punished by confinement in a fortress for not less than two 
years, and if the duel is of such a nature that it must bring 
about the death of one of the two, by confinement in a fortress 
for not less than three years. Tlius is qualified, however, by 
§ 207, which provides that if the homicide has been brought 
about by means of a deliberate transgression of the agreed 
or traditional rules of duelling, the transgressor is to be 
punished according to the general regulations relating to the 
offence of homicide. 


The Italian Penal Code similarly provides in S. 239 the 
punishment of detention for a period which may not be less 
than six months and not more than five years for a person who 
ina duel kills his adversary, or makes a wound that causes 
the adversary’s death; S. 248 providing that there would be 
no mitigation of punishment for homicide or hurt on account 
of their having been caused in a duel: 1. if the conditions: 
of the combat have not been settled beforehand by the 
seconds or witnesses; 2. if the combat did not take place 
with equal arms, or with any arms other than swords, sabres, 
or pistuls of equal charge, or with arms of precision, or with 
several cuts; 3. if in the choice of arms or in the course of the 
combat there was fraud or violation of the settled conditions ; 
or 4. if it should have been expressly agreed that the duel 
would cease only with the death of one of the combatants, 
or if that condition resulted from the nature of the duel, 


Art. 430, { 22 Art, 350, 
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from the distance between the duellists, or from other settled 
conditions. 


235. The Exception 5 of 8. 300 of the Indian Penal Code, 

Homicide in a preme- though applicable tu duels, does not 
ditated fight between apply to premeditated faction fights be- 
armed factions is murs tyyeen armed persons known to each: other 
der. to be armed. The contrary was held by 
a Division Bench of Caleutta High Court in Zhe Queen v. 
Kukier Mather,® decided on the 13th November 1877, in 
which White, J., in his decision said : ** A man who, by concert 
with his adversary, goes out armed with a deadly weapon to 
feht that adversary who is also armed with a deadly weapon, 
must be aware that he runs the risk of losing his life; and as 
he voluntarily puts himself in that position, he must be taken 
to consent to incur the risk. If this reasoning 1s correct as 
regards a pair of combatants fighting by premeditation, it 
equally applies to the members of two riots or assemblies who 
avree to fizht together, and of whom someon each side are, 
to the knowledge of all the members, armed with deadly 
weapons.” 


In Empress v. Rohiinuddin,™ Ainslie and Broughton, J. J., 
held, however, that the exception did not apply to such fights 
between armed assemblies, chiefly on the pround that if it, 
applied to them, the exception 4 of the same section 800 would 
be superfluous. Ainslie, J., said: * If culpable homicide in a 
premeditated fight with deadly weapons is not murder, a 
fortiort unpremeditated culpable homicide in a sudden fight in 
the heat of passion upon a sudden quarrel would not be mur- 
der, It seems to me that the 4th exception clearly indicates 
that culpable homicide in a fight is murder unless the fight is 
unpremeditated, and is such as is therein described, sudden in 
the heat of passion and on a sudden quarrel; a fight is not 
per sea palliating circumstance, only an unpremeditated fight 
can be such. Whiere persons engave in a fight under circum- 
stances which warrant the inference that culpable homicide is 
premeditated, they ure responsible for the consequences to their 
full extent.” 


The question came next before White and Field, J. J., who 
dissented frum that decision. Referring to the chief ground 
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of that decision, White, J., said,® “If, as I think, according to 
the common and natural meaning of the words, an armed 
man, who deliberately fights with another man whom he knows 
also to be armed, consents thereby to take the risk of death, 
why is the adversary who kills him to be excluded from the 
benefit of the 5th exception, because by another exception the 
ease of a man who kills his adversary in the course of sudden 
fizht is specially provided fur. The circumstances under which 
a man slays his opponent in sudden fight are different from 
those where he slays him in premeditated fight, and if the 
Legislature intended that the offence of both should be only 
culpable homicide, the intention would naturally be shown by 
the enactment of two distinct exceptions. Again, sudden fight 
ix a distinction recognised by the English law of homicide, and 
the framers of the Cue may easily be supposed to have for that 
occasion alune made sudden fight the subject of a distinct 
exception, without imputing to them the intention thereby 
implied, by excluding from the 5th exception a case of 
premeditated fight, if it actually falls within the meaning 
of the exception. The sound construction to my mind is, 
that the Sth exception extends to all cases of death occasioned 
hy, or resulting from, premeditated acts, where the party 
killed takes the risk of the death with his own consent; and 
that the 4th exception is an independent exception, applying 
to all cases of death occurring in the course of sudden and 
unpremeditated fight, aud does notin any way bind the 
natural operation of the Sth exception.” Field J., concurred 
with the judgment of White, J., and observing that both 
parties were armed and prepared to fight, said: “ I think it 
is reasonable to say that, in entering upon that conflict, each 
party had for its object to fight for victory, and in doing so, 
knowingly and deliberately took upon itself the risks of the 
encounter ; to this state of facts I agrec that the 5th exception 
is applicable .... When a man, being one of an armed band, 
and being himself armed with a deadly weapon, takes part in 
a fight, and uses that deadly weapon against his opponents, I 
think it is reasonable to say that he was, within the 4th clause 
of 8.300, committing an act which he knew to be su imminently 
dangerous, that it must, in all probability, cause death or such 
bodily injury as is likely to cause death.... When he and _ his 
party are opposed by a number of persons similarly armed, and 
using their arms in a similar way, I think it is reasonable to say 
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that such person, within the meaning of exception 5, takes the 
risk of death with his own consent.” 

The most important case on the subject is the Full Bench 
decision in Queen Empress v. Nayamuddin™ in which Pigot, 
J., delivered the leading decision, and Sir Comer Petheram, 
C.J., and Macpherson, J., concurred with it, In that decision, 
he observed that before the exception 5 cvuld apply, 
there must appear some degree of particularity at least 
both as to the act consented to or authorized, and the 
person or persons arthorized, and said: “IT cannot read it 
as referring to anything short of suffering the infliction 
of death, or running the risk of having death inflicted, 
under some definite circumstances not merely of time, 
but of mode of inflicting it, specifically consented to, as for 
instance in the case of Suttce, or of duelling, which were, 
no doubt, chiefly in the minds of the framors of the Code. Nor 
can I understand that it contemplates a consent to the 
acts of persons not known or ascertained at the time of the 
consent being given.” With reference to the analogy of a 
fivlht between two armed individuals on which White, oJ., relicd 
in the Queen vy. Kukier Mather and in Samshere Khan v. Em- 
press, Pigot, J., pointed out, that ‘Sim such a case the cirum- 
stances do show a distinet act of the mind of cach combatant 
with respect to the other and in concert with him of willing- 
ness to encounter and suffer such known and _ anticipated acts 
of violence from that other as ke cannot defend himself from. 
Bat I think there is a distinction between such a case and that 
referred to in the following passage, at page 158 of the report 
of Sanshere Khan v. Empress, of the members of two riotous 
assemblies who ‘agree to fight together,’ and of whom some on 
each side are, to the knowledye of all the members, armed with 
deadly weapons. I do not think that from such a mere agree- 
ment to fight, such a consent as 1s contemplated by the section 
can be imputed to each member of each mob, to suffer death 
or take the risk of death at the hands of any one of the armed 
members of the other mob, by means of whichever of such 
deadly weapons, used in whatever way that person may please, 
and be able, to inflict it.” 

In the particular circumstances of the case, O’Kinealy 
and Ghose, J.J., also agrecd in thinking that the excep- 
tien did not apply, but they considered that the question 
of its applicability was not one of law, as to which any 
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general rule could be laid down, but one of fact to be decided 
with reference to the circumstances of each case. Ghose, J, 
relied upon the analogy, referred to by White, J., in Sam- 
shere Khan v. Empress,” of a fight hetween two armed persons, 
and said : ‘* In such cases, I think, it can hardly be questioned 
that the exception would apply. If so, I do not see why, when 
the fight is between a person and two or more persons, or 
between two or more persons on either side, it cannot apply. 
There is nothing in the exception itself to indicate such a 
distinction. Tuke this case: Two men, on each side, are 
determined and agree to fight each other until some one of 
them is killed or wounded. They use different weapons ; the 
two on one side use a gun and aclub, respectively, and the 
other side a sword and spear. The fight is begun, and nothing 
is shown indicating that any one of the combatants resiled 
from that determination and agreement; and in this fight one 
of then is killed. Here there was no consent given by the 
deceased to any particular person killing or wounding him, 
or as to the particular weapon that might be used for the 
purpose. Instances of this kind might be multiplied to show 
that a band of persons varying in number, and armed with 
different kinds of weapons, may fight another band of persons 
sinilarly situate, both bands agreeing to fight each other until 
one is killed. In these cases, the person killing, the person to 
be killed, the mode and the instrument by which death might 
be inflicted, would be uncertain; and yet, each one of the 
combatants might expressly consent to suffer death, or take 
the risk of death. Can it be said that in these cases the 
exception does not apply ? In a case where there is no 
express consent, the difficulty of bringing the offence within 
the exception is indeed great; but there may be facts and 
circumstances proved, which necessurily lead to an inference 
of consent, and from which the jury may find that the deceased 
took the risk of death with his own consent,” 


O’Kinealy, J., also said: “ Consent under the Code is not 
valid if obtained by either misrepresentation or concealment, 
and implies not only a knowledge of the risk but ajudgment in 
regard to it, a deliberate free act of the mind. In other words, 
before this section can be applied, it must be found that the 
person killed, with a full knowledge of the facts, determined 
to suffer death or take the risk of death, and this determination 
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continued up to, and existed at, the moment of his death. It 
appears to me difficult to assert that when two parties armed with 
lathies and spears go out to fight, the members of each party 
consent tv suffer death ; nor can it, I think, be predicated, as 
a general rule, that they consent to take the risk of death. .. . 
Iftwo men went out armed with rifles and fired at each 
other from a distance of 10 yards, and one of them was shot, 
then looking at the nature of the weapons and the short dis- 
tance which separated them, I think, looking at the illustration 
to section 87, that a Jury would be entitled to hold that they 
took the risk of suffering death. But as the existence of the 
consent at the moment the deceased received the fatal shot 
would be necessary in order that the accused should obtain the 
benefit of the exception, he could not succeed if the evidence 
pointed the other way. Thus, if the deceased declined to con- 
tinue the fight, or ran away, or showed in any other open 
manner a desire to avoid his previous consent, the accused 
could not successfully appeal to this exception. On the other 
hand, if they were armed only with ordinary walking sticks, I 
think it would be extremely difficult for a Jury to hold that the 
parties had fully before them the idea that they were running 
any risk of death, or ever consented to suffer death. Between 
these two extremes there are numerous cases different in degre>, 
in which it would be extremely difficult to state what was the 
mental attitude of the person whose death was caused when he 
was killed. If, as I have said before, the parties were armed 
With guns and were placed near each other, a Jury might well 
find that they. had undertaken the risk of death. If,on the other 
hand, there was only one or two guns amongst a great num- 
ber of people, there would be much less room for the conclu- 
sion that the deceased considered there was any risk of death or 
consented to take it. So far as I can see, the nature of the 
weapons with which the parties were armed in this case is only 
one out of many facts from which the consent of the deceased 
should be inferred : and I myself would not come to the con- 
clusion that any individual of either, of the two parties consent- 
ed to take the risk of death, when the evidence in support of 
that conclusion is simply that some of the men on both sides 
were armed with Jathies and spears.” 


Ghose and O’Kinealy, with White, J., in the case of Sam- 
shere khan,” do not appear to make a sufficient distinction 
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between a knowledge of the likelihood of death, and taking the 
risk of death with his consent. Mr. Mayne, in the last edition 
of his Commentaries on the Indian Penal Code,” observed 
that it seemed to bim certain that the exception was “ directly 
intended to abrogate the rule of English law that a combatant 
ina fair duel who kills his opponent is guilty of murder. If 
so, the rule must equally apply, however numerous the com- 
batants may be, provided they have voluntarily sought the 
contest, with a knowledge that its result may probably 
be fatal.” This observation has not been repeated in 
his work on Indian Criminal Law, which supersedes the 
Commentaries. ‘There also, he refers, however, to the confusion 
in the full bench judgment from a want of distinction between 
consenting to death and taking the risk of death, and says : ” 
‘Tn a formal duel each combatant takes the risk of a contest, 
strictly limited by rules as to weapons, duration of the combat, 
&c. But in the case of two bodies of armed men there is no 
consent to death, and no authority to inflict it. Each takes the 
chance of whatever may happen, The only question will be, 
What does he take the chance of ? Ifa party go out with their 
fists, or with ordinary sticks, they do not expect to take the 
risk of being attacked with guns or spears. But if a party 
armed with guns, spears, and /athies goes out to meet another 
party siinilarly armed, each member of the party takes the risk 
of the general result of the fight. It is impossible to dis- 
tinguish between one member and another, and to require 
proof that a man who was only armed with a Jathi took , the 
risk of being speared or shot. It is necessary to show that 
the deceased was a member of a party which went out to seek 
a contest which might end fatally, and expecting to meet a 
party similarly prepared, It is also necessary to show that 
he shared in the common purpose of his party. It is difficult 
to sce what further evidence could be given. It could hardly 
be alleged on behalf of such an individual who met with his 
death, that he took the risk of killing, but did not take the 
risk of being killed.” 


Mr. Collett also took” the view that the exception contained 
in clause 5 applied where death was caused in a fair fight with 
deadly weapons, and no undue advantage was taken, and that 
thus death caused in a fair fight by several on each side, was not 
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murder, but only culpable homicide not amounting to murder. 
He had not the advantage, however, of considering the grounds 
urged by the majority of the Full Bench of the Calcutta 
High Court. It certainly appears that in the case of a faction 
fight, the likelihood of the death of any particular individual 
is too remote for the cognizance of law. There is a certain 
risk of death in almost every act, even in the act of an even- 
ing ride or drive, or of guing under a roof which may fall, or 
of eating one’s meal which may contain poison. But no one 
thinks that a person by doing any of these acts takes the risk 
of death. ‘The danger of death in a faction fight is more than 
in these acts, but generally not sufficient to justify the fight 
being deemed a consent to take the risk of death. 


Objection has also been taken to the particularity insisted 
upon by Pigot, J. lt has been asked: ‘‘ Suppose a person 
consents with a number of persons that any one of them may 
kill him or employ any person to kill him, will not this case 
fall within the exception ?""* There is no doubt, however, 
that as a general rule, for a valid consent, the particularity of 
the act consented to as well as of the person doing it is 
necessary. In regard to the former, Breithaupt in his work 
on Volenti non fit injuria,® says: Die Kinirilligung muss sich 
auf cine konkrete ganz bestimmt bezeichnete rerletzende Handluny 
beziehen, welche der Vhater vorzunehmen beabsichtigt und der 
sich der Linicilligende unterwerfen wollte. Sv wii rde alsv noch 
heine Berechtigung zur Wegnahme eines beliebigen Geyenstandes 
vorhanden ‘sein, wenn Jemand ganz allyemein darin gewilligt 
hat, sich bestehlen zu lassen. (a) 


As to the person, Breithaupt, after observing that as a general 
rule he who consents to an injury notonly hasa certain 
person in view, but that he also especially gives him his 
consent, says that cases may be imagined in which an exception 
may he inade, as for instance when consent is not given to 
an individually definite subject but to a smaller or larger circle, 
and every one belonging to that circle can consider himself 
justified in causing the injury in question. He adds: * Unter 


(a) Conaent must refer to a quite definitely described injurious act, which the doer 
intends to undertake and to which the consenting person wishes to subject himself. 
There would therefore be no right to the removal of any artic!e at one’s option, if 
anybody had quite generally consented to allow himsclf to be robbed. 
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Umstinden ist sogar noch nicht einmal ein certus circulus 
nothwendig. Man denke an einen zum Tode verwundeten Krie- 
ger, welcher von den griisslichsten Schmerzen gepeiniqt, gang 
allgemein darum bittet, dass sich doch Jemand finden mdchte, 
welcher thm den Todesstoss giebt. In diesem Fall ist Jeder, der 
die dringende Bitte hért,ob Freund ob Feind, berechtigt, die 
Verletzung auszufiihren. Ist dagegen die Etnwilligung einer 
bestimmten Person ertheilt, so ist auch nur diese allein berechtigt 
die Handlung vorzunehmen, da derjenige, welcher tn seine Verlet- 
zing willigt, naturgemidss freie Selbstbestimmung besiiglich des 
Mittels oder Werkzeuges haben muss, dessen er sich dazu bedte- 
nen will, um sich die Verletzung zufiigen zu lassen.(’) 


936. Similarly, in cases in which the consent of the person 

hurt does not operate to altogether 

Consent is a ground avoid the criminality of the voluntary 
for mitigation of punish- : 8 

ment in case of bodily Causing of hurt, it is a ground for the 

injuries, mitigation of the punishment, and this 

for a similar reason. ‘The fact that the 

injuries were received in a combat in which the parties 

engaged by mutual agreement may be shown in mitigation of 


damages.” 


Generally it is not a ground for the mitigation of the offence, 
as the varied character of the mitigation is not such as to 
enable the Legislature to give a separate name or to provide a 
separate maximum of punishment for the mitigated offence. 
In some countries, however, even a separate maximum or 
minimum is provided. Ferlangen is indeed something more 
than consent, but § 142 of the German Penal Code provides 
the minimum of only one year’s Gefdngniss for any one welcher 
einen Anderen auf dessen Verlangen zur E'rfillung der Wehr-- 
nflicht untauglich macht, The ordinary minimum for the 
voluntary causing of grievous hurt is Zuchthaus for two years, 


(4) Under circumstances even a defined circle is not necessary. Let us imagine a 
soldicr mortally wounded who, tortured by the most frightful pains, begs generally that 
somebody may be found who will give him the deathblow. Every one in this case, whether 
fricnd or foe, who hears the argent request ia entitled to cause theinjury. If, on the 
other hand, consent hag been given to a definite person, then only that pergon is justified 
in carrying out the act, as he who consents to an injury naturally must have the free 
determination regarding the means or tool of which he wishes to avail himself in order to 
allow the injury to be caused to his person. 


(ec) Who at another's reqnest makes him unfit for the fulfilment of the duty to serve 
in the Militia. 
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from which it may be gathered how material the mitigation 
is; and the punishment for the mitigated offence would 
have been still less, if at all, if it were not that the offence 
of causing grievous hurt in such a case is not so much 
against the person hurt as against the State and the Society, 
of which that pergon is a subject or citizen. 


237. In case of offences independent of the consent of the 
_ person injured, in case of acts consented 
Absence of consent is +, by him which are an offence notwith- 
aggravation. . ° 
standing his consent the absence of con- 
sent is, on the same principles, an aggravation of the offence 
or of the penalty. Thus in India, the maximum period of 
imprisonment which may be ordered for causing miscarriage 
is three years, and if the woman should have been quick with 
child, seven years; yet when the miscarriage is caused 
without the consent of the woman, the offender may be 
punished even with transportation for life.” So causing her 
death by an act done with intent to, cause her miscarriage 
is punishable with imprisonment only up to ten years, while, 
if the act is done without the woiman’s consent, the punish- 
ment may be transportation for life. 


With the exception of France, where the existence of consent 
will in such a case be deemed only as a circonstance atienuante, 
the absence of consent isin almost every couutry deemed an 
avoravation of the offence. Thus in the Belgic Penal Code, 
which is toa great extent based on the Code Pénal, the causing 
of abortion is, when with the woman’s consent, punishable only 
with imprisonment from two to five years ; and when without 
her consent with the penalty of recluszon.* So in Spain, it is, 
when with her consent, punishable with prison mineur, and 
when without her consent with prison majeure. 


The aggravation is in some cases recognized not by the 
provision of a higher maximum of punishment, but by that of 
aminimumora higher minimum. Thus the German Penal 
Code provides the punishment of penal servitude up to five 
years for anyone who, with the consent of a female with child, 
has applied or administered to her the means to procure abor- 
tion or slay the child ia the womb.” Anyone, however, who 
wilfully slays or procures the abortion without her knowledge 
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or consent 1s to be punished with penal servitude for not less 
than two years ; and if her own death be caused by the act, 
with penal servitude forlife or for a term of not less than ten 
years. 


In the Italian law, the aggravation is provided for by the 
raising of both the maximum and the minimum punishments 
provided for the offence. Thus the Italian Penal Code enacts 
that a person procuring abortion with the consent of the 
woman is punishable only with reclusion for a term of not less 
than three months and not more than five years ; and if her 
death should have been caused thereby, fora term of not Jess 
than four and not more than seven years. On the other hand, 
the mere employment of mean3 to procure abortion without 
her consent or against her will, is punishable with reclusion 
for a term of not less than three months and not more than 
six years; and if abortion should take place, the term may 
extend to twelve years, and shall not be less than seven 
years; and if the woman should die, it may extend even to 
twenty years and shall not be less than fifteen years.“ 


238. Itisalmosta universal principle that even an approval 

Even approval, no 20t amounting to consent is a cause of, 
amounting to consent, and leads to, a mitigation of punishment. 
causes a mitigation of Thisis generally the case with the subse- - 
panbnment: _ quent approval of the act constituting the 
offence in the absence of consent. The Spanish Penal Code 
thus provides the punishment of prison correctionnalle for a 
minor contracting marriage without her father’s or mother's 
consent ; and even a subsequent approval of the marriage is 
held to mitigate the offence, and render it punishable with 
only the penalty of arret majeure.“ 
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CHAPTER XII. 
Consent IN PROCEDURE. 
Quilibet potest renunciare jurt pro se introducto. 


239. This principle is of a general application, applicable to 
ce a criminal as well as civil procecdings. It 
in vadiction, «8s however, essentially restricted to legal 
provisions intended for the benefit of 
individuals, and does not apply to the rules based on public 
policy and general considerations. It naturally has not much 
application to questions of essential jurisdiction, which, speak- 
ing generally, comes from law and not from the consent of 
litigants.’ Thus consent cannot authorize a court to act in a 
cause outside the sphere which the law has ordered for it. In 
Bhoopendro Nath v. Kalee Prosunno,’ the defect of jurisdic- 
tion was not of a subjective character, but there was an 
application for taking out, che execution of an agreement which 
was not of the character of a decree. The conduct of the 
judgment-debtors, in so far as it could operate in that way, 
had been such as to induce the new decree-holders to believe 
that they could obtain by execution all that they were 
secking for, and yet execution was not allowed, as the 
consent of the parties could not give jurisdiction. 


Some enactments expressly provide that a particular class 
of courts may, on parties’ consent, try and dispose of certain 
cases ordinarily beyond their jurisdiction. The Presidency 
Small] Cause Courts Act’ thus provides that when the parties 
to a suit, which, if the amount or value-of the subject-matter 
thereof did not exceed two thousand rupees, would be cog- 
nizable by the Small Cause Court, have entered into an 
agreement in writing that the Small Cause Court shall have 
jurisdiction to try such suit, the Court shall have jurisdiction 
to try the same, although the amount or value of the subject- 
matter thereof may exceed two thousand rupees. Similarly, 
the County Courts Act, 1888, in England provides‘ with 
respect to all actions assigned to the Queen’s Bench Division 
of the High Court, that if both parties shall agree by a 
memorandum signed by them or their respective solicitors 
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that the judge of any Court named in such memorandum shall 
have power to try such action, such judge shall have jurisdiction 
to try the same. So also, 8. 61 of the same Act provides that 
in any action in which the title to any corporeal or incorporeal 
hereditament, or to any toll, fair, market, or franchise, shall 
incidentally come in question, the Judge shall have power to 
decide the claim which it is the immediate object of the 
action to enforce, if both parties at the hearing shall consent 
in any writing to the Judge having such power. These cases 
do not constitute an exception from the rule that the courts 
acquire their jurisdiction from Jaw, as mere consent could 
give no jurisdiction in the absence-of the special provisions 
which empowcr the court or the judge to act in case of the 
parties’ consent, on the same principle on which it authorizes 
tliem to act in other contingeucics, 


Nor can consent oust the jurisdiction of any court. Thus 
in Crawley v. Luchmee Ram,’ the Principal Sudder Ameen 
dismissed the suit on the ground that the bills of lading pro- 
vided that a claim under them should come before the High 
Court of Calcutta ; but the dismissal was set aside by the’ 
Agra High Court, as it did ‘‘ not consider that any clause 
which ousts the jurisdiction of the Civil Courts of these Pro- 
vinces in cases of dispute between the parties in favour of the 
High Court of Calcutta, which in such a matter has no jurisdic- 
tion, could have any legal effect or could be pleaded in bar of 
a suit brought into a competent Civil Court having jurisdiction, 
by either of the parties.” 


It is on this principle, that a person who is not a judge 
cannot act as a Judge. The aboot Court of Illinois has 
repeatedly held both in civil and criminal cases, that a mem- 
ber of the Bar, even with the consent of the parties, cannot 
eXercise judicial powers, and any judgment passed in their 
exercise will be void.® So far is the rule carried, that if 
a Magistrate goes outside the local limits of his jurisdic- 
tion, he has no jurisdiction whatever, and no waiver or 
agreement made before him by the claimant of the property 
attached by him can give him jurisdiction.’ 


&§ 1] Agra, 139. | Bishop Ve Nelson, 88 Tll., 496. 
® Hoagland v. Creed, 81 Ill., 606. Cobb v. People, 84 Ill., 611. 
t Blook v. Henderson, 82 Ga., 28. 


a 
f 
ae a 


240. The inefficacy of consent in regard to jurisdiction applies 
Consent cannot give specially to jurisdiction over the robsects 
jurisdiction over eubject- matter, which cannot be given or en- 
mianteys larged by consent even in civil cases.* 
Mr. Hawes, in his work on the Jurisdiction of Courts, says : 
“Defects in the jurisdiction of a court over the subject- 
matter of a cause are fatal and cannot be waived. No act or 
consent of parties in such a case can confer jurisdiction.’ ... 
When a tribunal has not jurisdiction over the subject-matter, 
no averment can supply the defect ; no amount of proof can 
alter the case. Neither the acquiescence of the parties, nor 
their solicitations, can authorize any court to determine any 
matter over which the law has not authorized it to act.” ° 


In Jackson yv. Ashton," the bill was dismissed for want 
of jurisdiction, even though the opposite party not only did 
not raise any objection to the jurisdiction, but “was anxious 
that the court should hear and determine the cause,’’ and the 
defect in the jurisdiction arose merely from a non-description of 
the circumstance which could give Jurisdiction to the court. 


So far is the rule carried, that, as observed by Mr. Hawes,” 
‘when jurisdiction is by law conferred upon a court, only 
upon the existence of certain conditions, parties may not 
waive the conditions and thus confer jurisdiction.” 


In India also, it is quite settled, that even express consent 
of the parties cannot confer on a court such Jurisdiction as it 
does not possess, and that it will not give power to a court 
to pass a decree which it is otherwise not competent to pass. 


In The Government of Bombay v. Ranmalsingjt* the suit 
was for immoveable property in foreign territory, and both the 
parties were willing that the case should be decided on the 
merits, yet the lower court’s decree was set aside by the High 
Court “as having been made without jurisdiction ;” Sargent, 
C. J., observing in the judgment of the court that ‘* no consent 
of parties can give to the court a jurisdiction which it docs not 
possess over the subject-matter of the suit.” 


8 Doctor v. Hartman, 24 Ind., 221, 11 8 Pet., 148, 
Damp r. Town of Dane, 29 Wis., 419. 19 Hawes Juris,, 16. 
Fleischman v, Walker, 91 Ill., 818. 18 Kudambinee Dossee v. Doorga Churn 
9 P13, Dutt, Marsh., 4. 
10 Wansley e. Robinson, 23 La. Ann,, 16 Ramrao Tatyaji v. Babaji Dhonji, 
7198 ; St. Louis and 8. Co. v. Sando- 1. L. B., XX ssom., 682. 
val 0. Co., LL 15 IX B. H. O, R., 242, 


This was expressly recognized by the. Judicial Comimittee.of 
the Privy Council in Ledgard v. Bull ;!* in which Lord Watson, 
in delivering their Lordships’ judgment, observed that “ when 
the Judge has no inherent jurisdiction over the subject-matter. 
ofa suit, the parties cannot, by their mutual consent, convert it 
into a proper judicial process, although they may constitute the 
Judge their arbiter and be bound by his decision on the merits 
when these are submitted to him.” The observation was wlira 
vires, but it has been repeatedly followed in the Indian courts. 
Thus in Ladli Bega m v. Raye Rabia" the defendant objected 
to the jurisdiction of the Original Court, but on appeal by the 
plaintiff from the decision which was in his favour, he did not 
take that objection in the lower Appellate Court, where 
the decision was against him. On appeal to the High Court, 
the decree was set aside for want of jurisdiction, it being held 
that the failure to take the objection in the lower court, 
‘would not clothe the District Court with a jurisdiction not 
given it by law.” 


241. The same rule applies to appeals also. Thus in 
_  Aukhil Chunder Sen v. Mohiny Mohun 
_ Consent cannot give Dgss,® Morris, J., observed that “the 
jurisdiction over ap- : : 
peala, preponderance of authority favors the 
view that where a Court has no juris- 
diction to entertain an appeal, no consent of parties can give it 
a jurisdiction which it does not by law possess.” In ALinakshi 
v. Subramanya” there was no subjective defect of jurisdiction, 
and the defect arose only from the circumstance that the appeal 
was not allowed by law. No objection was taken while the 
appeal was pending before the High Court, and it was contended 
before the Judicial Committee of the Privy Council that the right 
to object to the jurisdiction must be considered to. have been 
waived. The contention was overruled, however, and Sir 
Richard Baggallay, in delivering their Lordships’ decision, 
observed, that “‘no amount of consent under such circumstances 
could confer jurisdiction where no jurisdiction exists. . . There 
was an inherent incompetency in the High Court to deal with 
the question brought before it, and no consent could have 
conferred upon the High Court that jurisdiction which it never 
possessed.’ 


In the United States, Mr. Hawes observes that neither con- 
sent nor long acquiescence of parties will give an appellate 


10 TR, XIII A., 134. | 13 I, L, R., V Cal., 489. 
17 I, L, B., XII Bom, 660. 19 TL, R, XIV I. A., 160, 


464, OBJECTION TO JUB:SDICTION MAY BE TAKEN AT ANY STAGE, |S. 242. 


court jurisdiction over an appeal.” It has been repeatedly held, 
that a criminal cuse not ripe for appeal, cannot be carried into 
the Appellate Court by agreement.” In Perkins v. Perkins it 
was said that the appearance of the plaintiff after the appeal, 
and submitting to the jurisdiction of the court by proceeding 
to trial on the merits, were equivalent to a waiver of all excep- 
tions to the appeal and to the jurisdiction of the court. 
This was also admitted to be the law, “when the want of 
jurisdiction arises from the want of legal notice.” The court 
after observing that, pointed out that “ when the want of 
jurisdiction appears of record, the defect cannot be supplied by 
the submission of the party ; for the agreement of the parties 
cannot alter the law, nor make that good which the law makes 
void.” In some cases, the objection to the jurisdiction is 
allowed to be taken even by the appellant.” * 


242, It is on this very ground, that it is considered a 
a _.. general maxim, that the plea of juris- 
_ Objection ro jurisdic- diction, when apparent on the record, 
tion may be taken atany 
stage of proceedings. may be taken at any stage of the pro- 
| ceedings ;* and cannot be considered 
waived by the parties.* Thus in Wahid Aliv. Inayet Ali,” 
even a plea as to the execution not being barred by limitation 
law was treated as one of jurisdiction, and allowed to be 
raised for the frst time after remand on special appeal. In 
Ganpatrao v. Bai Suraj,” the defect of jurisdiction consisted 
only of the circumstance that the court was not of the lowest 
grade competent to try the suit, and an objection to it was 
allowed to be raised for the first time on special appeal from 
the final decision, even though the first order of remand 
by the lower Appellate Court was not appcaled against. 
In Naunhoo Singh v. Tofan Singh,” the objection to the 
Moonsiff’s jurisdiction was allowed to bo taken, for the first 
time, when the case went to the High Court 4 second time 
on special appeal, though the parties had allowed five adjudi- 
cations in the courts below without raising any objection as 
to that point. In Macdonald v. Riddell,® the plea to the 
jurisdiction was allowed to be taken for the first time on 


70 Hawes Jurie., 15. NidhiLelr,. Mazhar Hussain, I.L.R. 
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33 Nubcen Kishen Mookerjee v, Shib 3” XIV W. B., 229. 


Pershad, Vil W. B., 38 XVI W. KR, Cr., 69. 


8. 242.) OBJECTION TO JURISDICTION MAY BE TAKEN AT ANY STAGE. 465 


special appeal, and Ainslie, J., in delivering the Judgment of 
the court, observed that ‘neither the ignorance aud conse- 
quent silence of the parties, nor their consent, can vest a 
magistrate with powers which the law does not give him.” 
In Trimbakji v. Tomu,” the Bombay High Court even allowed 
a plaintiff who had instituted the suit in a court to object: 
for the first time to the jurisdiction of that court on special 
appeal. It was contended that the plaintiff having himself 
selected the forum could not take that objection, but the 
contention was overruled on the ground “that if express 
consent could not give jurisdiction, much less could a 
mistake in the selection of a court to’bring a suit in.” 


Tt is sometimes indeed held that the objection to jurisdic- 
tion may not be taken for the first time on the second appeal, 
and the prohibition is not seldom extended even to the first 
appeal.” So far is the rule cared, that in 4/ohammed 
Lossein v. Akhaya Narayan,” the objection was taken in the 
first court, but still held to be waived, as it was not taken in 
the lower Appellate Court. This is, however, usually in cases 
in which the facts giving rise to the objection are not patent 
on the record ; as if is presumed that if there were an irre- 
gularity, the objection would have been raised at an earlier 
stage of the proceedings, when its correctness could easily. 
be tested. Most of the decisions against taking the 
objection at a later stage are expressly coupled with the 
proviso that the objection, when apparent on the face of 
the record, may be taken at any stage.” In Bapuji Auditram 
v. Limedbhai® the objection to the jurisdiction was not allowed 
to be raised for the first time on special appeal, as it was not 
patent on the face of the record that the court of the first 
instance had no jurisdiction. The general rule thus is, 
that if the original court find a jurisdictional fact so as to’ 
retain the jurisdiction, and the finding is not appealed 
against, objection to the jurisdiction may not be taken on 


the second appeal.” 


In Koylash Chunder v. Ashruf Ali,® a suit was remanded for 
trial on the merits by the lower appellate court, which held 


II B. H. O. R., 192. $8 VITILTB. H.O. R., A., C., 245. 
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it to be within the jurisdiction of the original court; and on 
second appeal from the decision on the merits, the objection to 
the jurisdiction was not allowed to be raised, as it had not been 
raised at the proper time on appeal from the order of remand. 
This decision does not, however, appear to be tenable, as 
merely not appealing from an order at once does not 
necessarily estop a party from objecting to it on — from 
the final decision in the proceedings. Thus in Goodall vy. 
Mussoorie Bank,* san assignee from a judgment-debtor who 
was not a party toa suit was made a party to the execution- 
proceedings, and the order making him a party was not 
appealed against. He appealed, however, against a subse- 
quent order asking him to produce the shares which had been 
assigned to him, and directing that in case of default, his 
property was to be suld. It was contended that objection 
could not then be taken to the jurisdiction to pass the first 
order making him a party ; but the contention was overruled, 
Straight, J., observing that he had “no hesitation in holding 
that in an appeal of the kind before me, where the objection 
goes to the very root of the matter and to the authority of 
the Court to make the order in the sense that it had no 
jurisdiction at all, I am entitled to entertain it, and if it has 
force, to give effect to it.” 


243. However though express consent or waiver will not 
give jurisdiction to a court over a suit or 
appeal which it does not possess by law, a 
party may well be estopped from pleading 
the absence of jurisdiction by failure to take objection to it at 
the proper time. This is specially the case in India, where 
unlike England there is a system of courts organized in a regu- 
lar gradation of dependence on the High Courts, and where an 
error as to jurisdiction may always be corrected on appeal or 
review. 


Estoppel from plea of 
jurisdiction, . 


In England, this was not practicable, and unless a prohibi- 
tion were granted, or the proceedings quashed on a certiorari, 
there was no other way to try the jurisdiction than by an 
action against those who made or acted on the order. Thus an 
action of trespass was suggested by Martin, B., in Denton v. 
Marshall” as the proper way of trying the validity of an order 
of a County Court. Naturally absence of jurisdiction was held 
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there to make the proceedings absolutely null, as if they had not 
taken place at all. Even there, however, a change is being made. 
Thus in Steed v. Preece,® the Master of Rolls considered it a 
good answer to an application founded on the court having 
sold property without jurisdiction, that there was a decree 
standing unreversed, and directing the sale. §S. 114 of the 
County Courts Act directly contemplates that whenever an 
action or matter 1s commenced over which the Court has no 
jurisdiction, it shall be struck out, only ‘‘unless the parties 
consent to the court having jurisdiction.” The rough method 
of treating the order of a Court as no order at all, or of 
secking by a suit to expel a person whom thut order has defi- 
nitely placed in possession, has no proper application where 
provision is made for such a proceeding, and where the order 
itself may be brought under review by precisely the same 
authorities , who will have to dispose of the suit brought to 
test its validity. 


West, J., in delivering the judgment of a Division Bench of 
the Bombay High Court in Naro Hari v. Anpurnabai,” said : 
‘ By providing the one method of redress, the Legislature has 
tacitly excluded the other. . . . There seems to be no reason, 
on principle, why, in India end for a Court having general juris- 
diction, a question of jurisdiction arising on this puint (subject- 
matter) should not, at least as regards the party on whom the 
jurisdiction immediately bears, be concladed by submission or 
by failure to take the steps, which the law prescribes for 
getting rid of an erroneous order just as much as a question of 
pereonal jurisdiction. Every decree is a command to a person, 
and whether his possible ground of objection is that the Court 
has no jurisdiction to command him af all, or none to command 
him in the particular case and as to tho particular subject- 
matter, seems to make no differenee in principle. ... It is 
commonly said that a question of jurisdiction may be raised at 
any time; where proceedings are laid down for determining 
the question, it should be ‘any timein the course of those 
proceedings.’ He, who, having an appeal and a special appeal 
ona question of jurisdiction, has not availed himself of those 
remedies, renunciavit jurt pro se introducto. The public in- 
terest is not concerned when the matter has once been placeit 
before a Cuurt having full jurisdiction over the person and the 
cause, and an omission to urge objections there is to be treated 
when the proceedings have been completed as conclusive.” 
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The Calcutta High Court also has taken the same view. 
Thus in Teekum Lall Dass v. Peter MacArthur,” a decree for 
reut obtained from a civil court was sustained on the ground 
uf the defendant’s acquiescence iu the court’s jurisdiction over 
the suit. Markby, J., in delivering the judgment of that court 
in Drobo Meyee v. Bipin Mundul® observed, that ‘* the appli- 
cant tock his chance of a decision in his favour in the Court 
of the Collector, without in any way protesting against the 
jurisdiction, And though his conduct in this respect will not 
give that court jurisdiction, still, it is, in our opinion, sufficient 
to prevent him coming before this Court, and asking 
it to exercise its extraordinary powers of relief in his favour, 
by setting aside proceedings of which he was willing enough 
to avail himself su long as there was a chance of their turning 
out to his own advantage.’ In Ooma Sundurce v. Bepin 
Beharee® a suit was brought to set aside, on the ground of 
fraud, a sale made in exccution of a decree of a Revenue 
Court, and the sale was not allowed to be impeached for want of 
jurisdiction, as that objection had not been taken in the prior 
proceedings and not even in the plaint in that suit. In Radha 
Gobind Gossam’i v. Ooma Sunduree Dossia, © a decree of a 
Burdwan Court was transmitted fer execution to Beerbhoom 
District, aud in the course of execution-proceedings there, some 
property was attached, aud the judgment-debtor prayed for 
a month’s time, alleging that if the debt was not satisfied in 
that period, the property attached might be sold without 
further notice ; and after that a plea to the jurisdiction of the 
court passing the decree was not allowed to be taken by him. 


In Nehora Roy v. Radha Pershad Singh,“ an objection as to 
the jurisdiction of a court executing a decree was not alluwed 
to be taken after the proceedings had been carried on for ten 
years in that court, without any objection to the jurisdiction 
aud with full acquiescence in it. In Gopi Nath v. Bhugicat 
Pershad,” Mitter, J., in delivering the judgment of the 
court observed, that “in the suit of 1860, there was no objec- 
tion taken that the Munsif had no jurisdiction to entertain it, 
and, therefore, the parties being the same, it may be taken as 
conclusively decided by that suit as hetween them that the 
Munsif in that suit had jurisdiction to entertain it.” 
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The Indian legislature also bas adopted the same view. 
Thus it bas been enacted in the Suits Valuation Act, 1887, that 
an objection that, by reason of the over-valuation or under- 
valuation of a suit or appeal, a court of first instance or lower 
appellate Court, which had not jurisdiction with respect to the 
suit or appeal, exercised jurisdiction with respect thereto, 
shall not be entertained by an appellate Court unless :— 
(a) the objection was taken in the Court of first instance at 
or before the hearing at which issues were first framed and 
recorded, or in the Lower Appellate Court in the memorandum 
of appeal to that Court, or (6) the Appellate Court is satisfied, 
that the suit or appeal was over-valued or under-valued, and 
that the over-valuation or under-valuation thereof has pre- 
judicially affected the disposal of the suit or appeal on its 
merits. Even in cases, in which an objection is allowed to be 
taken, the proceedings shall not be deemed void on account of 
it, but the Appellate Court, unless satisfied that the mistake 
prejudicially affected the disposal, shall proceed: to dispose 
of the appexl as if there had been no defect of jurisdiction ; 
and when it is satisfied of the prejudice, and not having the 
materials necessary for the determination of the other grounds 
of the appeal to itself, remands the suit or appeal, or frames 
and refers issues for trial, or requires additional evidence to 
be taken, it shall direct its order to a court competent to 
entertain the suit or appeal. It is further declared in the Act, 
that the same provisions shall apply so far as may be, to a 
Court exercising revisional jurisdiction. These provisions 
are of a very comprehensive character, and apply not only 
where the over-valuation or under-valuation is due merely to a 
mistake in estimating the value of the subject-matter, but also 
where there has been a mistake in principle,“ or even an inten- 
tional over-valuation with a view to exclude the jurisdiction of 
a court of exclusive jurisdiction.““* Similar provisions have 
been enacted in regard to some other cases also for avoiding the 
ordinary consequences of an absence of jurisdiction, but further 
reference need not be made to them here." 


A similar view appears to have been taken in some cases in 
the United Statesalso. Thusin Ways v. Fritton,* the objection 
was that the State Court had no jurisdiction over the proceed- 
ings, and Huut, J., in delivering the opinion of the Court, 
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said:—“To be available here an objection must have been 
taken in the Court below. Unless so taken it will not be 
heard here. It is uot competent to a party to assent to a 
proceeding in the Court below, take his chances of success 
and, upon failure, come ivere and object that the Court beluw 
had no authority to take the proceeding. This point comes 
before us at every term and is always decided the same way.” 


In Ponder v. Moselley,® Lancaster, J., in delivering the 
opinion of the Court observed that “the defendants having 
appeared in Court, and pleaded to the action, thereby admitted 
legal notice of the institution of the suit, as wellalso as the 
jurisdiction of the Court, not only of the parties to the action, 
but ulso of the subject-matter of the suit.” This can of 
course apply to the facts on which the jurisdiction over subject- 
matter depends, but will not affect a case in which the defect 
vf jurisdiction is apparent or the record. 


244, There is a greater unanimity of opinion as to the 
waiver of the defect of jurisdiction 
Waiver of defect of other than that over subject-matter. Thus 
certain other sorts of ., . . 
jurisdiction. it is generally considered that the non- 
existence of other facts necessary for the 
Jurisdiction may be waived. For instance, where it depends 
on the residence of the parties or other similar facts, consent 
will, in the absence of special circumstances, be deemed to 
establish those facts, and an objection to their existence may 
be weived.” Thus Mr. Black’ observes: ‘* We are told that 
it is only when a judge or court has no jurisdiction of the 
subject-matter of the proceeding or action in which an order 
is made or a judgment rendered, that such order or judg- 
ment is wholly void, and that the maxim applies that consent 
cannot give jurisdiction. In all other cases the objection to 
the exercise of the jurisdiction may be waived, and is waived 
when not taken at the time the exercise of the jurisdiction 
is first claimed.” * 


As an instance, reference may be made to the effect of 
consent on the courts’ power to give a decree in regard to 
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matters connected with a claim. Thus it is a general rule 
that a court has jurisdiction only to decide the issues raised by 
the pleadings, and if it goes beyond them, all the provisions 
relating to the matters outside the pleadings are deemed 
void.’ This rule does not apply, however, to a consent 
decree which is not invalid, if its provisions do not go beyond 
the general scope of the cause made by the pleadings. Thus 
in Pletcher v. Holmes,* a suit was brought to foreclose a 
mortgave, and a personal decree given against the defendant 
by consent. Referring to the decree, the Court said: * It 
cannot be doubted that without May’s consent such a judg- 
ment against him, upon that complaint, would not have 
been warranted. But he consented to it. Was it then void as 
against May, because the complaint did not allege sufficient 
facts to justify it without such consent? Wecan conceive of 
no reason why ajudgment entered by agreement, by a Court of 
general Jurisdiction, having power in a proper case to render 
such a judgment, and having the parties before it, should not 
bind those by whose agreement it is entered, notwithstanding 
the pleadings would not, ina contested case authorise such a 
judgment. ‘Lhe object of a complaint is to inform the defen- 
dant of the nature of the plaintiff’s case. It is for his protec. 
tion that it is required. Ifhe wishes to waive it, or agrees 
to the granting of greater relief than could otherwise be 
given under ite averments, without amendment, and such relief 
is given by his consent, we think that the judgment is not even 
erroneous, and much less void as to him.”’ And this was cited 
with approval in Schmidt v. Oregon Gold Mining Co.,° in which 
case certain costs of a referee and stenographer were allowed 
with consent, even though they had not been claimed. 


The waiver will, of course, not affect the rights of any 
person other than the parties to the suit. Thus a judgment 
obtained in a district other than that of the defen- 
dant’s residence, on an agreement between the parties to 
acknowledge the jurisdiction, was held to be void as against 
subsequent judgment-creditors who obtained their judgments 
in the proper district.° In Sankumant v. koran,’ a person 
objected to the attachment of his property in execution of a 
decree on the ground that the court passing the decree had no 
jurisdiction to pass the same, as the suit in which the decree 


8 Vide Chand’s Res. Jud., 451-453. ® Georgia Rail. & Bank Oo, v. Harris, 
+ 25 Ind., 468. a., 627. 
8 93 Oreg., 9. 11.L. B., XML Mad., 211. 


479 WAIVER OF DEFECT OF CERTAIN SORTS OF JURISDICTION. (8. a4. 


was passed had been transferred to that court without notice 
to the defendant in that suit; and the objection was disallowed 
on the ground that the defendant had waived the same by not 
raising it at the proper time. It is, however, to be borne in 
mind, that this objection was in regard merely to a matter of 
procedure, and the court had jurisdiction over the proceedings as 
between the decree-holder and the objecting party. The court 
thus said: ** Nor do we think that the present defendants, who 
were no parties to the decree in original suit No. 25 of 1888, 
and as between whom and the plaintiff the execution-creditor in 
the Cochin Subordinate Court, the Calicut Subordinate Court 
has jurisdiction, are entitled to rely on the provisions of section 
25, of which the defendants in original suit No. 25 of 1883 did 
not avail themselves and thereby call in question the jurisdic- 
tion of the Cochin Subordinate Court.” 


Nor do the courts recognize collusive agreements entered 
into simply with a view to give jurisdiction toa court. Thus 
in Cameron v. Hodges,? Miller, J., in delivering the opinion of 
the United States Supreme Court, said: “¢ This court has uni- 
formly acted upon the principle that, in order to protect itself 
from collusive agreements between parties who wish to litigate 
their controversies in the Federal Courts, it would, on its own 
motion, take the objection of the want of jurisdiction in the 
Circuit Court especially as regards citizenship.” ° This appears 
to be due chiefly to the circumstance that in cases before 
Federal Courts, the citizenship of the parties 1s often an essential 
constituent of jurisdiction, It has thus been repeatedly held 
by the Supreme Courtof United States, that the question of 
jurisdiction in such cases when dependent on the citizenship of 
the parties must be determined by the court, even if the 
parties do not raise it, or expressly aver that the case be con- 
sidered upon its merits.” 


Thus in Hartog v. Memory,” the Court said: ‘If, from 
any source, the cuurt is led to suspect that its jurisdiction has 
been imposed upon by the collusion of the parties or in any 
other way, it may at once of its own motion cause the necessury 
enquiry to be made, either by having the proper issue joined 
and tried, or by eome other appropriate fourm of proceeding, 
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and act as justice may require, for its own protection against 
fraud or imposition. 


245. In India, it appears to be generally held that the 


defect of local jurisdicti 
defect of rieet local jurisdiction also may not 
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ee bai,” the Original Court asserted its 


jurisdiction on the ground that the bond sued upon was 
executed within the local limits of its jurisdiction. Two of 
the defendants had not objected to the jurisdiction, and ‘it was 
contended before the High Court, that the lower Appellate 
Court could not set aside the decree at least as against those 
two. The contention was, however, overruled, and West, J., 
in delivering the judement of the High Court, observed, “that 
consent or appearance does not pive jurisdiction to a court 
of limited jurisdiction, though the waiver may be sufficient in a 
court of superior jurisdiction. . . . The consent which waives 
an irregularity or allows the court to exercise a power vested in 
It on a wrong reason instead of the right one, on which it might 
have rested, cannot give the authority itself as an attribute of 
the Court. which must directly or indirectly emanate from the 
sovereign.” The observation as to the waiver in a court of 
superior jurisdiction was made with reference to the decision 
in Oulton v. Radcliffe? in which that doctrine was based on the 
ground that the -Palatinate Court in that case was a superior 
court, having ‘* jurisdiction over matters arising elsewhere 
than within the county.” It is clear that in the case of such 
courts, the question of the absence of local jurisdiction could 
not arise. Brett, J.. expressly pointed out, however, that “ if 
its jurisdiction had been confined to the limits of the county, 
T should have thought that that would have made it a court 
of inferior jurisdiction.” In this sense, all the courts in. 
British India would be inferior courts, in connection with 
which the absence of local jurisdiction may not be waived. 


In Narain Das v. Kotu Mal,“ the defect was of local juris- 
diction, as the defendants resided outside the local limits of the 
Court’s jurisdiction, and jurisdiction was claimed only on the 
ground that the defendants’ agent executed the hundis sued 
upon inside those limits, which was finally held not to constitute 
a cause of action. On first appeal, the counsel for the 
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defendants expressly stated before the lower Appellate Court that 
he had no objection on the ground of jurisdiction; but vn a 
subsequent appeal to that same court he raised that objec- 
tion, and the court disallowed it on the ground of the prior 
coasent. The Punjab Chief Court, however, held that the 
objection could be raised at that stage, Rattigan, J., in delivering 
the judgment of the court, observing that, “if, as is settled 
law, the express consent of parties cannot confer jurisdiction on 
a court which does not otherwise possess it ; the omission or 
refusal on the part of the defendant to raise the objection of 
want of jurisdiction cannot relieve the court which is trying 
the suit, of the duty of determining whether it has or has not 
jurisdiction to hear it.” 


Section 20 of the Civil Procedure Code, however, directly 
coutemplates cases in which a suit may be brought ayainst a 
person in a court simply because another defendant resides or 
carries on business or works for gain inside the local area of 
its jurisdiction; and under that section, the objection by 
the person outside the jurisdiction must be made at the earliest 
opportunity, and in all cases befure the issues are settled ; and 
any defendant not so applying is deemed to have acquiesecd in 
the institution of the suit in that court. 


In some such cases, proceedings can be commenced only 
after special leave has been obtained. Thus the Charters of 
the Presidency High Courts provide, that, in suits other than 
those for land or other immovable property, if the cause 
shall have arisen only in part within the local limits of their 
respective ordinary original jurisdictions, a suit may be 
brought in them, ‘in case the leave of the court shall have 
been first obtained.” Similarly, the English County Courts 
Act, 1888,"* provides that every action or matter may be 
commenced by leave of the judge or registrar, in the court 
within the district of which the defendant, or onc of the 
defendants, dwelt, or carried on business, at any time within 
six calendar months next before the time of the commence- 
ment, or, with the like leave, in the court, in the local limits 
of whose jurisdiction the cause of action or claim wholly, or in 
part, arose. 


15 Viraragav r. Krishnasami, I. L. 16 51 & 52 Vict., O, 48, 8. 74. 
R., VI Mad., 344. 
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In these cases, the plaintiff's consent is the very origin of the 
jurisdiction of the Court. The’ defendant’s consent is -not 
directly material, and the objection to the non-existence of 
jurisdiction is, in all such cases, deemed to be waived, if the 
defendant proceeds without making the objection. Thus, in 
Jones v. James” the defendant who had, for five years, resided 
out of the jurisdiction of the County court, in which the cause 
of action arose, was served with a summons issued out of that 
court, and was, at the time, served with an order of the judge 
of that conrt, more than two years before, granting leave to 
the plaintiff to issue a summons against the defendants. The 
defendant gave notice to the clerk of his intention to rely 
upon the defence of the Statute of Limitations, and afterwards 
move for a prohibition; and it was held, that this notice was 
equivalent to pleading, and “ by thus coming in and pleading, 
the defendant deprived ‘himself of the power of examining 
minutely into the regularity of that process by which he was 
called upon to appear, and that, as against him, it must be 
considered as perfectly valid.” Erle, J., in the course of the 
argument pointed out, that * where an inferior Court has 
no jurisdiction from the beginning, a party by taking a 
step in a cause before it does not waive his right to object to 
the want of jurisdiction ; but jurisdiction is sometimes con- 
tingent ; in such case, if the defendant docs not, by objecting: 
at. the proper time, exercise his right of destroying the juris- 
diction, he cannot do so afterwards.” 


In ALoore v. Ganjee, leave lad not been obtained and the 
case was heard and partly decided before the objection was 
taken, and it was, therefore, held to have been waived. Cave, 
J., with whom Smith, J., concurred, observed, that “the 
objection to the jurisdiction of the Court may be wai ved by 
taking any step in the proceedings before applving to dismiss 
the action.” 


In the United States also, it is held that where the place of 
trial is changed by consent, no order for such change is 
necessary, and the consent of the parties, and the filing of the 
papers in the court to which the cause is transferred, is all 
that is required to give jurisdiction to that court.” 


In regard to criminal proceedings, the Jaw is quite settled 
in British India, as 8S. 531 of the Criminal Procedure Code 
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abner that no finding, sentence or order of any Criminal 
ourt shall be set aside mercly on the ground that the inquiry, 
trial or other proceeding in the course of which it was arrived 
at, or passed, took place ina wrong Sessions Jivision, Dis- 
trict, Sub-division, or other local area, unless it appears that 
such error occasioned a failure of justice.” 


246.. In ordinary cases, it appears to be settled law, that 
the defect of jurisdiction over a person 
may be waived by him.” Ifa Court has 
jurisdiction of the subject-matter, a 
party may voluntarily submit himself to such Jurisdiction, or 
may, by failing to object thereto at the proper time, waive 
his right to contest it. 


Waiver of defect of 
jurisdiction over person, 


In Kenney v. Greer,” the question arose under astatute which 
prohibited the suing of a defendant out of the country where he 
resides or may be found, except in certain cases. It had been 
passed subsequently to the Acts conferring upon the Circuit 
Courts general jurisdiction of all actions arising in the 
country, and for the benefit of defendants, and not to limit the 
jurisdiction of the Circuit Courts, and it was held that the 
right of not being sued in certain cases being a privilege of 
the defendant, he had the right to waive it, and must be 
deemed to have waived it, unless he made his objecticn to 
the writ served upon him in due time. 


247. When the hmitation of jurisdiction is in regard to a 
certain person or class of persons, he or 
Waiver of personal they may, of course, waive the privilege, 
exemption from juris- : aa aes eee 33 
diction. and thus give jurisdiction to the court. 
In Manohar v. Bhivrav,* the defendant 
objected to the execution of a decree on the ground that he 
asa Sirdar, was not subject to the jurisdiction of the court 
passing it. A Full Bench of Bombay High Court disallowed 
the objection, and Westropp, J., in the judgment of the 
Court, said: ‘Before the Alunsif the applicant either did, 
or did not, raise the objection of want of jurisdiction. If he 
raised it, and the Munsif wrongly disallowed it, he ought to 
have appealed to the Judge ; and there would have been a 
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special appeal to this Court. But if he did not raise it, he 
must be taken to have waived it; and it is certainly too late 
for him to raise it now, when the Munsiff’s, decree is sought 
to be executed.” Independent Princes” and foreign ambassa- 
dors* are often held to be able to waive their privilege of 
exemption, and to elect to submit to the jurisdiction of any 
court. The Maharaja of Tipperah often waived his personal 
exemption from the jurisdiction of the civil courts in British 
Tudia, though a waiver in one suit will not operate as such in 
other suits.” The Criminal Procedure Code expressly pro- 
vides that a European British subject may waive his right of 
trial as such.* 


Speaking of the rule, Mr. Hawes observes, that “if a court 
las jurisdiction of the subject-matter and over the person, 
and a defendant has some privilege, which exempts him 
from the jurisdiction, he may waive it, if he chvoses to do 
so.” Mr. Herman also Jays down that “a privilege 
defeating jurisdiction may be waived, if the court has jurisdic- 
tion over the subject-matter.”® ‘hus, in McCormick v. 
Pennsylvania Central Railroad Co.," it was held, that ‘* where 
the court has the jurisdiction of the subject-matter or cause 
of action, consent may confer jurisdiction of the person ; and 
that such consent may be expressed by a foreign corporation 
Phe aia by attorney and answering generally in the 
action. 


It is somewhat ona similar principle, that, as observed by 
Dr. Bishop, ” “with the detendant’s consent, the venue may 
be changed back to the original county; for, in the words of 
Stone, J., itis a matter of ‘ privilege secured to the prisoner, 
which he may waive, either before or after the order changing 
the venue has been entered.’* ”’ 


248. Judges are in some cases disqualified from trying 
particular causes, as for instance, on 
account of a direct interest in their result, 
or of a relationship with the parties to 
them. The disqualification in English 


Disqualification of a 
Judge at common law 
may be waived, 
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law is the result generally of common law principles. It is 
sometimes considered that the disqualification does not affect 
essential jurisdiction, and does not make the proceedings of 
the judge void.* It is held in some of the States of the 
American Union also, that the recusation of a judge does not 
affect jurisdiction, but is merely a ground to set aside the 
judgment on error ur appeal.” 


The weight of opinion, however, is in favor of the view, that 
the disqualification affects jurisdiction, but where it results 
only from common law, jurisdiction may be restored by 
consent, or by waiver express or implied, as by failing to 
raise the objection at the trial. * Thus in Zhe (Queen v. The 
Cheltenham Commissioners,” Yord Denman, C. J., observed, 
that ‘if all parties know that he (magistrate) is interested, 
and make no objection, at any rate if there be any thing like 
a consent, or if he take a part upon b-ing desired to do so 
by all parties, it would be monstrous to say that the presence 
of the magistrate vitiated the proceedings.” In Denning v. 
Norris® the court held that, since the defendant had admitted 
the person presiding to be a judge by a plea to the action, he 
was estopped afterwards to say that he was not a judge.™ 


Tn the United States also, i¢ is held, that in such cases the 
parties by a juint application to the judge, suggesting the ground 
of recusation, expressly waiving’ all objection on that account, 
and requesting him to proceed with the trial or hearing, may 
give him full power to proceed as if no objection existed. 
A tacit waiver is inferred against a plaintiff who brings his 
cause before a judge who is known to him tuo be disqualified to 
try it; and against a defendant, who knowing the existence of 
just grounds of recusation, appears, and without objecting 
offers defences in the cause, either dilatory or peremptory.” 
In Posey v. Eaton, “ an order for sale of land was given by 
a judge related to one of the parties, and the Tennessce 
Supreme Court said :—“ If the parties submit to the action of 
the judge at the time, the incompetency is considered waived, 
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and not available on a collateral attack on the judgment.” 
As a general rule, waiver is inferred if objection is not taken 
before issue is joined and trial commenced, except when the 
party was not aware of the objection, and was in no fault for 
not knowing it,“ A party, however, who has once declined 
the jurisdiction of a judge will not be deemed to waive 
it by any subsequent defence.“ 


And while the principle of disqualification extends even to 
persons associated with a judge, as, for example, to assessors 
appointed by the parties themselves under the Land Acqui- 
sition Acts,’ yet a waiver by a minor’s guardian will not be 
sufficient, and an objection may be raised against it for the 
first time in appeal from the award; and this on the ground 
that a waiver is a matter beyond the ordinary conduct of the 
litigation, and the presence of an assessor having an adverse 
interest can, in no case, be for the benefit of the minor. 


249, The disqualification in India and most of the States 
ae of the American Union is expressly 
_ Statutory disqualifica- enacted or recognized by some statutes. 
tion of a judge may not TI Se Tad: © nae 
a-gaived. tus in India, the Criminal Procedure 
Code provides that no judge or magistrate 
shall, except with the permission of the court to which an 
appeal lies from his court, try or commit for trial any case to 
or in which he is a party, or ‘personally interested, and no 
judge or magistrate shall hear an appeal from any judgment 
or order passed or made by himself.“ There are similar 
provisions in regard to civil proceedings in most of the 
Provinces of British India, even without any such qualification 
as that of a permission by the Appellate Court.“ 


The prohibition in all such cases of a statutory disqualifica- 
tion is held to go to the jurisdiction,“ and such as may not 
be waived,” except when it is also provided by the statute 
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creating the disqualification that it may be waived by consent 
generally, or subject to any particular conditions. And 
the rule will apply even toa disqualification arising sub- 
sequent to the institution of the suit, which also will oust 
jurisdiction, so a8 not to be waived by consent.” The judge 
is divested so completely of his jurisdiction, and his acts 
aro so utterly void, that they cannot be made good by any 
omission, waiver, or even the express consent of the parties.’ 
It has been repeatedly held that there can be no waiver of 
the disqualification, and even express consent cannot restore 
jurisdiction to him over the consenting party’s offence.’ 
It has been held recently by the Texas Supreme Court in 
January v. State,® that where a judge is disqualified from 
sitting In a case, the judgment rendered by him is a nullity, 
even though the parties agree to waive objections to the 
jurisdiction. 


This is on the ground that it is the policy of the law to with- 
hold from a judge all power or jurisdiction to act in any 
matter in which he has a personal interest, irrespective of the 
wishes or consent of the parties interested. Mr. Works, in 
his work on the Jurisdiction of Courts, says:° “If the question 
of interest were one affecting the parties alone, they might 
properly be held to waive it by consent or a failure to raise 
an objection. But itis a matterin which the whole public 
is iuterested. The rule that forbids one to sit as judge in his 
own case 1s one of public policy affecting the due and proper 
administration of justice, and should render void the procced- 
ings of a judge affecting matters of private concern to bimsclf, 
whether objection is made by the partics directly interested 
or not.” In Chambers v. Hodyes® also, the disqualifying in- 
terest of the judge was attempted to be removed by consent, 
but the attempt was disallowed on the same high grounds of 
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public policy that the prohibition was designed, ‘“‘ not merely 
for the protection of the party to the suit, but for the general 
interest of justice.” 


The decision in Oakley v. Aspinwall’ is a particularly strong 
authority against the validating effect of consent in such a 
case. The Court which heard the appeal consisted of eight 
judges, only one of whom was said to be disqualified, the 
disqualification being that he was a second cousin, relat- 
ed in the sixth degree to the defendants, who were sued mere- 
ly as sureties and having been fully indemnified, had no per- 
sonal interest in the suit. Counsel on both sides united 
in requesting the judge to sit before he would do so. Bron- 
son, C. J., maintained that there was no question of jurisdiction 
involved, as the disqualification of one of the judges could not 
affect the jurisdiction of the entire court, that jurisdiction over 
& person may be and often is acquired by consent, and that in’ 
this case consent would operate as an estoppel, no party being 
‘at liberty first to invite a judge to sit and after taking the 
chances of having an opinion in his favor, turn round, when 
he found the opinion to be the other way, and repudiate his 
own act,” and that it would be the same if the request to sit 
were made by counsel, as a “ party is concluded by the acts. 
of his counsel.” Jewett and Harris, J.J., agreed with the Chief 
Justice, but the contrary was held by four judges of the Court. 
Hurlbut, J., who delivered the leading opinion, based it on the 
ground that the prohibition of Jaw “ was not designed merely for 
the protection of the party toa suit, but for the general inter- 
est of justice.”’ He said: “ It is the design of the law to main- 
tain the purity and impartiality of the courts, and to insure 
for their decisions the respect and confidence of the com- 
munity. Their judgments become precedents which control the - 
determination of subsequent cases ; and it is important, in that 
respect, that their decisions should be free from all bias. 
After securing wisdom and impartiality in their judgments, it is 
of great importance that the courts should be free from reproach 
or the suspicion of unfairness. The party may be interested only 
that his particular suit should be justly determined ; but the State, 
the community is concerned not only for that, but that the 
judiciary shall enjoy an elevated rank in the estimation of man- 
kind, ‘The party who desired it might be permitted to take the 
hazard of a biased decision, if he alone were to suffer for his folly, 
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but the State cannot endure the scandal and reproach which 
would be visited upon its see in consequence. Although 
the party consent, he will invariably murmur if he do not gain 
his cause; and the very man who induced the judge to act, 
when he should have forborne, will be the first to arraign his 
decision as biased and unjust. If we needed an illustration 
of this, the attitude which the counsel for the moving party in 
this case assumed toward the court, the strain of argument 
which he addressed to it, and the impression which it was 
calculated to make upon an audience, are enough to show, 
that whatever a party may consent to do, the State cannot afford 
to yield up its judiciary to such attack aud critizism as will 
inevitably follow upon their decisions made in disregard of the 
prohibitions of the law under consideration.” 


It may, however, be observed that in this case the prohibitory 
statute was very broad, and provided that, ‘ no judee of any 
court can sit as such in any cause to which he is a party or in 
which he is interested, or in which he would be disqualified 
from being a juror by reason of consanguinity or affinity to 
either of the parties.’ So that the question was not of 
jurisdiction ; but even the sitting of the judge was barred, the 
exclusion wrought by the statute being as complete, as is in the 
nature of the case possible. 


The rule is applicable with still greater force to proceedings 
in rem, in Which the decision must affect not only the 
parties before the judge, but all those having any interest 
in matters forming the subject of the proceedings. Thus 
in Sigourney v. Sibley, Shaw, C. J., in delivering the 
opinion of the Court said: ‘It isa general rule, that want of 
jurisdiction, especially of a court of limited and special juris- 
diction, cannot be aided by any waiver of exceptions or even 
by express consent. If this is true in ordinary cases, it is so, @ 
forttori, iu a case of a probate decree, granting administration, 
which binds not only all those who happen to be before the court 
as litigant parties, but all those, who as cre‘litors, heirs, or 
otherwise, may be interested, directly or remotely, in the settle- 
ment of the estate.” No such absolute disqualification affecting 
jurisdiction will be interred, however, where a statute only pro- 
vides for its exercise by a justice “who shall not be interested 
in the mutter.” In Wakejield Local Board of Health v. West 
Riding Ry. Co.,° it was held that in such a case, the words 
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would be merely declaratory of the common law, and, therefore, 
a waiver by the parties might be held valid, and they not 
able to object to the jurisdiction after waiving it once. 


In Baldwin v. Calkins" also, the statute required that the ap- 
plication should be to disinterested judges, and the proceedings 
did not show that the judges were disinterested, and yet they 
were held valid on the ground of waiver, as no objection had 
been made to the judges on the ground of interest, Savage, C. 
J., observing, that “ consent cannot give jurisdiction, but cures 
irregularity . . .the parties appeared and made no objec- 
tion; this was an admission of the competency of the judges.” 


When the law only gives a party the right of having certain 
proceedings transferred from the court of any judge, there 
shall, however, be no disqualification or divesting of his 
jurisdiction till the transfer has been made.” 


250. Itisa general principle, that the defect of personal juris- 
diction may be waived by appearance.” 
Waiver of defect of Thus in Forbes v. Smith,” a Britis 
personal jurisdiction by : sais 
ace? subject residing abroad was served with a 
writ endorsed with a claim in respect of 
promissory notes executed abroad ; the defendant appeared ; 
and it was held that the appearance waived the irregularity in 
the service. Martin, B., in his judgment, said : “ I think, 
that, even if a foreigner came before the Court and stated, 
that being in ignorance what course to pursue, he appeared, 
the Court would, except under very peculiar circumstances, 
deal with him as with any other person, and refuse his 
upplication to set aside the appearance.” This case was 
cited with approval in Oulton v. Radeliff:," in which the 
writ was duly issued, and the defendant (through his 
attorney) having heard that a writ had issued, said to the 
plaintiff's attorney, *‘ you need not take the trouble to serve 
me: I will appear’’: and he did enter an appearance. Brett, 
J., said: “Jt is true that a party residing out of the juris- 
diction cannot be compelled to come before the Court without 
service of the writ, or that which amounts to service: that 
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would be contrary to natural justice. But, however irregular 
a writ may be, no objection can be taken to it:on that ground 
after the defendant has chosen to appear to it.””’ Denman, 
J., observed that “if the defendant appears, that gives the 
Court jurisdiction to proceed, provided the subject-matter of 
the action is one over which the Court has jurisdiction.” 
Honyman, J., said: “Ifthe defendant choses to waive it, or to 
accept service out of the jurisdiction, and appears to the writ, 
IT am at a loss to see what irregularity there can be in the sub- 
sequent proceedings.” 


This question has often arisen in India also, generally in 
suits on foreion decrees. The Madras High Court has re- 
peatedly laid down that an appearance to defend a suit in a 
court is a bar to an objection against the jurisdiction of that 
court. Thus in Aandoth Mammi v. Neelancherayil,”’ Morgan 
©. J., and Holloway, J., thought that justice required them 
**to hold that a man who has thus taken the chances of a 
judgment in his favor which would, if obtained, have relieved 
him from all liability is equitably estopped from afterwards set- 
ting up the objection.” In Puzalshau Khan v. Gafar Khan" 
the detendant in the Bastar Court had not protested against 
the jurisdiction of that Court, but appeared and defended the 
suit by an agent, and the Madras High Court held that “ hav- 
ing done so, and having taken the chance of a judgment 
in his favor, he cannot now, when an action is brought against 
him on the judgment, take exception to the jurisdiction.” An 
appearance by an uninstructed solicitor, however, is not such 
au appearance as will effect a waiver. 


The principle is recognized in the United Statesalfo. There 
also itis held that the,defect of personal jurisdiction may be 
waived by a general appearance or by some act equivalent to it, 
such as the filing of a pleading in the case, or some similar act 
recognizing’ the authority of the court to proceed in the action.” 
Thus in Smith v. iider,” Vanness, J., observed that “the 
defendant has submitted to the jurisdiction of this court, 
and by pleading a plea in bar, has, in fact, affirmed it, 
aud is, therefore, now precluded from making the objection.” 
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In Jones v. Jones,” Andrews, J., in delivering the opinion of 
the court observed, that “ jurisdiction of the person may be 
acquired by consent, although not of subject-matter ; and it is 
well settled that a general appearance of a defendant in an action 
is equivalent to personal service of process.” In German Bank 
v. Am. Fire Ins. Co."" the action of the defendant Bank in 
appearing was regarded as voluntary, and, therefore,as a 
waiver of its right to object to the jurisdiction of the court. In 
Mays v. Fritton,” Hunt, J., in delivering the opinion of the 
United States Supreme Court, said: “It is not competent to a 
party to assent to a proceeding in the court below, take his 
chances of success, and upon failure, come here and object that 
the court below had no authority to take the proceeding.” In 
Scott v. Kelly,* the assignees in bankruptcy voluntarily 
submitted themselves and their rights to the jurisdiction of 
the State Court. Being summoned, they appeared without 
objection, and presented their claim for adjudication by that 
court ;and it was held that after that an objection to the 
jurisdiction would not be entertained. And if a court has lost 
jurisdiction of the person, it may also be restored in the sam 

manner by personal appearance. “ | 


The rule applies even to corporations. Thus in McCormick 
v. Pennsylvania Central Railroad Co.,* Folger, J., said’: 
‘© Tt has been often held that a voluntary appearance confers 
jurisdiction of the person, and the rule seems so reasonable in 
itself that we have no hesitation in adopting it.” In Faulkner v. 
Del. § Rar. Can. Co., * Beardsley, J., after quoting Taney, 
C:. J., to tho effect that a corporation, though it must live and 
have its being in the State ofits creation, yet it may be 
recognized and contract in another, said: ‘* Hence it may 
prosecute and defend suits out of the State in which it was 
created.” 


But, unless it is expressly provided to the contrary, as it is 
in some of the States, a special appearance may be entered for 
the purpose of questioning whether the court has acquired 
jurisdiction, by the service of process, as required by law, 
without giving the court jurisdiction to proceed further than 
to determine whether it has acquired jurisdiction or 
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not.” Thus, if the defendant appears merely for the purpose 
of contesting jurisdiction, it will not estop him from con- 
testing it.” 


251. If a party object, however, to the jurisdiction, no 
consent or waiver on his part will be 
Pear seve presumed, if after the objection has been 
a waiver of its absence, OVErruled, he continues to appear, and 
even acts or pleads up to the end of the 
proceedings. He is not bound to retire from the case as soon 
as the court decides in favor of its jurisdiction, on pain of being 
deemed to be a consenting party to its exercise. In //amlyn 
v. Betteley,” it was protested on behalf of the defendant 
that the issue which had arisen in the proceedings could not 
be tried by the judge without the jury. The objection was 
overruled, and the defendant's counsel did not withdraw or offer 
to withdraw from the conduct of the case. On appeal from the 
final order, the court held that there was no waiver of jurisdic- 
tion. Lord Selborne, with whom Lord Coleridge, C. J., and 
Brett, L. J., concurred, observed that the amount of protest 
made in the case was quite sufficient, and that “ even in arbi- 
trations, where a protest is made against jurisdiction, the 
party protesting is not bound to retire; he may go through 
the whole case, subject to the protest he has made.’’ 


This is the view repeatedly taken by the United States 
Supreme Court also. Thus in //arkness v. Hyde,” Field, J., 
in delivering the opinion of the Court said: “The right of 
the defendant to insist upon the objection to the illegality 
of the service was not waived by the special appearance of 
counsel for him to move the dismissal of the action on that 
ground or what we consider as intended, that the service be 
set aside; nor, when that motion was overruled, by their 
answering for him to the merits of the action. Illegality in a 
proceeding by which jurisdiction is to be obtained is in no 
case waived by the appearance of the defendant for the 
purpose of calling the attention of the Court to such irre- 
gularity ; nor is the objection waived when, being urged, it is 
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overruled and the defendant is thereby compelled to answer 

He is not considered as abandoning his objection because he 
does not submit to further proceedings without contestation. 
It is only where he pleads to the merits in the first instance, 
without insisting upon the illegality that the objection is 
deemed to be waived.” 


This has been held rapeatedly by the Court in what are 
usually called removal cases. In fome Life Ins. Co. v. Dunn, ® 
the plaintiff (Company) in error resisted the reversal of the 
order of removal made by the Common Pleas, and did all in its 
power to that end ; and Swayne, J., in delivering the opinion 
of the Court observed, that ‘having failed, and being forced 
into a trial, it lost none of its rights by defending aguinst the 
action.” In JVJeyer v. Delaware R. OC. Co.,* it was contended 
that, “though the lower Court ought to have withheld all 
further proceedings in the suit, that error was waived by the 
subsequent appearance of D. and going to a hearing.’’ The 
contention was overruled, however, Waite, ©. J., observing 
that the question was settled by the case of /lome Life Ins. 
Co. v. Dunn, ‘* where it is distinctly held, that if a party failed 
in his efforts to obtain a removal and was forced to trial, 
he lost none of his rights by defending against the action.” 


In New Orleans il. & T. R. KR. Co. v. Mississipi, ** Harlan, 
J.,in delivering’ the opinion of the Court said: “In view 
of our decisions in Jns. Co. v. Dunn, in Removal cases,* 
and in other cases, it is scarcely necessary to say, that the 
Railroad Company did not lose its right to raise this question 
of jurisdiction by contesting the case, upon the merits, in the 
State Courts after its application for the removal of the suit had 
been disregarded. It remained in the State Court under protest 
as to the right of that Court to proceed further in the suit, and 
there is nothing in the record to show that-it waived its right to 
have the case removed to the Federal Court, and consented to 
proceed in the State Court, as if there had been no petition and 
bond for the removal.” In Aern v. Hutdekoper,*® Woods, J., 
in delivering the opinion of the Court said: “It has been 
expressly held by this Court that when a case has been properly 
removed from a State into a United States Court, and the State 
Court still goes on to adjudicate the case, against the resistance 
of the party at whose instance the removal was made, such 
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action on its part is a usurpation, and the fact that such a party 
has, after the removal, contested the suit,-does not, after judg- 
ment against him, constitute a waiver on his part of the 
question of the jurisdiction of the State Court to try the case.” 


In Baltimore §° Ohio RB. R. Co. v. Koontz, Waite, C. J., 
in delivering the opinion of the Court again said: ‘ We have 
uniformly held, that if a State Court wrongfully refuses to give 
up its jurisdiction on a petition for removal, and forces a party 
to trial, he loses none of his rights by remaining and contesting 
thecase on its merits. . . Itis, also, a well settled rule of 
decision in this Court, that when a sufficient case for removal is 
made in the State Court, the rightful jurisdiction of that Court 
comes toanend, and no further proceedings can properly be held 
there, unless in some form its jurisdiction is restored.” 


In Nat. Steamship Co. v, Tugman,™ Harlan, J., in delivering 
the opinion of the Court said: “The right of the Company to 
have a trial in the Circuit Court of the United States became 
fixed, upon the filing of the petition and bond. [ut the in- 
ferior State Court having ruled that the right of removal did not 
exist, and that it had jurisdiction to proceed, the Company 
was not bound to desert the case, and leave the opposite party 
to take judgment by default. It was at liberty, its right to 
removal being ignored by the State Court, to make defence in 
that tribunal in every mode recognized by the laws of the 
State, without forfeiting or impairing, in the slightest degree, 
its right to a trial in the Court to which the action had been 
transferred, or without affecting, to any extent, the authority 
of the latter Court to proceed. The consent, by the Company, 
to a trial by referee was nothing more than an expressivn of 
its preference (being compelled to make defence in tho State 
Court) for that one of the several modes of trial permitted by 
the laws of the State. It is true that when the cause was 
taken up by the referee, as well as when heard in the Supreme 
Court of the State and in the Court of Appeals, the Company 
protested that the Circuit Court of the United States alone 
had jurisdiction after the petition and bond for removal were 
filed. But no such protests were necessary, and they added 
nothing whatever to the legal strength of its position. When 
the State Court adjudged that it had authority to proceed, the 
Company was entitled to regard the decision as final, so far as 
that tribunal was concerned, and was not bound, in order to 
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maintain the right of removal, to protest, at subsequent stages 
of the trial, against its exercise of jurisdiction.” 


The same view has been taken by the New York Courts. 
Thus in Avery v. Slack," it was held that a party who appeared 
and objected to the validity of the process against him, did 
not waive the objection by answering and going to trial 
on the merits after his objection had been overruled. In 
Jones v. Jones,” Andrews, J., in delivering the opinion 
of the court, said:—“ There is substantial uniformity in the 
decisions to the effect that a party not properly served with 
process, so as to give the court jurisdiction of his person, does 
not waive the objection or confer jurisdiction by answering 
over and going to trial on the merits after he has ineffectually 
objected to the jurisdiction, and his objection has been over- 
ruled.” It was contended that in such a case, the objection to 
the jurisdiction might be urged on error or appeal, but not in 
a collateral proceeding. The contention was overruled, how- 
ever, and Andrews, J., continued: ‘ The principle upon which 
the doctrine proceeds is, that a party who has objected to the 
jurisdiction, and whose objection has been overruled, is not 
bound, as was said by Harlan, J.,in Steamship Co. v. Tugman,™ 
‘to desert the case, and leave the opposite party take judg- 
ment by default.’ It is difficult to see why a party proceeding 
under such circumstances should be permitted to raise the 
question on error, and not be permitted to assail the judgment 
collaterally in another state, where the judgment is set up as 
a binding adjudication. The court does not acquire juris- 
diction over the person by deciding that it has jurisdiction. 
If the acts of the defendant do not constitute a legal waiver of 
the objection, or a submission to the jurisdiction so as to pre- 
clude raising the question on error in the state where the jude- 
ment is rendered, how can the sanie acts preclude the party 
from raising the question in another state in snswer to the 
judgment.” 


952. Jurisdiction is sometimes deemed to depend also on 
Waiver of irregulary the regularity of the manner in which 
ties in initiating proceed- the proceedings are brought before the 
ings. | court. Thus in Basstck Mining Oo. 
v. Schoolfield,” it was held that to confer actual jurisdiction ia 
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a particular case, the jurisdictional power of the court must be 
invoked by such proceedings as are requisite m accordance with 
the law of the particular tribunal. Thus generally speaking, 
a court has no jurisdiction over a suit or appeal unless it is 
duly instituted in or transferred toit. Thus in Jotilal Ramdas 
v. Jamnadas Javerdas,“ the decision of an Assistant Judge 
was set aside for defect of jurisdiction, even though the plaint 
was made over tu him by the District Judge to whom it had 
been presented, as on the day of the presentation the court of 
the Sadar Ameen, in which the suit ought to have been institu- 
ted was closed. No objection to the jurisdiction was made 
before the Assistant Judge, but it was first taken in argument 
on appeal before the District Judge. Couch, J., indelivering the 
judgment of the Bombay High Court, observed that the objec- 
tion, though not raised in the memorandum of appeal to the 
District Judge ought to have been considered by him, as involv- 


ing a question of jurisdiction. 


It appears to be settled, however, that the irregularity of the 
initiation or institution may he waived by the parties, so as to 
give jurisdiction over the proceedings notwithstanding the 
irregularity. Thus /ncr-parte Pratt Bowen, L. J., observed, 
that ‘‘there isa good old-fashioned rule that no one hasa right 
so to conduct himself before a tribunal as if he accepted its 
jurisdiction, and then afterwards, when he finds that it has 
decided against him, to turn round and say, ‘ you have no juris- 
diction.” You ought uot to lead a tribunal to exercise jurisdic- 
tion wrongfully.” This observation was quite correct with 
reference to the facts of the case, in which the court was pos- 
sessed of the subject-matter, and the error consisted only in its 
having been invoked wrongly. In Raghunandan Lal, * no 
formal order was passed for transferring the proceedings to the 
Magistrate, who finally tried the prisoner, and had jurisdiction 
to try him ; and the Court observed that though there was some 
formal defect, any such omission or irregularity would not 


vitiate the proceedings. 


In Sankumani v. [koran,“ theorder of the transfer of a 
suit was made on the application of one party without giving 
any notice to the other as was required by law, and no_ objec- 
tion against jurisdiction was taken in the court to which the 
transfer was made, nor on appeal from the decree of that 
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court. Ina subsequent suit on the decree, it was decided to 
be void for want of jurisdiction ; but the High Court set aside 
that decision, it being considered ‘‘ clear that as the objection 
was not taken by the parties in the suit, but on the contrary 
waived, any defect in the order conferring jurisdiction on the 
Cochin Court must be held to have been cured.” 


So also where consent is given to the hearing of an applica- 
tion for transfer, merely on affidavits and without the 
production of oral evidence, the irregularity will be deemed 
waived. © 


The principle will, however, not apply where the proceed- 
ings are essentially bad, as for example, instituted by a per- 
son other than the plaintiff without any written authority from 
the plaintiff. Thusin Shivram Vithal v. Bhagirthit Bai,” the 
suit was brought by the mother of a person on military duty, 
aud though no objection was raised against it in the original 
court, the suit was dismissed on second appeal on that ground, 
the High Court observing that a power of attorney then given 
by the son would not cure the defect. 


253. The question of the waiver of the irregularity generally 

Waiver of the irregu- arises in cases where a suit is instituted 
larity of the first institu- 12 2 court without Jurisdiction, and 
tion of proceedings in a transferred from it toa court having juris- 
Court not having -juris- diction. It appears to be settled that 
diction. the transfer in such a case even if made 
to a court having jurisdiction is invalid, ‘7 and insufficient 
to give jurisdiction over the suit transferred to the court to 
which the transfer is made. Itis generally held, however, that 
the irregularity of the transfer may be waived by the consent 
of the parties ; and if either of the parties remain silent, his 
silence will preclude or estop him from asserting an objection 
to the jurisdiction almost or quite as effectively as would his 
consent in open court to the transfer. 


Thus in Modunmohun Ghose v. Boroda Sondori,® certain 
property was sold in execution of a decree of a court transmitted 
four execution to another court. Inasuit to set aside the sale, 
it was contended that the court transmitting the decree had no 
authority to transmit the same; but the contention was not 
allowed, on the ground that the objection taken was not that 
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there was no jurisdiction on the part of the court which effected 
the sale, but that the preliminary proceedings by which the 
decree had heen brought to that court were not strictly 


regular. 


The decision in Ledgard v. Bull,” as to the proceedings in 
that case in the District Judge’s Court being void is not against 
this view, as it proceeded only on the ground that the application 
for the transfer of the suit to that court from the court of the 
Subordinate Judge did not in the particular circumstances of 
the case constitute a waiver of the irregularity of its institution 
in the Subordinate Judge’s Court. On the other hand, that 
decision clearly supports the view here advanced, as Lord Watson 
in delivering it expressly observed, that ‘“ there are numerous 
authorities which establish that when, in a cause which the judge 
is competent to try, the parties without objection join issue and 
go to trial upon the merits, the defendant cannot subsequently 
dispute his jurisdiction upon the grounds that there were irre- 
vgularities in the initial procedure which, if objected to at 
the time, would have led to the dismissal of the suit.” In the 
United States also, it is generally considered, that an appearance 
in the court to which the proccedings are transferred will be 
deemed a waiver of the irregulamty in the application for 
transfer, and of any other defects in the proceedings taken to 


procure the same.’ 


The same principle will apply also, when the proceedings go 
befvre a court uf competent jurisdiction not by transfer, but on 
un appeal from a decision passed by a court not having juris- 
dictiun, Thus onan appeal from a judgment passed by a 
court not having jurisdiction, the Appellate Court, if it should 
have original jurisdiction also over the subject-matter of the 
suit, would, if the parties consented, be able finally to dispose 
of the same.” In such a case it would not obtain jurisdiction 
by virtue of the appeal from a court not having jurisdictivn ; 
but on account of the consent of the parties, the suit might be 
treated as if it had been originally commenced in that court, 
and the parties voluntarily appeared in the proceedings and 
gone to trial. It will be different, however, if the Appel- 
tate Court has no original jurisdiction, This was the case 
in Velayudam v. Arunachala,‘ in which a suit for less than 

s. 2,000 was filed in the court of a Subordinate Judge, who had 
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jurisdiction to hear suits only for more than that amount. No 
objection to the jurisdictiun was taken in the original or the 
lower Apellate Court, but still it was allowed on second appeal in 
the High Court, which said: “‘An appeal could not be heard 
on the merits, unless the decree from which the appeal was 
preferred was passed by a Judge having jurisdiction over 
the matter in dispute. Nodoubt the District Judge was the 
appellate authority, whether the suit was heard and determined. 
either by the Subordinate Judge or District Munsiff, but it 
must be remembered that the Appellate Court is only a Court 
of error, and the trial by the Appellate Court cannot be 
accepted in place of a trial by the Court of First Instance.” 


For the purposes,of this rule, a court having extraordinary 
jurisdiction will apparently be deemed as having jurisdiction. 
Thus in Vishnu Sakharam v. Arishna Rao,ia decree had been 
passed against a Sirdar under the exclusive jurisdiction of the 
Agent for the Sirdars, and on the Sirdar’s death execution- 
proceedings against his heirs were carried on in the court of a 
Subordinate Judge for years under the orders of the High Court 
to which the proceedings had gone up twice on appeal. Atia 
later period, it was held in another case that u decree of the 
Avent could not be executed by mere transfer to an ordinary 
court, but that the remedy in such a court was by a suit on the 
decree. Thereon the Subordinate Judge refused to recognize 
the transfer of tlie decree, and put a stop to the execution- 
proceedings. West, J., in delivering the judgment of a Division 
Bench of the Bombay High Court, said : ‘ Where jurisdiction 
over the subject-matter exists, requiring only to be invoked 
in the right way, the party who has invited or allowed the 
Court to exercise itin a wrong way cannot afterwards turn 
round and challenge the legality of the proceedings due to his 
own invitation or negligence. The Subordinate Judge has for 
many years been carrying on the execution under an order of 
the High Court. which he was bound to obey. The High Court 
had jurisdiction over the matter in every aspect of it, and the 
sons of the judgment-debtor contested in the High Court the 
right of the judgment-creditor as against them on exactly the 
same grounds as they could have taken if they had been sued 
on the decree. They did not contend that their liability could be 
enforced only by a fresh suit in the Subordinate Judge’s Court ; 
and having chosen their ground, and taken their chance of vic- 
tory in the execution-proceedings, they could not, and indeed 
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did not, ask to fight the battle over again. Had there indeed 
been no jurisdiction over the subject-matter, the acquiescence 
of the parties concerned could not create it ; but as there was a 
jurisdictional power, and the questions at issue were investi- 
gated and determined, the irregularity was covered by the 
assent with which this Court acted.” 


254. Asa general rule, criminal proceedings may be com- 
; menced by a complaint and an exami- 
_ Waiver of irregularity of notion on oath, after which process 
Initiative process in Criml- . . mh 
nal procecdings, is issued, if there appear to be a 
sufficient ground for proceeding. It 
appears to be established,° however, that any irregularity in the 
complaint, process or its service does not affect the jurisdiction 
of the court in criminal cases, and may be waived. It is said 
to be quite an old rule, that if one who may insist on faults of 
procedure, waives them, submits to the judge, and takes his 
trial, it is afterwards too late for him to question the jurisdic- 
tion which he might have questioned at the time.” Thus it 
has been repeatedly held that to found jurisdiction to take cog- 
nizance of an offence, a written information or process is not 
necessary,’ and an information isfanter is sufficient.’ A flood 
of authorities may be cited in support of the proposition that no 
process at all is necessary, when the accused being bodily before 
u magistrate, the charge is made in his presence,” and he 
uppears and answers to it. In Turner v. Postmaster-General,™ 
the conviction was under 24 & 25 Vict, C. 97,8. 62 of 
which required the information to be on oath, and it was held 
that though there was no information on oath, yet after appear- 
ance without making any objection, no objection could be taken 
to the jurisdiction of the justices to convict summarily, and 
that any defect in bringing the party before the justices was 
cured by appearance, and by the merits of the case being gone into, 
and that the justices had jurisdiction. 


In England the question has risen generally under Jervis’s 
Act,” the first section of which provides that in all cases 
where an information shall be laid before one or more justices 
of the peace that any person has committed, or 1s suspected to 
have committed, any offence or act within the jurisdiction of 
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such justice or justicos, . . . . ~ and also in all cases 
where a complaint shall be made to any such justice or justices 
upon which he or they shall have authority by law to make 
any order for the payment of money or otherwise, it shall be 
lawful for such justice or justices to issue his or their summons 
directed to such person, requiring him to appear before a 
justice or justices to answer thereto. In Reg. v. Shaw," the 
summons was filled up by the magistrate’s clerk, and handed 
to a superintendent of police, who took it to a magistrate, who 
read and signed it, without making any inquiry, or requiring any 
statement of facts. The accused appeared before the justices and 
answered to the charge ; and the conviction for giving false evi- 
dence of a person who gave evidence during the proceedings 
was sustained. Erle, C. J., observed, that ‘* ifa party is before 
a magistrate and he is then charged with the commission of an 
offence within the jurisdiction of that magistrate, the latter 
has jurisdiction to proceed with that charge without any 
information or summons having been previously issued, 
unless the statute creating the offence, imposes the necessity 
of taking some such step.’ Blackburn, J., similarly observed 
that ‘“‘when a man appears before justices, and a charge is 
then made against him, if he has not been summoned, he 
has a good ground for asking for an adjournment ; if he 
Waives that, and answers the charge, a conviction would be 
perfectly good against him.” In The Queen v. Hughes,” 
the facts were much the same. There was no written informa- 
tion nor oath, Hughes having merely got a form of a wafrant 
from a clerk to the justices, telling him that he wanted a 
warrant against Stanley for assaulting and obstructing him in 
the discharge of his duty. Hughes took the form toa magis- 
trate, who signed it, and Stanley was arrested in execution of 
it, but raised no objection, and during the trial Hughes gave 
false evidence, for which he was convicted; and on a case 
reserved, the conviction was sustained, Hawkins, J., delivered 
the leading decision (with which Pollock, B., and Lindley, J., 
concurred) and observed, that “it is altogether immaterial, so 
far as the jurisdiction of the justices to hear that charge is 
concerned, whether the accused was before them voluntarily or 
otherwise ; or on legal or illegal process.” Lopes, J., observed 
that the warrant was mere process for the purpose of 
bringing the party complained of before the justices, and had 
nothing whatever to do with the jurisdicion of the justices ; 
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and that whether Stanley was summoned, bronght by 
warrant, came voluntarily, was brought by force, or under an 
illegal warrant, was immaterial: being before the justices, 
however brought there, the justices, if they had jurisdiction, in 
respect of time and place over the offence, were competent to 
entertain the charge, and being so competent, a false oath, 
wilfully taken, in — of something material would be 
perjury. Huddleston, B., said: ** The information on oath is 
not necessary to give the justices jurisdiction to try, though it 
is necessary to give them jurisdiction te issue a warrant to 
apprehend. ‘The jurisdiction to try arises on the appearance of 
the party charged, the nature of the charges, and the charging 
of the defendant. . . .. . . Principle and the authorities 
seem to shew that objections and defects in the form of procuring 
the appearance of a party charged will be cured by appearance. 
The principle is, that a party charged should have an opportu- 
nity of knowing the charge against him, and be fully heard, 
before being condemned. If he has the opportunity, the method 
by which he is brought before the justice cannot take away the 
jurisdiction to hear and determine, when he is before them. 
The arrest of Stanley was no doubt illegal, there had been no 
information on oath to justify the warrant; and it might be, 
that if the objection had been taken the magistrates might have 
entertained it, but they could then and there have issued their 
summons for Stanley’s apprehension at once on a verbal informa- 
tion, which would be good; and have proceeded to hear and 
determine, thcugh if the defendant obiected, they ought to 
adjourn, so that he might know the charge and be prepared to 
meet it.” In both the above cases, there was no _ protest 
against the jurisdiction on account of the informality, which, 
being only a fault of procedure, was considered waived. 


In Dizon v. Weills,* the accused on being brought before the 
Magistrate objected that there was no summons and no 
information, that the whole proceeding was irregular, and 
that the court had no jurisdiction to try him because he was 
not properly brought there. Lord Coleridge, C. J. said: 
‘“‘ Although the fact of his protest ought to be a complete 
answer to the assumed jurisdiction, 1 cannot disguise from 
myself the fact that from the language of many of-the judges 
in Reg. v. Huyhes, and the judgments of Erle, C. J., and 
Blackburn, J., in Reg. v. Shaw, they seem to assume that if 
the two conditions precedent of the presence of the accused 
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and jurisdiction over the offence were fulfilled, his protest 
would be of no avail. It would have been easy to say that a 
protest would have made a difference, but I find no such 
qualification.” The proceedings were, however, held to be 
without jurisdiction, as they were under the statutes 42 and 43 
Vict. c. 80, section 10 of which enacts that ‘‘ the summons to 
appear before the magistrate shall be served upon the person 
charged with violating the provisions of the said Act within 
a reasonable time, and in the case of a perishable article not 
exceeding twenty-eight days from the time of the purchase 
from such person for test purposes of the food or drug, for the 
sale of which in contravention to the terms of the principal 
Act, the seller is rendered liable to prosecution, and parti- 
culars of the offence or offences against the Act of which the 
seller is accused, and also the name of the prosecutor, shall be 
stated on the summons, and the summons shall not be made 
returnable in a less time than seven days from the day it is 
served upon the personsummoned.” Lord Coleridge observed 
that the provision as to time was of the essence of the juris- 
diction to try the offence, and said: “It is possible to say that 
it can be treated like the other section as mere procedure, 
and that as the defendant was present, the magistrate had 
jurisdiction to try the charge. But it seems to me that in 
this case the legislature has made it a condition precedent 
to the magistrate’s jurisdiction that the proceedings should be 
breught within the operation of 8. 10, and that in all prosecu- 
tions under the Act certain things shall be done and certain 
things shall not be done. The section is not only directory 
but strongly imperative. In the present case there was, in my 
opinion, no summons. I think that, according to 8. 10, which 
applies to this case, it was essential to the jurisdiction that it 
should be exercised in twenty-eight duys, and that it was not so 
exercised, and the appellant is entitled to our Judgment.” ~ 


It will of course be different if the proceedings are under 
any particular statute making certain information a condition 
precedent to the proceedings, as for example in the case of 
Reg. v. Scotton,” in which, by the words of the statute 6 & 7 
Ww. 4, c. 65, 8. 9, it was @ condition precedent to any further 
step that the matter of the information should he deposed to 
on the oath of the informer, or some other credible witness, 
and information was the only possible basis of the magistrate’s 
jurisdiction. 
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' 955, There is some conflict of.opinion as to the exact effect 
_, Of the waiver of the conditions of the 
Waiver of origi exercise of jurisdiction by a civil court. 
ie res “w” Certain preliminary conditions are pre- 
jurisdiction. : ; eee S 
scribed in some cases for the institution 
of suits, having reference usually to the obtaining of a. certain 
consent, to the production of a certain certificate, to the giving 
of certain votices, and to the lapse or non-lapse of a certain 
period. S. 438 of the Civil Procedure Code thus provides that 
no Sovereign Prince or Ruling Chief, or Ambassador or Envoy 
of a Foreign State may be sued in any court in British India, 
without the consent of the Governor-General in Council, certified 
by the signature of one of the Secretaries to the Government of 
India. Similarly S. 424 of the Civil Procedure Code provides 
that no suit shall be instituted against the Secretary of State 
for India in Council, or against a public officer in respect of an 
act purporting to be done by him in his official capacity, until 
the expiration of two months next after notice has been, in the 
case of the Secretary of State in Council, delivered to, or left at 
the office of, a Secretary to the local Government or the Collec- 
tor of the District, and, in the case of a public officer, delivered 
to him or left at his office, stating the cause of sction and 
the name and place of abode of the intending plaintiff and the 
relief which he claims ; and the plaint must contain a statement 
that such notice has been so delivered or left. 


The general opinion appears to be that such conditions do 
not affect the jurisdiction of the court, and that though their 
non-fulfilment may be pleaded in bar to the suit, yet it cannot 
render the final judgment, if passed, null or open to collateral 
attack. This has been held recently in Chandulal v. Awad bin 
Umar" with reference to the consent of the Governor-General 
in Council required under 8. 433 as an essential preliminary 
to the institution of the suits referred to in that section. 
Speaking of the absence of consent, Strachey, J., said: ‘In 
my opinion, it has nothing to do with jurisdiction, except in 
the luose sense in which jurisdiction is continually confounded 
with procedure. At all events, if it can properly be called a 
question of jurisdiction, it is not so in the sense in which it is 
true that consent cannot confer jurisdiction, or that defects 
of jurisdiction cannot be waived . . . «the absence of 
consent was a gvod ground of objection to the hearing, a 
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apecial defence which the defendant was-entitled by the gec 
tion to plead aso bar to the suit. The fact, however, that 
particular defence is allowed by statute in a suit within ti. 
general jurisdiction of the court, and may be fatal to the suit 
tn imine, does not in that eveut withdraw the suit from the 
court’s jurisdiction.” | 


It may be different, however, where the condition. 
precedent is not for the personal interest of the defendant, 
but on account of general policy for the protection of the 
public. Thus in Babajt Hart v. Rajaram,” the question 
arose with reference tu the Pensions Act, 1871, 8.4 of which 
provides, that with certain exceptions, ‘‘ no civil court shall 
entertain any suit relating to any pension or grant of money 
or land-revenue conferred or made by the British or any 
former Government.” No objection was raised to the non- 
production of the certificate in the original court, but the suit 
was dismissed on the objection being raised on appeal. West, 
J., indelivering the judgment of the High Court, observed that 
‘fon the mere grammatical interpretation of 8. 4 of that Act, 
no donbt could reasonably be entertained of its shutting the 
Jurisdiction of the Civil Courts in a case like the present.” 
‘There was no offer in that case of obtaining the certificate 
pending the appeal, but in Mahammat Azmat Ali v. Ladi 
Begum,” the certificate was obtained while the case was before 
the Chief Court, and a decree was then given by the Court. 
On appeal, it was contended before their Lordships of the 
Privy Uouncil, that the suit ought to have been dismissed 
altogether as regards the property held under the grant, because 
no certificate had been obtained before the commencement of the 
suit ; but their Lordships thought that the Court, although up 
to a certain time it had proceeded, apparently without 
objection, with the suit without a certificate, was justified in 
going on with the suit when it was received. This decision 
was followed by the High Court of Bombay in Ramayyangar 
v. Krishnayangar,** in which a sanction of a Collector obtained 
by an added plaintiff to a suit falling within S. 539 of the Code 
was held to relate back to the institution of the suit; and in 
Jijajt Pratani v. Balkrishna,” in which Sargent, C. J., observed 
that ‘‘the District Judge was wrong in treating the suit as bad 
ab initio by reason of its having been filed without a certificate.” 
The decision of the Privy Council turned to great -extent on 
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the language of S. 6 of the Pensions Act, which provides that 
the “ Civil Court shall take cognizance of any such claim 
upon receiving a certificate from such Collector.” 


_ In the Deccan Agriculturists’ Relief Act (No. XVII of 
1882) there is no such provision, however, and S. 47 
provides that no suit shall be entertained by any Civil Court 
unléss the ‘plaintiff produces a certain certificate. In 
Nyamtulla v. Nana,™ the question arose under that Act, and 
the sane view was taken. The plaintiff had produced a 
certificate, but it was from awroug conciliator. No objection 
was taken against it in the lower courts; and Birdwood, 
J.,.in delivering the opinion of the Bombay High Court, 
Observed, that they felt bound to consider it as 
one affecting the jurisdiction of the courts below. The suit 
was, however, not dismissed for want of jurisdiction, but time 
was given to the plaintiff to make goud the defect by obtaining 
the certificate from the proper Collector. The irregularity of 
presenting the certiticate so long after the institution of the 
suit instead of before it was not considered fatal to the suit. 


On general principles, such conditions are not essentially 
different in their character from those enacted for barring 
suits before the accrual of the cause of action or after the lapse 
of the period of limitation provided for them. And the 
weight of opinion is in favor of the view that a judgment on a 
premature, limitation-barred or even a void cause of action is 
not void. In British India,” a suit or application barred by 
the law of limitation must be dismissed, even though limita- 
tion is not set up as a defence, yet such a bar is held not to affect. 
the jurisdiction of the court. Thus in Payne v. Constable,™ 
Markby, J., observed, that “it is not in any sense a question 
of jurisdiction ; that the judge has no jurisdiction, in the strict 
sense of the word, seems to me hardly capable of argument. 
Ifso, all the proceedings before him would be coram non 
judice, and void, his decision in favor of the defendant werth- 
less, and we, sitting here, should have no jurisdiction to hear 
this case.’ Norman, J., concurred with him, and said: ‘If 
the judge had no jurisdiction, we could not have pronounced 
any judgment at all. An enactment obliging a judge to 
pronounce a particular judgment, does not deprive him of 
jurisdiction. Suppose the plaintiff failed to prove his case, 
and it appeered plainly there never was any cause of action, it 
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inight as well be said thatthe court would heve' had ‘no: 
jurisdiction, because it would-have been:bound to dismiss: the 
suit.” Peacock, C. J., also concurred in that same view. 


Much assistance cannot be derived in this matter from the 
practice of the English and the American Courts; as’ on 
account of the rigidity of the procedure there, the question of 
the effect of the non-performauce of conditions precedent doés 
not arise there often from the point of view of practice. It is 
generally held that if a statement of clairn does not allege their 
performance, it will be bad, and deemed even to fail to show a 
cause of action; ® but there is not much authority as to the 
effect of the non-performance on the jurisdiction of the court. 
It is only in cases in which leave has to be obtained for the 
institution of a suit in a certain court, that it has been held 
that the defect of leave does not affect the jurisdiction of that 
court over the suit, and may be waived.” 


Mr. Vanfleet, in his work on the Law of Collateral Attack on 
Judicial Proceedings * observes that it is difficult to see how 
jurisdiction is touched by such defects or omissions. In 
State v. Lancaster County Bank,” it was held that in the ab- 
sence of such an averment in the complaint, the Attorney- 
general’s consent to the judgment would not render it valid. 
The weight of authority appears, however, to be in favor of the 
view that the non-averment of the performance of the conditions 
mnay be waived. In California, for instance, the non-presentation 
of theclaim to the administration is a matter in abatement, but 
the Supreme Court there has repeatedly held that the advantage 
of the plea must be taken in the trial court, and that the plea 
will be too late on appeal.” Mr. Truman Waldron, in his 
Article on Conditions Precedent in the Encyclopedia of 
Pleading and Practice,” observes that if the performance of the 
condition precedent is essential to the nght of action, an 
omission to allege performance is a defect which can be taken 
advantage of at any stage of the action, unless it is waived ; 
thus implying clearly that there may be a waiver of it. 


The cases in which the contrary has generally been held are 
either proceedings tm rem, which are really against the world, 
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and in which, therefore, waiver or consent by any. particular 
persons can receive no effect ; or those in which the. precedent 
condition is not merely of a supplemental character ‘as it is 
in India, but the very. basis of the commencement of proceed- 
ings. Even in India, Farran, ©. J., in delivering the judg- 
ment of the court in Jshwardas Tribhovan Das v. Kalidas 
Bhaidas," observed that ‘‘ Section 69 uf the Presidency Small 
Cause Courts Act™ makes it a condition precedent to the 
drawing up of a statement of the facts of the case by the Small 
Cause Vourt, and referring it for the opinion of the High 
Court, that a question of law or usage having the furce of law 
or as to the construction of a document which may affect the 
merits, arises in the case;”’ and ‘‘if upon the findings of the 
judge no such question arises, the Small Cause Court has no 
authority to refer the case for the opinion of the Hivh Court, 
and the High Court has no jurisdiction to deal with it.” 


It is evidently with reference to such conditions, that 
Mr. Works, in his work on the Jurisdiction of Courts, observes 
that ‘* where certain steps are required to be taken, as the 
fuundatiun of the proceeding, as, for example, the filing of a 
petition containing certain facts, or signed by certain persons, 
the giving of bond, or the like, such steps are jurisdictional, 
and must be taken, or the proceeding will be void; ” and 
being jurisdictional, they cannot be supplied by waiver or 
consent." He, however, immediately proceeds to qualify 
that general statement, and adds: “But the rule that 
defects cannot be supplied by consent, or the party be 
estupped by a failure to make the necessary objections at the 
proper time, is only applicable to matters affecting the public or 
jurisdiction of the subject-matter. A party to the action may 
waive persunal notice upon himself in the matter of # special 
statutory proceeding, or in a court having only a limited or 
special jurisdiction, as well as in any other. But where some 
proceeding is required affecting the public, for example, where 
Hotice, not te any individual, but to all persons, is required, no 
oue person or any number of persons, can give jurisdiction to 
the court or other tribunal by consenting that such proceeding 
may be omitted, or by an appearance or other act of submission 
to the authority of such tribunal.” _ 

In illustration of this difference, reference may be made to 
the proceedings in garnishment in Steen v. Norton, * which, as 
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distinguished from'an ordinary sit dgainst the 

debtor’s debtor, cun only be commenced by an affidavit, azid in 
which the uffidavit is the foundation,—an essential condition,~« 
of the jurisdiction. Bell, J., in delivering the opinion of the 
Court, said; ‘¢ Failure of the athdavit is therefore failure of juris- 
diction over the subject-matter. The justice's jurisdiction of the 
proceeding is conditional, not absolute, and remains dormant 
until the afiidavit supplies the condition. Without the affidavit, 
the proceeding could be no more than a personal action of the 
plaintiff, in hisown right, against the garnishee. .... It is 
quite certain that the officer tukes no“ authority to summon the 
garnishee, without the statutory affidavit, And his summons 
without the affidavit cannot operate to fix the garnishee’s 
liability to the plaintiff. In that cause, the garuishee may dis- 
charge his liability to his own creditor. And the assumption of 
jurisdiction by the justice, or the submission of the garnishee 
to his jurisdiction, cannot cure want or material defect of the 
affidavit, or absolve the garnishee from liability to his own 
creditor, or fix his liability to his creditor’s creditor, whieh 
the statute determines and makes wholly dependent upon 
service of the summons, founded on the statutory affidavit. All 
the subsequent proceedings of garnishment rest upon the 
liability of the garnishee tu the plaintiff, the change of his 
creditors, the substitution of a stranger for his own creditor, 
by vperation of law, upon the service of the summons which 
the officer takes authority to issue and serve by force of the 
statutury affidavit only; mere waste paper in the absence of 
the proper afidavit. Without the affidavit, the officer is not 
acting within the scope of his office in summoning the gar- 
nishee. And, when he makes his return, the jurisdiction of the 
justice of the proceeding of garnishment rests wholly upon 
the effect of the statutory affidavit and summons, in subrogat- 
ing—so to speak—the plaintiff for the garnishee’s creditor; 
in other words, upon the sufficiency of the affidavit to charge 
the garnishee with liability to the plaintiff. Ifthat be material- 
ly defective, the justice’s want of jurisdiction over the subject- 
matter is apparent on the face of the affidavit. And the 
affidavit, taken asa complaint, discloses no cause of .action 
against the garnishee, no ground of jurisdiction of the. proceed» 
ing; being defective in a material averment, not cured by 
verdict or judgment. Even in.courts of justices of the peace, 
voluntary appearance and submission, without objection, 
under void process, will cure the justice’s defect of jurisdiction 
over the person of thd defendant; but it can go no further. It 
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cannot operate to give the justice jurisdiction of a proceeding 
which he could not take without such appearance and 
submission. His jurisdiction of the subject-matter must 
come by statute; and if the statute makes his jurisdiction of 
the subject-matter dependent on preliminaries or conditions 
precedent, the justice can take jurisdiction only by force of 
the statutory preliminaries or conditions precedent. This is 
well exemplified by the writ of attachment, as mesne process. 
If the affidavit on which the attachment issues be materially 
defective, the defendant is entitled to have the actiun com- 
menced by it dismissed in toto. But, if the defendant appear 
and submit withont objection, he cures the defect of the 
process as a personal summons, but not as an attachment of 
property. The justice takes jurisdiction to render personal 
judgment aguinst him, but not against the property attached.” 


256. In criminal proceedings, conditions precedent are gene- 
7 rally held to affect jurisdiction, Thus in 
Waiver of conditions England, the Summary Jurisdiction Act 
of exercise of criminal . : 
jurisdiction. taken with the rules framed under it 
provides that when an order is made by 
the Justices, a case will be stated forthe hearing of the Queen’s 
Bench Division, if an application in writing is made to them 
by the party dissatisfied with the order, and it has been held 
that a case stated on an oral application will not give jurisdic- 
tion to the court to hear the case. In the case first cited, 
after the oral application, an application in writing also 
addressed to tke justices was served on their cle:k but 
not brought to their notice, and it was held that the 
court had no jurisdiction to hear the appeal. Lord Esher, 
who delivered the leading decision, observed that “ there 
are a series of decisions beginning with Aloryan v. Edwards, * 
which appear to be to the effect that, where a statute made 
with regard to a precisely similar subject-matter contain- 
ed a similar direction to that contained in this rule, such 
direction was not directory only, but compliance therewith was 
a condition precedent to the jurisdiction to entertain the 
appeal.” Inthe case last cited, the judges expressed their 
consent to state the case on an oral application, and sub- 
sequently a written application was made, but only to two of 
the Justices. Before the court, both the parties wished the 
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case to he argued, but the court held that it had no power to 
hear the case, and that the statutory requirements as to 
proceeding by case stated were conditions precedent of the 
right of appeal, and could not be waived by the parties or 
justices,” 


A good illustration of the principle is furnished by the 
decision in Thorpe v. Priesthall, ® in which information was 
laid ofan offence under the Sunday Observance Prusecution Act, 
1871, which provides that no prosecution shall be instituted 
for any offence under that Act, . . . except by or with the 
consent in writing of the chief officer of police of the police 
district in which the offence is committed. The chief constable 
had given his verbal consent before the information was laid, 
but the written consent, though dated the same day, was not 
signed till the morning of the next day, and the conviction was 
quashed on the ground that there was no sufficient consent. 


In India the question arises generally in cases in which the 
previous sanction of a court or other officer is required for the 
initiation of proceedings in certain cases. There are several 
provisions in the Criminal Procedure Code and several special 
Acts, in which the sanction of the Government or other officer 
has been laid down as necessary. Thus 8S. 132 of the Code lays 
down that no prosecution against any magistrate, military 
officer, police officer, suldier or-volunteer for any act purporting 
to be done under chapter LX of the Code shall be instituted in 
any criminal court, except with the sanction of the Governor- 
General in Council, Similarly no prosecution of any offence 
punishable under the Indian Stamp Act can be instituted with- 
out the sanction of the Collector or such other officer as the Local 
Government generally, or the Collector specially, authorises in 
that behalf. The most general provisions of this sort are 
those contained in SS. 195, 196 and 197 of the Criminal Pro- 
cedure Code. Thus 8.195 of the Code provides that ‘*no 
court shall take cognizance—(a) of any offence punishable 
under SS. 172 to 188 (both inclusive) of the Indian Penal 
Code, except with the previous sanction, or on the complaint, 
of the public servant concerned, or of some public servant to 
whom he is subordinate; (6) of any offence punishable under 
SS. 193, 194, 195, 196, 199, 200, 205, 206, 207, 208, 
209, 210, 211, or 228 of the same Code, when such offence 
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ig committed in, or in relation to, any proceeding in any court 
except with the previous sanction, or on the complaint, of such 
court, or of some other court: to which such court is subordinate ; 
(c) of any offence described in S. 463, or punishable under 
SS. 471, 475 or 476 of the same Code, when such offence has 
been cummitted by a party to any proceeding in any court in 
respeet of a document given in evidence in such proceeding, 
except with the previous sanction, or on the complaint, of 
such court, or of some other court to which such court is 
subordinate.” The failure to obtain this sanction does not 
affect the validity of the proceedings, but only in certain cases 
and under a special provision of the Code,“ which provides 
that no finding, sentence or order passed by a court of com- 
petent jurisdiction shall be reversed or altered on reference for 
confirmation, or on appeal or revision, on account of the want 
of any sanction required by S. 195, unless such want has 
occasiuned a failure of justice. 


A sanction is required in some other casesalso. Thus 8.196 
of the Criminal Procedure Cude provides that no court shall take 
couvnizance of any offence punishable under chapter VI of the 
Indian Penal Code, except S. 127, or punishable under section 
294A of the same Code, unless upon complaint made by order 
of, or under authority from, the Governor-General in Council, 
the Local Government, or some officer empowered by the 
Governor-General in Council in this behalf. Similarly 8S. 197 
of the Procedure Code provides that when any judge, or any 
public servant not removable from his office without the sanction 
of the Guverument of India or the Local Government, is accused 
as such judge or public servant of any offence, no court shall 
take cognizance of such offence, except with tlie previous 
sanction of the Government having power to order his removal, 
or of some officer empowered in this behalf by such Government, 
ot of some court or other authority to which such judge or 
public servant is subordinate, and whose power to give such 
sanction has not been limited by such Government. There is 
no express provision in the Code as to the effect of the want 
of sanction in these cases; and from the special provision in 
regard to the sanction required under 8. 195, the presumption 
is that in cases in which the sanction is required under section 
196 or 197 of the Cude, the want of sanctiun will be fatal to 
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This has been the view taken by the High Court of Bombay. 
In Reg. v. Parshram,* Melvill, J., in delivering the decision of a 
Division Bench of that court, observed that ‘* until the sanction 
is obtained the Magistrate has no jurisdiction, and a con- 
viction founded on evidence taken withont jurisdiction would 
be bad.” He distinguished the case from that of Reg. v. Jivan 
Vasudev, in which the court had held that the trial might be 
proceeded with, though the sanction to the prosecution had 
not been given until after the committal of the accused, on the 
ground that the prosecution had been duly authorised before 
the trial commenced, and the irregularity of the preliminary 
enquiry did not prevent the Court of Session from trying the 
case. The same was held by a full Bench of the Court in Queen 
Empress v. Morton,” in which the magisterial enquiry was 
held without the necessary sanction which was obtained about 
two months after its termination, and Sargent, C. J., who 
delivered the leading decision, observed that ‘ the language of 
S. 197 of the Criminal Procedure Code (X of 1882) is 
so strong in requiring a previous sanction that, in my opinion, 
if no such sanction has been obtained there is no jurisdiction ; 
and I think Colonel Dobbs had no jurisdiction to commit this 
case.” Bayley, J., also expressed it as his opinion, that “ all 
the proceedings were illegal and without jurisdiction,” and 
‘a sanction subsequently obtained cannut ratify illegal pro- 
ceedings.” The committal was not quashed, however, ‘simply 
as under S. 532 of the Procedure Code, the court was 
competent to act on an irregular commitment. 


The Madras High Court has taken the same view of the 
necessity of the sanction in such cases,“ as the High Court 
of Bombay. <A contrary opinioa was expressed in Avistna 
Ran, in which the Head Assistant Magistrate who was com- 
petent to sanction the prosecution had given no formal sanc- 
tion to prosecute, but had himself taken up the case, and after 
enquiry committed it to the Session Court for trial. On 
appeal from conviction, Holloway, J. (with whom Kindersley, 
J., agreed) observed : ‘“‘ If there had not been sanction, it 
does not follow that the objection could have availed the 
prisoner after trial and decision. The objection is not one 
going to the root of the Court’s jurisdiction, but something 
(like notice of action in certain civil cases) needed to justify 


+s Vil B. H.C. R., Cr. 61. ** Ponnu Sami Auyangar, M. H. Q, 
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a court in going on, and preventing it from going on if the 
objection is taken.” The observation was ultra vires, how- 
ever, and no authority was referred to in support of it, and it 
may now be cunsidered as overruled. 


There is a similar provision in S. 889 of the Criminal 
Procedure Code to the effect that no prosecution for the offence 
of giving false evidence in respect of a statement made by a 
person who has accepted a tender of pardon shall be entertain- 
ed without the sanction of the High Court ; and the Punjab 
Chief Court held in Sharina v. Empress,“ that the omission to 
obtain the sanction was a defect of jurisdiction that vitiated 
the whole of the proceedings. Pluwden, J., with whom 
Burney, J., concurred, said: ‘ In regard to these latter 
sections (196 and 197), the giving of sanction is a condition 
of the jurisdiction, and the absence of such sanction is a defect 
which vitiates the proceedings ab znitio and is not a mere 
irregularity curable under 8S. 537. I consider that the 
sanction under S, 339 is not a sanction under S. 195, and that 
it belongs to the same class as sanction under S. 196 and S. 197, 
The language employed in 8. 339 is similar to and as strongly 
prohibitive as that employed in 8,196 and 8S. 197, and I con- 
sider that in cases falling under any of these three sections, 
the sanction of the proper authority is a matter essential to 
the validity of the judicial proceedings to which the sanction 
is requisite, that such sanction is indispensable, and its omis- 
slun is not a curable irregularity but a fatal defect.” 


257. The maxim Quilibet potest renunciare juri pro se intro- 

_  ducto, has special operation in matters 

Ra letiss ose ™ of mere procedure, applying as well to 

constitutional law as to any other." 

That a party may waive any provision of a statute intended 

for his benefit is even more true to-day than it was among 

the ancients, as a relaxation of formal rigidity in procedure is 

the chief characteristic of all: legal advancement. It is a 

general rule that a party may waive any constitutional or 

statutory provisions for his benefit, except where compliance 
is positively required.” 


46 1884 P.R., Or., No. 42. “ Heyward v. Mayor of New York, 8 
«7 Baker v. Braman, 6 Aill., 47. Harb., 489. 

Pierson v. Peopie, 79 N. Y., 459. Bucklin r. Chapin, 63 Barb., 408. 
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It has been repeatedly laid down that-where a party has 
requested” or consented™ to any step taken in the proceed- 
ings, he cannot afterwards complain of it, however contrary 
it may have been to his constitutional,’ statutory * or come 
mon law ® rights. | 


The question of the waiver of constitutional rights has 
arisen chiefly in the United States, where the State constitu- 
tions generally provide that no person shall be deprived of 
life, liberty or property without due process of law ; and it is 
often attempted to impeach even statutes on the ground of 
their infringement of that important constitutional provision. 


In People v. Florence,‘ the objection was against the 
summary method of perfecting judgments upon forfeited 
recognizances, authorized by the law of 1844 and 1861 ; and 
Allen, J., in delivering tbe opinion of the Court, said : “ The 
defendants are not ina situation to take this objection. A 
party may by his voluntary act waive any and every right or 
privilege personal to himself, and affecting only his rights.of 
property, conferred or secured to him either by the constitu- 
tion or by Statute. The law permitting judgment to be per- 
fected upon the recopnizauces upon default in the condition 
was in force at the time the recognizances were entered into 
and mate a part of the terins and conditions of the under- 
taking and covenant of the parties, as much as if inserted 
bodily in the instrument. By the recognizances the defend- 
ants acknowledged an indebtedness to the people in the sum 
named, subject to a defeasance, and consented that upon a 
failure to perform the condition the debt should become ab- 
solute, and might be made a debt of record and judgment per- 
fected thereon, which should be a lien upon real property, 
and upon which execution might issue as upon other judg- 


4° Loew 1. State, 50 Wis., 559. Burtine r. State, 18 Ga., 534. 

80 Stato v. McMahon, 17 Nev., 365. Maul *. State, 25 Tex., 166. 
State rv. Bangor, 41 Me,, 533. Sniith v, State, 88 Ala., 7. 

t Mattingly vr. State, 8 Tex. App., 3'5. Bulliner v. People, 95 I1)., 394, 
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State v. Garney, 37 Me., 156. 8 State r. Larger, 45 Mo., 510, 
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ments for the recovery of a sum certain. The cngnizors 
voluntarily waived their right to any day in court other than 
that given them by the terms of the recognizance, and their 
consent to the remedy given by law, subject to and pursuant 
to which the recognizances were taken, was as in the case of 
a bond and warrant of attorney for the confession of a judg- 
ment, a substitute for, and a waiver of, the necessity of any 
other process of law.” 


258. ‘This is particularly the case in civil actions, which 
usually affect only individual rights, and 
, Right of waiver un- gre therefore, mainly under individual 
imited in civil proceed- : r . : a 
ings, control. The object of such actions is to 
enforce private obligations and duties, 
and any departure from the usual and constitutional mode of 
procedure, where the Court has jurisdiction of the subject- 
matter, is for the parties to consent to or object to, as they 
see fit. No question of public policy is involved in them, 


It has been repeatedly held that where mere property rights 
of a citizen are involved and no principle of public policy is 
violated, the maxim Privatorum conventio jurt publico non 
dcrogat, gives way to the maxim Modus et conventio vincunt 
Tegem, and he may waive the constitutional right or privilege 
designed for his protection, and consent to such action as 
would otherwise be invalid. Thus in Phyfe v. Himer® 
Rapallo, J., in delivering the opinion of the Court, observed, 
that ‘a party can waive a statutory or even a constitutional 
provision in his own favor, affecting simply his property or 
alienable rights, and not involving considerations of public 


policy.” 


The most important right is that of trial by jury, and in 
civil proceedings, it is settled that a party may waive even that 
right. In Lee v. Tillotson,’ Cowen, J., speaking of the consent 
to the reference of a cause, said: ‘It is a waiver of the objection, 
even if the constitution stood in the way. A party may waive 
a constitutional, as well as a statute provision, made for his 
own benefit. The contrary argument would deprive a crimi- 
nal of the power to plead guilty, on the ground that the consti- 


5 45.N. Y., 102, Cushman t. Flanagan, 50 Tex., 339, 
© Town of Ohio », Maroy, 18 Wall., Harris v. Shaffer, 92 N. Oar., 80, 
552, Grant v. Reese, 82 N. Car., 72, 
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Vitrifleld Co, r, Edwards, 185 Mags.. Heacock v. Hosmer, 102 II1,, 245, 
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tution has secured him a trial by jury.” In People v. Florence * 
Allen, J., in delivering the opinion of the Court, said: “ The 
right to a tria) by jury, if any such right would have existed 
but for the special laws affecting the obligations and liubility 
of the defendants, was waived by the terms of the recognizances 
and assent of the cognizors, and in all civil proceedings the 
right of a trial by jury may be waived.” In England, the 
Common Law Procedure Act enacted in general words that 
“the parties to any cause may, by consent in writing, signed by 
them or their attorneys, as the case may be, leave the decision 
of auy issue in fact to the court, provided that the court, upon 
a rule to show cause, or a judge on summons, shall, in their or 
his discretion, think fit to allow such trial’’; and it has been 
held that the decision will not be void, even where there is no 
consent or order in writing, as to the trial, because the parties 
who have consented to the exercise of the general jurisdiction 
possessed by a judve in a case in which they knew that 
the statutable preliminaries had not been complied with, cannot 
be allowed to question the jurisdiction on that ground.’ 


In India there are no constitutional rights in the ordinary 
sense of the word, and in civil cases no trial by jury; but the 
waiver of statutory rights in civil proceedings, 1s recognized as 
in the English law. Thus in Beer Chunder Roy v. Tumeezood- 
deen, ® the purchaser of a plaintiff’s rights was substituted for 
the plaintiff onthe record, and the irregularity was held to be 
cured by the defendant’s consent, implied in his offering no 
opposition, and in his appealing from the judgment on the 
merits, making the substituted plaintiff one of the respondents. 
The same was held in Shushee Bhoosun v. Muddon Mohun 
Chattopadhya," Ainslie, J., observing that *‘ as the substitution 
took place before judgment in the first court and was not 
objected to, itis too late to take the objection now.” This 
decision proceeded chiefly on the ground that the irregularity 
of the substitution did not prejudice anyoue, and was therefore 
not to be noticed, as S. 850 (uow 578) of the Civil Procedure 
Code provided that no decree would be reversed or substantially 
varied, ‘on accouut of any error, defect or irregularity, 
whether in the decision or in any order passed in the suit, or 
otherwise, not affecting the merits of the case or the jurisdic- 
tion of the court.” | 


6 69 N. Y., 83. Vide to similar effect Lall Mahomed 
® Andrews v. Eli t, 5H. & B, 602; v. Peer Nuzur, XVIIL W. B, 511. 
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In Parbutty v. Higgin, ™ the plaintiff having died, two persons 
claiming to be her leval representatives adversely to each other 
were made co-plaintiffs; and Jackson, J., in delivering the 
judgment of the Court, observed that he was not prepared to 
say that that was strictly regular, ‘* but that which is in itself 
unusual and irregular may often be cured by the consent of the 
parties; and in this case it appears that every one did agree to 
the course taken; and it is clear that such agreement having 
taken place, 1t was a more convenient course for every one that 
the trial should proceed and a decision be given than that the 
suit should either be dismissed or be allowed to remain in abey- 
wunce for an indefinite time, while the question between the 
claimants as to who was to succeed the deceased plaintiff in 
the suit was being determined.” 


In Parvatibai v. Vinayek Pandurung, * a defendant allowed 
the plaintiff to be wrongly represented in an appeal by an 
agent, and it was held that he was estopped from objecting 
to theagent carrying on the execution-proceedings on behalf 
of plaintiff, and appealing in course of them when necessary. 
West, J., in delivering the judgment of the figk Court 
observed, that “his right to represent Parvatibai might have 
heen challenged in the appeals, and possibly the same reasons 
would apply to representation in an appeal as in an original 
suit, but the objection having been virtually waived, cannot be 
taken after the defendants have lad their chance of success in 
the litigation.” 


The rule is not restricted to the case of the plaintiff’s 
substitution. Thusin Ram Das vy. The Official Liquidator," 
it was held that tho entertaining of an application, and the 
deciding upon a matter within the ordinary jurisdiction of 
the court, on aclose holiday, was at the furthest un irregu- 
larity, “the right t» object to which can be, and was in 
this case, waived by the conduct of the parties.” 


So far is the rule carried, that even agreements as to certain 
steps in proceedings ure considered binding. Thus in 
Davies v. Burton, the defendant’s attorney, having by his 
consent orally agreed, at a private interview with the plaintiff’s 
attorney, to admit on the trial, all the facts except the merits, 
provided the plaintiff waived the holding him to bail, the court 
held the defendant specifically bound by the agreement, and 
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thus took the facts as actually admitted at the trial, specially 
on the ground that the defendant had received a benefit for’ it. 


259. The right of waiver stands, however, on a different 
| footing in criminal proceedings, which 
Pcs! capa are to be distinguished from civil pro- 
proceeding ia <epardts ceedings, as involving a breach and 
right of waiver. violation of the public rights and 

duties affecting the whole community. 
The public as well as the individual have an interest in every 
criminal trial. ‘* The king has an interest in the preservation 
of all his subjects.” %* ‘The life and liberty of the citizen is a 
matter of supreme importance to the state; and if cannot 
allow him to throw either away by failure, intentional or 
unintentional, to take advantage of constitutional safeguards. 
This was all the more necessary in early times when counsel 
were not allowed to defend even persons indicted for murder, 
and it was a particular duty of judges to see in the interest 
of such persons that the proceedings against them were 
regular and strictly legal. The change in that system of 
defence did not altogether change the praetice of the 
courts, traces of which may still be noticed in some matters, 
In People v. McKay," Spencer, C. J., observed, that it 
was ‘*a humane principle, applicable to criminal cases, and 
especially when life is in question, to consider the prisoner as 
standing upon all his rights, and waiving nothing on the 
score of irregularity.” 


In Cancemi v. People," Strong, J., in delivering the 
opinion of the Court, said: ‘* Criminal prosecutions involve 
public wrongs, ‘ a breach and violation of public rights and 
duties, which affect the whole community considered asa 
community, in its social and aggregate capacity.. The end 
they have in view is the prevention of similar offences, not 
atonement or expiation for crime committed. The penalties 
or punishments, for the enforcement of which they area 
means to the end, are not .within the discretion or control 
of the parties accused ; for no one has a right, by his own vo- 
luntary act, to surrender his liberty or part with his life. ..-. 
Criminal prosecutions proceed on the assumption of sucha 
forfeiture (as may be incurred by way of punishment for 
crime), which, to sustain them, must be ascertained and 


4 Black. Com., 189, { 17 18 Johns., 218, 
i wIsN,Y. | 


presvrilied | ‘eotsiderdtions: 
mike it apparent thatthe right of a defetidant ia. oriminal 
rosecution to affect, ‘by consent, the canduct of the cage, 
should be Ynuch more limited than in olvil actions. It should 
riot bé perinitted to extend ao far as to work radical. changes 
in great and leading provisions as to the organization of the 
tribunals or thé mode of proceeding prescribed by the consti- 
tution ard the laws.” 


260. Even in the administration of criminal law, however, 
many legal provisions are made for the 
aoe! bana seourity and benefit of the accused, which 
eriminal proceedings, he may waive at his pleasure. It will 
not do to say that because the State has 
a peculiar interest in protecting one accused of crime to the 
extent of his constitutional rights, he shall in no cuse be 
allowed to waive any of them, for in some cases it is to his 
interest to waive them, and the denial of the right to do so 
would defeat the very object in view when the rights were 
given, and cause them to operate tu the injury rather than to 
the benefit of the accused. The true distinction appears 
to be, as observed by Mr. Elliott in an article on the waiver of 
constitutional rights,” that “where the right is solely for the 
‘benefit of the accused, and not jurisdictional, it is right, it is 
‘« just, that a waiver of it by him of his own free will and desire, 
“without solicitation or persuasion, causing some action to be 
“taken, upon the faith of such waiver, that would not other- 
‘‘wise have been taken, should be binding upon him.” The 
various Supreme Courts in tle United States have repeatedly 
laid down the same. 


Thus in State v. Kaufman,” Seevers, J.. in delivering the 
opinion of the Supreme Cuurt of Iowa, observed : “ The first 
impression wculd be, we think, that a constitutional provision 
could be waived as well as a statute. Both, in this respect, 
have equal force, and were enacted for the benefit and protection 
of persons charged with crime. If one can be waived, why 
not the other ? A conviction can only be legally obtained in 
a criminal action upon competent evidence; yet if thedefendant 
fails at the proper time to object to such as is incompetent, he 
cannot afterward do so. He hasa constitutional right to a 
speedy trial, and yet he may waive this provision by obtaining 
a continuance. A plea of guilty ordinarily dispenses with a 
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effectually destroys the: foroe of :the thought, that. che" Site: 
‘the public, have.an interest in the preservation of the: Hien; 
and the liberties of. the citizens, and: will not allow them to be”, 
taken away without due process of Jaw.’ .... If matters mat, ' 
whether the defendant is, in fact, guilty; the. plea of guilty. 
is just as effectual as if such was the case. Reasons other than © 
the fact that he is guilty may induce a defendant to so plead, . 
and thereby the State may be deprived of the eervices of the 
citizen, and yet the State never actually interferes in such 
case, and the right of the defendant to so plead has never 
been doubted. He must be permitted to judge for himself in 
this respect.” 7 | 
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In People v. Rathbun," Cowen, J., observed: * The prisoner 
may even waive his right to a trial at the hands ofa jury on the 
merits, by pleading guilty. Having this power, no one will 
pretend that he cannot consent to any thing less. Ie may waive 
any mutter of form or substance excepting only what may 
relate to the jurisdiction of the court.” In Cancemi v. People, * 
Strong, J., in delivering the opinion of the court observed that 
“effect may justly and safely be given” to the consent of the 
accused ‘*in many particulars, and that the law does, in respect 
to various matters, regard and act upon it as valid. Objections 
to jurors may be waived; the court may be substituted for 
triers to disp ose of challenges to jurors; secondary in place of 
primary evidence may be received; admissions of facts are 
allowed ; and in similar particulars, as well as in relation to 
mere formal proceedings generally, consent will render valid, 
what without it would be erroneous.” 


In Péerson v. People,* Earl, J., observed: ‘We are of 
opinion that the prisoner could withdraw his challenge and 
waive any irrecularity which existed in this case, The 
maxim Quilibet potest renunciare juri pro s2 introducto is of 
quite a general application. One may waive constitutional 
provisions intended for his benefit. A prisoner may waive a 
trial by jury and plead guilty ; he may waive a plea of autre- 
fois acquit by not interposing it or withdrawing it; he may 
waive or withdraw a challenge to a juror ; he could waive his 
right to have a challenge of a juror for favor tried by triers, 
and consent that it be tried by the Court; he may waive 
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objections to improper or incompetent evidence; in a Court of 
Special Sessions he may waive a trial by jury and be tried by 
the Court; he may waive a challenge to the array of jurors by 
a chaHenge to the polls; he could consent to the separation 
of the jury during the trial, when sucn separation, without 
such consent, would be ground of error. A man cannot legally 
be indicted and tried as accessory to a felony until the 
principal be convicted ; and yet, if he go to trial, without 
insisting on the objection, he is held to have waived it.” 


In State v. Albee,* Smith, J., observed: ‘* A person ought 
not to be heard to complain of that to which he has consented. 
For instance, he may not object to the grand jury after he has 
pleaded to the indictment; nor challenge a petit juror fora 
known cause after verdict ; nor object after trial that a copy of 
the indictment was not furnished him, when the statute requires 
it; nor that inadmissible evidence was received without objec- 
tion; nor that the jury separated after verdict with his consent. 
These are familiar examples of the waiver of well-recognized 
provisions, intended for the protection of a party.” 


In re Staf’, ® Lyon, J.,in delivering the opinion of the Court 
observed : *‘ Section 7 of Article 1 (of the Constitution) confers 
many rights upon a person accused of crime, every one of which 
he may waive without authority of statute, as has often been 
judicially determined, except the right to be tried by a jury. 
Such waiver may be express, or it may be by failure to make 
duc objection and exception. The accused shall enjoy the right 
to be heard by himself and counsel ; yet he need not have 
counsel unless he chooses, and need not say a word in his own 
defence ; he may plead guilty, andthus waive every right con- 
ferred in the section. He may demand the nature and cause of 
the accusation against him ; yet when arraigned he may waive 
the reading of the indictment or information. He has the right 
to meet the witnesses facc to face, yet he may lawfully consent 
to the reading of depositions ef absent witnesses in evidence. 
He is entitled to compulsory process to compel the attend- 
ance of his witnesses, yet he may not avail himself of such 
process. He is entitled to a speedy public trial, yet with his 
consent trial may be delayed for years, and no doubt the 
public at large may properly be excluded from the trial at 
his request. He is entitled to a trial in the county or district 
previously ascertained by law wherein the offence was com- 
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mitted, yet he may have a change of venue, and with his con- 
sent the cause may be sent to some county or district and 
tried therein, hundreds of miles distant from that in which the 
crime was committed. He is entitled to be tried by a jury, 
that is, a common-law jury, which must consist of twelve 
qualified jurors ; yet if one of the jurors is disqualified for 
alienage or other cause, in this State the objection is waived 
by the failure of the accused to challenge such juror,” ® 


261. One of the most important constitutional rights of an 

Waiver of accused’s accused is, that no person shall be com- 
right of not being asked spelled in criminal case to be a witness 
to criminate himself. goainst, himself. In the United States, 
this is provided for by the Constitution. It is quite settled law, 
however, that the accused may waive this provision, this 
constitutional protection by giving evidence on oath, when he 
will be bound to answer even questions which may criminate 
himself, By offering himself as a witness, he waives his right 
to object to any question pertinent to the issue, and his 
constitutional privilege of refusing to furnish evidence against 
himself; and subjects himself to the peril of being examined 
as to any and every matter pertinent to the issue.” If he 
answers any questions upon the subject, he cannot after- 
wards interpose his privilege, but is liable to be fully examined 
and cross-examined upon the matter. If he testifies that he 
did not commit the crime imputed to him, he renders himself 
liable to be cross-examined upon all facts relevant and material 


to that issue. 


In Connors v, People,® Church., C.J., in delivering the opinion 
of the Court, broadly said :—“We think the rule against being 
a witness is one which may be waived by anaccused person... . 
By consenting to be a witness in his own behalf under the 
Statute of 1869, the accused subjected himself to the same rules 
and was called upon to submit to the same tests which could 
by law be applied to the other witnesses ; in other words, if he 
availed himself of the privilege of the Act, he assumed the burdens 
necessarily incident to the position, The prohibition in the 
Constitution is against compelling an accused person to become 
a witness against himself. If he assents to become a witness in 
the case voluntarily and without any compulsion, it would 
seem to follow that he occupies for the time being the position 
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of a witness with all its rights and privileges, and subject to 
all its duties and obligations. If he gives evidence which bears 
against himself, it results from his voluntary fact of becoming a 
witness and not from compulsion. His own act is the primary 
cause, and if that was voluntary he has no reason to complain.” 


This was quoted with approval in State v. Ober,*? in which 
Foster, J... in delivering the opinion of the Court, said: —‘ If the 
respondent had not seen fit to make himselfa witness in his own 
cause, the fact that he did not choose to testify could not have 
been commented upon by the State’s counsel, nor would the 
jury have been at liberty to draw any inference detrimental to 
him from his silence. But, when he made himself a witness- 
in-chief, he subjected himself to the government’s right of cross- 
examination. By electing to testify, he placed himself in thie 
attitude of any ordinary witness, irrespective of any interest in 
the cause.... The respondent was not bound to volunteer any 
statement concerning the matter of the charge against him, nor 
could he be compelled to disclose any fact, or answer any ques- 
tion which would expose him to another criminal prosecution, 
or tend to convict him in this. Such immunity from confession, 
examination, argument or prejudicial inference, was his un- 
doubted privilege ; but he chose to waive it, and insisted upon 
his right to testify; and having testified concerning a part of 
the transaction, in which it was alleged that he was criminally 
concerned, without claiming his constitutional] privilege, it 
was too late for him to halt at that point which suited his own 
convenience. It is clear, upon reason and authority, that he 
might have been compelled to answer the question propounded 
by the State’s counsel. It was material to the issue, if not 
directly involved in his own proffered testimony. At this 
point, for obvious reasons, he saw fit to close his lips, and 
the Court allowed him to remain silent. Of this mistaken 
clemency he cannot now be heard to complain.” Judge Cooley 
in his work on Constitutional Limitations speaking of that 
decision, says: ® ‘*We not enly approve of this ruling, but 
we should be at a loss for reasons which could furnish plausi- 
ble support for any other, It is in entira accord with the 
practice which has prevailed, without question, in Michigan, and 
which has always assumed that the right of comment, where 
the party makes himself his own witness and then refuses to 
answer proper questions, was as clear as the right to exemption 
from unfavorable comment when he abstained from asserting 
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his statutory privilege.” In State v. Albee," Smith, F., said: 
“The cross-examination of a prisoner who volunteers himself as 
a witness is permissible, because by electing to testify he subjects 
himself to the scrutiny of a cross-examination, and consents to 
waive the constitutional provision that no subject shall be 
compelled to accuse or furnish evidence against himself.” * 


The Supreme Court of Massachusetts also has repeatedly 
held that if the accused puts himself on the stand -as a witness 
in his own behalf, and testifies that he did not commit the 
crime imputed to him, he thereby waives his constitutional 
privilege, and renders himself liable to be cross-examined upon 
all facts relevant and material to that issue, and cannot refuse 
to testify to any facts which would be competent evidence in 
the case, if proved by other witnesses.” 


In State v. Wentworth, ** a person accused of selling intoxi- 
cating liquors offered himselfas a witness, and was on cross-exa- 
mination questioned concerning other sales of intoxicating liquors 
made by himself. Objection was taken to this on the ground 
that the waiver of his privilege as to giving no evidence tending to 
criminate himself applied only to the charge on trial. The ob- 
jection was overruled however, and though the accused was 
not compelled to answer, yet his refusal to answer was taken 
into consideration against him. Appleton, C. J., in delivering 
the opinion of the Court, said: “‘ A witness on cross-examination 
must answer as to all matters pertinent to the issue, whether 
inquired about in the direct examination or not, unless a per- 
sonal privilege is invoked and the matters elicited would tend 
to criminate him; in which case the cross-examination can be 
extended only to the subject-matters of enquiry of the direct 
examination.” Still more recently, the Supreme boartof Florida 
has held that it is a just and correct rule that if a witness, with 
full knowledge of his rights, consents to testify about the very 
matter that may criminate him, without claiming his privilege, 
he must submit toa full, legitimate cross-examination in 
reference thereto; as otherwise a witness would have 
it in his power to make a partial statement of a matter to the 
detriment of one party without any adequate means of relief. 


Questions tending to discredit his veracity may be put to 
him,” even though they operate materially against. him as the 
accused, because having voluntarily placed himself in the: wit- 
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ness-box, he must abide the consequences. He may be asked as 
to whether he made statements inconsistent with those he may 
make as a witness before the Court.” Indeed, it becomes the 
duty of the Conrt to interrogate him as fully as may be need- 
ful to test the truth of his direct testimony.™ 


262. There can be still less objection to a waiver of mere 
ordinary forms of procedure. Thus, any 
right given by statute or otherwise to 
the accused for his benefit—such as to 

have a copy of the indictment, or a list of the jurors or of the 
witnesses for prosecution, afa particular time or before trial— 
may be waived, either in words, or by omission to apply for 
the same.” Thus, where a list of the witnesses for the crown is 
required to be given to the accused person at the same time 
with the copy of the charge, and it is given later, but the 
‘accused pleads not guilty, he is deemed to have waived the 
irregularity, aod the witnesses will notwithstanding be 
exminined at the trial. Similarly,the irregularity of intro- 
ducing evidence before the indictment is read, may be consider- 
ed waived if not objected to “*; and when the defendant 
enters into a recognizance for his appearance in court, without 
making any objection to the sufficiency of the warrant, or to 
the sufficiency of the verification thereof, he is estopped from all 
objection to the warrant.” Soalso wherea statute requires the 
sentence to be postponed for a given time after verdict, thie 
accused may waive the delay, and consent to its immediate 
rendition.“ 

On the same principle, it is established as a general rule, 
that exceptions to the rulings or the instructions of the Court 
must be taken at the time they are given ;* and where an 
exception is not taken to the instructions to the jury betore 
the jury gives its verdict, they are considered waived. Nor is 
this rule a merely technical one, as if the objection is brought 
to the notice of the court in time, the court has an opportunity 
of modifying, or explaining ‘the instructions. 


Com. v. Tolliver, 119 Maas., 312. Record v. State, 36 Tex,, 521. 
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Johngon t. State, 43 Ark., 391. #1 People v, Robinson, 46 Cal., 94 
McCoy tr. State, 46 Ark., 141. #8 Torner rv. Yates, 18 How., 14. 
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State v. Vester, 29 La. Ann., #20. 252. 
State r. Russel, 83 La. Ann., 135. Barton v. Forsyth, 20 How., 586, 
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Similarly exceptions to evidence must be taken. ag:soon as 
the Court decides to admit or reject it ; and if not made at.the 
time, they are considered waived,“ unless in case of the incom- 
petency of evidence, the incompetency was not known at the 
time. In Sheetul Pershad v. Junmejoy Mullick,“ Macpher- 
son, J., in delivering the judgment of the Court said that there 
was ‘no doubt that it is the duty of the party, who wishes to 
object to evidence, to object to it in the first instance, and not 
to lie by in both the lower courts, and‘ then come in special 
appeal here, and raise objections for the first time.” Nor is 
this rule-merely of form, as in this case also, the opposite party 
may, if apprised of the objection in time, be able to remove it 
by further testimony.“ 


In State v. O'Connor,” Henry, J., in delivering the opinion 
of the Court observed, that such was ‘‘ the interest of the State 
that none but the guilty should be confined on criminal charges, 
that the Court should exclude from the jury, all improper 
evidence against the accused whether the objection be general 
or special.”. The correct rule, however, appears to be that if 
secondary evidence is not objected to at the time of its admis- 
sion, it will be taken “that the parties have chosen to come to 
trial upon the materials put before the Court, and the evidence 
will not be excluded when objection is raised against it on 
special appeal.’’* 


So also objections to the incompetency of a witness must be 
taken at the time when his deposition is taken, as they may 
then be removed by the opposite party, and if not made at 
that time, they will be considered waived.” And this state- 
ment of law was approved in Shutle v. Thompson,” in which 
a deposition was admitted in evidence, even though it had not 
been recorded by an authorized officer, nor as required by law 
after affidavit of the cause or reason for taking, and it was 
not even certified that the witness had been sworn to testify 
to the whole truth. Strong, J.,in delivering the opinion of 
the Court, said: “It is obvious that all the provisions made 
in the statute respecting notice to'the adverse party, the oath 
of the witness, the reasons for taking the deposition, and the 


4* Griggs v. Howe, 81 Barb., 100. #7 65 Mo., 874, 
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rank or character of the Magistrate authorize! to take it, 
were introduced for the protection of the party against whom 
the testimony of the witness is intended to be used. It is 
not to be doubted that he may waive them. A party may 
waive any provision, either of a contract or of a statute, 
intended for his benefit. If, therefore, it appears that the 
plaintiff in error did waive his rights under the Act of 
Congress—if he did practically consent that the deposition should 
be taken and returned to the court as it was—and if by his 
waiver he has misled his antagonist—if he refrained from making 
objections known to him, at a time when they might have been 
removed, and until after the possibility of such removal had 
ceased, he ought not to be permitted to raise the objections 
at all.” In Ray v. Smith,’ the deposition had been taken 
de ben? esse, and bofors the trial the defendant moved to 
suppress it. But when it was offered at the trial, it was read 
without objection, and without exception, and the objection 
was held to be waived. 


In Levin v. Russell, ? Grover, J , in delivering the opinion of 
the Court, observed, that it was “entirely clear that a party who 
has sat by during the reception of incompetent evidence without 
properly objecting thereto, and thus taken his chance of 
advantige to be derived by him therefrom, has not, when he 
finds such evidence prejudicial to him, a legal right to require 
the same to be stricken out.” 


A party having the power to waive most rights, may under 
various circumstances waive the right of being confronted with 
his witnesses,’ and he does so by absconding during the trial.‘ 
He may by conssnt submit to evidence by depositions, 
and to other testimony not delivered orally at tho trial.° 
And the accused is held to waive his right to bo confronted 
by the witnesses by allowing their depositions to be put in.°® 
So also where certain witnesses were absent, and counsel 
for the prisoner offered in open court to admit that they 
would testify to the facts stated in the affidavit supporting 
a motion for adjournment on that ground, it was held a 
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waiver by the accused. of his constitutional right to be 
confronted by the witnesses against him.' : 


So far is the rule carried, that S. 532 of the Criminal Pro- 
cedure Code provides, that ‘‘if any Magistrate or other 
authority purporting to exercise powers duly conferred, which 
were not so conferred, commits an accused person for trial 
before a Court of Session or High Court, the Court to which 
the commitment is made may, after perusal of the proceedings, 
accept the commitment if it considers that the accused has 
not been injured thereby, unless, during the inquiry and be- 
fore the order of commitment, objection was made on behalf 
either of the accused or of the prosecution to the jurisdiction 
of such Magistrate or other authority.” 


The present tendency is, even apart from such waiver, not 
to allow any effuct to mere irregularities of procedure, except 
when they should have occasioned a real failure of justice. 
Thus in British India, itis expressly provided, that even the 
fact of an inquiry or trial being held in a wrong district or 
other local area,® or of a charge not being framed’ does not 
necessarily invalidate the final finding or sentence, except 
when a failure of justice has resulted from the same. 5. 537 
of the Criminal Procedure Code further provides that no 
finding, sentence or order passed by a court of competent juris- 
diction shall be reversed or altered on reference for confir- 
mation or on appeal or revision, on account of any error, 
omission or irregularity in the complaint, summons, warrant, 
charge, judgmont or other procecdings before or during trial 
orin any inquiry or other proceejing under the Code, or 
of the omission to revise any list of jurors or assessors in 
accordance with Section 324, or of any mis-direction in any 
charge toa jury; unless such error, omission, irregularity, 
want or misdirection has occasioned a failure of Justice. 


The presence of the presiding Judge at a trial before him is 
not a matter of mere form, and may, therefore, not be waived ; 
and the verdict was set aside, where for two days during the 
argument, the Judge was not in the Court-room, but in 
another part of the building, engaged in other business, and 
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by the respondent’s consent, certain members of the bar 
presided in his place.’ 4 


The same was held in India in Shumbhu Nath Sarkar v. 
Ram Kamal,® in which a stipendiary magistrate and two 
honorary magistrates heard and disposed of the case, but the 
conviction was set aside, infer alia, on the ground that though 
the Bench would have been properly constituted by the 
stipendiary magistrate, and one honorary magistrate, yet one 
of the honorary magistrates was absent on one day, and a 
very impurtunt portion of the evidence was recorded in-his 
absence, and yet he joined again in proceedings and took 
part in the final discussion, which resulted in the conviction, 
and this mode of trial must have seriously prejudiced him. 


263. In the United States, it is considered that an 

_. accused may even bind himself by his 

_Theaccused may bind soyeement in a critninal cause, as 
himself by agreement ,, ha 1a 

in criminal proceedings, | Where a great number of people are 

Indicted for a riot, they may move that 

the prosecutor shonld name a few of them, and try it 

only against them, the rest entering into a rule, if the few are 

found guilty to plead guilty too; and this has often been 

done to prevent multiplicity of charges.” 


A. The decision in Soorerdro Pershad v. Nundun, *? ia not against this view. Phenr 
J..no doubt, in delivering the judgment of a Division Bench of the Calcutta High 
Court observed that the parties might, “as no donbt often happens in this country, 
either expressly or implie lly, consent to the suit being determined by a Judge who has 
not been preseat throughout the trial, and to hia taking into consideration evidence 
which had not been given before him.’’ The observation had no reference to a casein which 
the presiding judge was absent from the court while the evidence was being recorded, 
but toa casein which after some of tho evidence had been recorded the suit was trans- 
ferred without the consent of the purties to another judge, who gavo his decision without 
personally hearing the whole of the evidence. Phoar, J., used similarly browi language 
in Syud Mahomed vy. Oumdah Khanum,“* having observed, that '‘ it is often the cace that 
the parties (lo consent to a judge determining the case between them on evidence which 
he has not himself orally heard, and which having been given before another judge 
thus comes before him only in the shape of depositions.’? The evidence in that case had 
been recorded by the predecessor of a judge, andthe observation can beno authority 
for & judge (one of the judges forming the trying Bench) leaving the court, while the 
evidence is being recorded before him, and for the parties being able to waive the 
irregularity of the record having gone on during his absence. 
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Thus in State v. Polson*® it was agreed in open court, 
between the district attorney and the defendant’s counsel, in 
the presence of the defendant and of the jury, that, in order 
to save time and facilitate the trial of the cause, the testimony 
taken upon the former trial should be read to the jury, as a 
substitute for the oral testimony of witnesses in court. A 
conviction followed, and it was held that the constitutional 
provision was a personal right, and in no manner affected the 
jurisdiction of the court, and that it might be waived. 


Agreements to be binding in criminal proceedivgs must 
generally be as to mere forms or matters of procedure. 
‘hus in People v. Rathbun," Cowen, J., said: ‘* The courts 
specifically enforce agreements made in respect to the course 
of the cause, by persons properly authorized. ‘They do not 
allow the party to violate a stipulation and put his antagonist 
to an action, What ought to be done, they will consider 
either as having been done, or summarily enforce its execution 
by process of contempt... .. I will not deny that agree- 
ments may be thus enforced in a criminal case. Suppose a 
prisoner to declare on full advice that he will plead guilty, :on 
which the prosecutor’s witnesses are all dismissed ; might not 
the court order the plea entered as if the same consequence 
had been produced in a civil cause on an attorney stipulating 
to give a cognovit? All this sounds harsh, and no court 
would enforce -a stipulation to plead guilty, unless in a case 
where they plainly saw that the object of the prisoner was to 
defraud the course of justice. Agreements to waive his personal 
rights ought not to be enforced except in such cases, 
though the right of the court may be exercised to the same 
extent as in civil causes. People v. Mather," was referred to 
as a case in which the accused had been allowed to revoke his 
agreement. He had stipulated that every juror called should 
be considered as challenged by each side. The juror examined 
appeared to be biased against the accused, who was allowed 
to revoke his side of the agreement; that is, waive his 
challenge. The court put his rights on the general ground that 
a party may always waive an advantage to himself. The rule 
has no application where he is seeking to frustrate an agree- 
ment made for the benefit of the prosecution. But in the 
case at bar, the agreement of the prisoner when he sought to 
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revoke it by demanding the ordinary triors, had been execnted. 
The juror had been put upon his trial before the court, and it 
did not lie with the prisoner to revoke it at that: stage, any 
more than if the trial had terminated, and the juror had been 
sworn and taken his place in the box. Nothing indeed ap- 
pears, in the instance befure us, which would have seriously 
affected the interests of justice, had the court given way, but 
the principle put was convenience. The delay arising from 
a formal trial fur each juror was doubtless alluded to, which 
is, to be sure, a mere inconvenience. But it is sometimes an 
harassing and vexatious, not tu say a dangerous inconvenience, 
even for the prisoner. A jury fatigued by delay cannot well 
appreciate his defence. The Attorney-General had waived 
the same right on his part, upon the same reason, and the 
formation of the jury had progressed upon both sides. Had 
the court given way to one side, justice would have demanded 
the same thing for the other; and thus, perhaps, the jury, 
so far as it was formed, might have been withdrawn, and a 
new jury throughout placed in the box. ‘he prisoner had 
but to intimate his desire to have triors, in reply to the 
suggestion of the court, when his right would, no doubt, have 
«tt once been recognized. I do not deny its importance ; and 
the court will allow and even advise him to recall any im- 
provident concession which is apparently prejudicial to his 
rights. They willdo so on the mere suggestion of counsel 
that the concession was prejudicial ; but not where injury 1s 
evidently out of question on the side of the prisoner, while the 
prosecution may sustain a serious inconvenience. ” 


An agreement by the accused will, however, not reccive any 
effect, where the mattcr agreed upon is important and 
material to the charge. Thus, where on demurrer to an 
indictment for the larceny of a dog and a collar, counsel had 
agreed to treat the indictment as charging the dog to be 
tame and as being silent about the collar, the stipulation 
was lield to be void; because, otherwise, it was observed, 
‘‘the defendant would not be tried upon the presentment of 
the grand jury, but rather upon the consent of the counsel.” * 
An indictment or presentment is necessary to give the court 
jurisdiction, and without one or the other, the court has no 
jurisdiction to try a person, even with his consent. ** It is in 
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fact a gencral principle, that “ where the matter is jurisdic- 
tional and affects the public, no agreement of individuals 
should be allowed to alter it. The State has an interest -in 
punishing the guilty for the good of society, as well as in 
protecting the innocent, and it would never do to permit an 
accused to select his own tribunal and be tried in his own 
way, by agreement with a careless or dishonest prosecutor,’”* 


264. Certain mere rules of procedure also are not allowed to 
— : be waived, and this is specially the case 
aver not allowed where it is considered that the waiver 
where it is prejudicial to :; gale . 
aeinad: will prejudicially affect the accused. 
Thus the accused 1s not allowed to waive 
his plea ; so that a trial and verdict without plea, even where 
the accused consents will not authorize a judgment against 
him.” 


As a general principle, proceedings on a criminal prosecu- 
tion will therefore be bad unless they are conducted in the 
manner prescribed by law; and if they are substantially 
bad in themselves, the defect will not be cured by any waiver 
or consent of the prisoner.” In the case cited, the Bench of 
Magistrates trying a jailor deputed one of them who was the 
Superintendent of the jail to examine some of the persons 
whom the accused applied to call for his defence and who 
were connccted with the jail, in order to guard against devia- 
tion, and the depositions so taken were placed on the record, 
‘Sto be used by either party, though not themselves as 
evidence.” The District Magistrate said that the accused 
had agreed to that, aod relied on that agreement as justifying 
and sanctioning what was done, The High Court held, 
however, that the consent of the accused could not justify 
such an irregularity, and said: ‘*When the irregularities are 
all unfavorable tv the prisoner, as in our opinion they clearly 
were in the present case, it is impossible for any court to 
consider a waiver or consent as binding on him. It 18 the 
duty of Magistrates and all Criminal Courts to follow the 
procedure prescribed by law, and there is-no law which 
sanctions their intentional departure from that procedure ; 
and then attempting to protect themselves against the 
consequences of such departure by getting the accused 
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person to say he consents to it. In the mofusstl, most 
prisoners, not properly defended, would probably assent to 
any irregularity which the Judge or Magistrate trying him 
chose to suggest. There would be an end to all proced ure, 
if such an assent were held to warrant material and important 


irregularities. * 


In The Attorney General of New South Wales vy. Bertram,™ 
the depositions of the witnesses taken at the first trial of the 
prisoner were read, and the witnesses having been asked in time 
whether what was read was true, they were submitted to fresh 
oral examination and cross-examination, and it was attempted 
to justify that on the ground of the prisoner having given his 
consent to it, but their Lordships disregarded the prisoner’s 
consent, and spoke of the wisdom of the general understanding 
that a prisoner on his trial could consent to nothing. This 
decision does not appear to be correct law at present, and the 
weight ofopinion is certainly against it. Thusin Purmessur Singh 
v. Soroop Audhikaree* the witnesses were not even examined 
de novo, but only the evidence given by them at their former trial 
was read over, and after attestation they were allowed to be 
cross-examined. The final decision did net indeed turn on the 
existence of mere consent, but on an inference to be derived 
from it as to the prejudicial character of the effect of the irregu- 
larity. However, Hobhouse, J., in delivering the opinion of the 
Court said: “It appears that it was at the express request of 
the prisoners themselves that the witnesses were examined in the 
way indicated ; but still, as a fact, they were examined, and this 
in a way to which the prisoners not only consented, but which 
they proposed and pressed; and, this being so, it is impossible 
not to say that the prisoners by their own conduct have shown 
that they have not been olatidieed by the error.” 


265. The question of the waiver by consent of the incompe- 
tency of evidence has lost much of its 
importance by the increasing removal of 
the incompetency. Absolute incompetenc 

is hardly recognized in any case at present. In all civil proceed- 
ings the parties to the suit and the husband or wife of any 
rty to the suit, and in criminal proceedings, against any 
person, the husband or wife of such person, are now, by a 
general concurrence, deemed competent to give evidence.” 
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Before the removal of this incompetency, the evidence of 
the wife was in some cases admitted with the consent of the 
husband, on the supposition that the tncompetency was based 
only on the interest of the hushand in preserving the confidence 
reposed in her.” It was sometimes held, however, that the wife 
could not testify against her husband, even with his consents 
as the public also have an interest in the preservation of the 
domestic peace, which may be disturbed by her testimony, 
notwithstanding his consent. 


The question of consent is still important, however, in 
some cases of what may be called privileged communica- 
tions, and in which the privilege may be waived by consent. 
Thus, as a general rule, no married person is permit- 
ted to disclosa any comnunication made between the 
husband and the wife, except with the consent of the person 
who made it or of his representative in interest. ** So also 
no person is permitted to give any evidence derived 
from unpublished official records relating to any affairs 
of State, except with the permission of the officer at the 
head of the department concerned.” Nor are barristers, 
attornics, pleaders, or vakils, or their clerks or servants, or 
interpreters, permitted, unless with the client’s express 
consent, to disclose any communication made to them in the 
cuurse and for the purpose of their employment as such, by or 
on behalf of the clieut, or to state the contents or condition of 
any document with which they should have become acquainted 
in course and for the purpose of such employment. This obliga- 
tion continues after the appointment hag ceased, but does not 
extend to communications made in furtherance of any illegal 
purpose, nor to facts showing that any crime or fraud has been 
committed since the commencement of their employment.” 
As to the nature of the consent, it is providedthat the client 
shall not be deemed to have consented to the disclosure by 
himself giving evidence, and not even by calling any such per- 
son as a witness, unless he questions him on matters which, 
but for such question, he would not be at liberty to disclose. 
on account of his employment.” In some countries confidential. 
communications to clergymen and physicians are algo’ 
privileged in the same manner. | 
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266. One of the most important constitutional rights of 
er fen Englishmen is that of a public trial by an 
trial by ees right of impartial jury. The great Magna Charta 
a provides that no free person isto be 
imprisoned ‘unless by legal decision of his equals.” And 
this is taken to be not the conferring of a privilege which may 
bs waived, but the prescription of a trial, and Lord Dacres-” 
and Lord Andley’’ ** were held not able to waive their right 
of trial by the Lords. 


In India, even this right of a trial by jurv may be waived. 
S. 536 of the [Indian Criminal Procedure Code expressly 
provides, thit “if an offence triable by a jury is tried with 
the aid of assessors, the trial shall not on that ground only 
be invalid, unless the objection is taken before the court 
records its finding.” 


There is a similar provision inthe statutes of several of the 
States of the American Union for the waiver of a trial by jury, 
and it is settled that such statutes are not unconstitutional, and 
that under them the right of trial by jury may be waived. It 
has repeatedly been held that a statute allowing a waiver of 
trial by jury, allowing the accused to elect to be tried by a court 
in lieu of a jury is not a violationof the constitutional provision 
that the right of trial by jury shall remain inviolate. The public 

olicy which stands in the way of an effectual waiver of a jury 
a the accused in a criminal case, has been held to be not so 
inherent in the form and the framework of the government 
of the United States, as to place it beyond the reach of legis- 
lative interference.**> Thus where authorized by a statute, and 
the constitution not withholding any needful jurisdiction from 
the tribunal, the defendant consents to be tried by a court 
without a jury ; he cannot afterwards complain.™ 


. Where, however, there is no statute, the general rule appears 
to be that a court without jury has no power of trial.” 


89 Kelyng’s C. C., 89. Murphy r, State, 97 Ind., 579. 
33 3 How. St. Tr., 401. State vr, Moody, 24 Mo., 660. 
34 State ». Warden, 46 Conn, 3:9 Vanghan r. Scade, 30 Mo., 600, 
Ward r, People, 20 Mich., 116. Bailey r. State, 4 Ohio, 57. 
Dillingham r, State, 5 Ohio, 280, Ward r. People, 80 Mich., 116. 
State r, Mansfield, 41 Mo, 470. ' League r. Stato, 36 Ind., 259. 
Brown r, State, 16 Ind., 496, People v. Smith, 9 Mich, 193. 
88 In re Staff, 63 Wiss., 285. Stato r, Maine, 27 Conn., 281. 
34 Moore rv. State, 52 Tex. App., 117. Wilson . State, 16 Ark., 60]. 


State r, Robinson, 43 La. Ann., 2 Bond r. State, 17 Ark., 290, 
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Thus in Williams v. Staf:," a jury trial was waived, and the 
accused convicted, but on appaal, the Attorney-General sub- 
mitted to a reversal, on the ground th&t a jury trial conld not 
be waived. Some-courts, notably the Supreme Court of Iowa, 
in view of the peculiar terms of the constitutional provision 
under consideration have held, however, that the rights guaran- 
teed therein are merely privileges granted to the accused, which 
he may waive without the aid of any statute.” 


Many of the cases which hold thit the prisoner cannot 
effectually waive a jury are those -of capital offences. The 
judginent in them imay well be sustained on the principle or 
rule which has sometimes been asserted that in capital cases, 
in favorem vitae, the prisoner can waive nothing. Some cases 
seem to make a distinction between felonies and misdemea- 
nours, holding that in a prosecution for a misdemeanour a 
jury may be dispensed with by the consent of the accused. 
Thus in Darst v. People,” the waiver of a jury in a mis- 
demeanour case was held valid ; Lawrence, J., in delivering the 
judgment of the court observing, that “we know of no reason 
why it may not be (waived) in trials for misdemeanours.” 
This distinction was, however, iguored in State v. Lockwood ; * 
and there seems to be no substantial ground upon which to 
rest any distinction in respect to misdemeanours punishable 
with imprisonment. Ifa line can be drawn between different 
grades of crime, a plausible reason may perhaps be given for 
holding that misdemeanours punishable by fine only are dis- 
tinguishable from other crimes ; as a criminal prosecution for 
such a misdemeanour is in its results essentially like a 
civil action sounding in tort.“ 


267. The general rule appears to be that even the right 
of trial by the fixed number of jurymen 
cannot be waived, that a persun cannot 
consent to be tried by a larger or smaller 
number ; and that no other number of men, than that 
fixed by law, will meet the requiremonts of the law. This 
has been laid down repeatedly in regard to the trial of capital 
offences and felonies, on the ground that the State has an 
interest in the preservation of tho lives and liberties of its 
subjects, and they cannot be allowed to be taken away 


Waiver of the number 
of jurymen. 


8 12 Ohio, 622. | £0: BL TUL, 286, 
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without due process of law. Besides waiver and consent can 
have no application in a criminal prosecution, whieh is wholly 
in invitum in its relation to the tribunal by whieh the 
aceused is to be tried. 


The leading case inthe United States on the snbject uppears 
to be that of Cancemi v. People," m whieh twelve jurors were 
impaneled for the trial, and during the trial the accused 
agreed that one juror might be withdrawn, and the trial 
proceeded with eleven jurors. It did so proceed, but the con- 
viction was held to be illegal, on the ground that the fixed 
number of jurors conld not be waived. ‘This decision was 
based upen the ground, that the parties conld not by consent 
alter the substantial constitunon of the Court, and that the 
State had an interest in the preservation of the liberties and 
lives of its citizons, and would not allow them to be taken away 
without dre process of law, even by the consent of those ae- 
oused of crime. Strong, d., in delivering the opinion of the Court 
said: “The substantial constitution of the legal tribunal andthe 
fundamental mode of its proceeding are not within the power 
ofthe parties . . . . . . The State, the public, bave 
an interest in the preservation of the Tibertics and the lives of 
the citizens, and will not allow them to be taken away without 
due processoflaw; . . . . . theright ofa defendant in 
a criminal prosecution to affect, by consent, the conduct of tho 
case. . . . should not be permitted to extend so far as to 
work radical changes in great and leading provisions as to the 
organization of the tribunals or the mole of proceeding 
prescribed by the Constitution and the laws.’’? Ue further 
said: “A plea of guilty to any indictment, whatever may 
be the grade of the crime, will be received and acted upon 
if it 13 made clearly to appear that the nature and effect of 
it are understood by the accused. But when issue is joined 
upon an Indictment, the trial must be by the tribunal and in the 
mode which the Constitution and laws provide, without any 
essential change. The public officer prosecuting for the people 
has noauthority to consent to such a change, nor has the defend- 
ant. . « « ‘The conclusion necessarily follows, that the 
consent of the plaintiff in error to the withdrawal of ohe juror, and 
that the remaining eleven might render a verdict, could not 
lawfully be recognized by the Court, and was a nullity. Ifa 
deficiency of ong juror might be waived, there appears to be no 


43 Hiilr. People. 16 Mich 831.. 1 44 IS N.Y. 128. 
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good reason why a deficiency of eleven might not be ; and it i 
difficult to say why, upon the same principle, the entire panel 
might not be dispensed with, and the trial committed to the 
Court alone. It would be a highly dangerous innovation, in 
reference to criminal cases, upon the ancient and invaluable 
institution of trial by jury, and the Constitution and laws 
establishing and securing that mode of trial, for the Court to 
allow of any number short of a full panel of twelve jurors, and 
we think it ought not to be tolerated.” © 


(B) Similarly in State v. Mansfeld, *® Wagner.J., said : “ ‘I'he prisoner’s consent cannot 
change the law. His right to be tried by a jury of twelve men is not a mere privilege ; it 
is a positive requirement of the law. Hecan unquestionably waive many of his legal 
rights and privileges. He may agree to certain facts and saa ain with formal proofs, he 
may consent to the introduction of evidence not strictly legal, or forbear to interpoee 
challenges to the jurors ; but he has no power to consent to the creation of a new tri- 
bunal unknown to the law to try his offence. The law in its wisdom has declared what 
shall be a legal jury in the trial of criminal cases ; and a defendant cannot be permitted 
to change the law and substitute another and a different tribunul to pasa upon his guilt 
or innocence, The law as to criminal trials should be based upon fixed standards, and 
should be clear, definite and absolute. If one juror can be withdrawn, there is no reason 
why aix or cight may not be, and thus the accused, through persuasion or other causes, may 
have his life put i: jeopardy or be deprived of his liberty through a body constituted in 
a manner unkuown to the law. Aside from the illegality of such a procedure, public 
policy condemns it, The prisoner is not in a condition to exercise a free and indepen- 
dent choice without often oreating prejudice against him.” 


In J/ill v. People, *® the Conrt said: “There would be great danger in holding it 
competent for a defendant in a criminal case, by waiver or stipulution, to give authority, 
which it could not otherwise possess, to a jury of less than twelve men, for his trial and 
conviction; or to deprive himself in any way of the safeguards which the Constitution 
has provided him, in the unanimous agreement of twelve men qualified to serve As jurors 
by the gencral laws of the land. Let it once be settled that adefendant may thus waive 
th's constitutional right, and no oue oan foresee the extent of the evils which might 
follow. . . . One aot or neglect might be recognized as a waiver in one case, and 
another in another, until the constitutional safeguards might be sabstantially filtered 
away. The only safe course is to meet the danger én limine, and prevent the first step in 
the wrong direction. It isthe daty of courts to sze that the constitutional rights of a 
defendant in a criminal oase shall not be violated, however negligent he may be in raising 
the objection. It is in such cases, emphatically, that consent should not be allowed to 
give jur-sdiction.” 

In Zerritory v. Al Wah, *7 Wade, C. J., in delivering the opinion of the Conrt said: 
“A common law jury consists of twelve persons. Cana defendant, on his own motion 
change tho tribunal and secure to himself a trial before a jury not authorized by and 
unknown to the law ? The law has established certain tribunals, with defined powers 
and forms of proceeding, for the trial of persons charged with crime. Security to the 
defendant and to the public is only fonnd in a strict compliance with the law of the 
land. Jurisdiction comes by following the law. Disorder and uncertainty follow a 
departure therefrom. Neither the prosecution nor the defendants, by any act of their 
ows, oan change or modify the law by which oriminal trials are controlled. If with the 
consent of the Court and the prosecution, the defendant muy have a trial with one 
juryman less than o constitutional jury, why with like consent might he not have a trial 
with one juryman more than a constitutional jury? If by his own act, the defendant 
might take one from a Jawful jury, we do not see why he might not add one thereto. In 
either case there would be failure of jurisdiction, because jurisdiction attaches and makes 
valid a verdict when rendered by a jury, and a jury istwelve men, . . . In the 
absence of a statute, consent would not confer jurisdiction.” 


41 Mo., 475. | #6 16 Mich., 857, 
| #1 4 Mont., 149. 
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In Territory v. Ah Wah, ® during the progress of the 
trial, one of the jurymen was excused on account of sickness 
in hisfamily, and, thereupon, with the consent of the defen- 
dant, the trial proceeded to a final conclusion before the re- 
maining eleven jurors, who returned a verdict of murder in 
the first degree. It was held that the verdict was a nullity, 
and that the court erred in permitting the trial to proceed: to 
a verdict, after the withdrawal of one of the jurors. Wade, C. J., 
in delivering the opinion of the court, observed that there did 
not seem to be any authority justifying a waiver of a full jury 
of twelve by the accused in a capital vase; and said: ‘‘ Instances 
may be found in the books in cases of misdemeanours, and also, 
but more rarely, in cases of felonies, where it has been held 
that a defendant might waive his right to a jury of twelve and 
consent to be tried by a less number; but the weight of 
authority in cases of felony is clearly against the proposi- 
tion.” 


It has been argued against this, and in favour of the recog- 
nition of the effect of consent in such cases, that it “is not 
inconsistent with any rule of law or with public policy. Nor 
does it tend to defeat public justice. On the contrary, it may 
tend to promote it, by facilitating the despatch of business jin 
cout, and preventing unnecessary and embarrassing delay.” 
Thus in Com. v. Datlzy,® it was said: “ [t may be important to 
the accused, for the preservation of evidence, and on various 
accounts, to have a speedy trial, and that where parties and 
their counsel have exercised their Judgnent in the conduct of 
the trial, as to what they will insist on and what they will 
waive, as they may safely be allowed to do, and have taken 
their chances on a verdict, it would be inconsistent with ordi- 
nary good faith and fair dealing for them to turn round and 
insist on legal exceptions, which they had pledged themselves 
to the court that they would not take. From an examination 
of the cases upon this subject, it must be conclude! that the 
weight of authority is with the doctrine, that in prosecutions 
for crime, at least where the crime charged is other than mere 
misdemeanour, the defendant cannot waive his right to trial 
by a jury of twelve men, and be tried by a lessnumber.” Tho 
weight of authority, in cases of felony, is clearly against any 
right on: the part of the accused to waive the fullnumber of 


jury. 
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The case generally cited in favor of the opposite view is 
that of State v. Kaufman,” which has been followed in State 
v. Sackett,’ and in which it was beld, that upon a trial for a 
crime, the accused might waive his right toa trial by jury of 
twelve men, and with his consent might be tried before eleven 
jurors. Seevers, J., said : ‘The defendant may have consented 
to be tried byeleven jurors, because his witnesses were then 
present, and he might not be able to get them again, or that it 
was best he should be tried by the jury as thus constituted. 
Why should he not be permitted todo so? We are unwilling 
to establish such a rule. It may be said that if one juror may 
be dispensed with, so may all but one, or that such trial may be 
waived altogether, aud the trial had to the court. This does not 
necessarily follow.” In support of this view, reference was made 
in the decision only to the cases of Com.v. Darley ; Murphy v. 
Com.,and Tyra v. Com:,? which were all cases of misdemeanour, 
inrespect of which a distinction is generally recognized. Seevers, 
J., observed, however, that in the first case, the fact of the offence 
having been a misdemeanour possessed no significance, and 
said: ‘“lhe ruling is based on principle applicable to all criminal 
actions. We are unable to see how it is possible to draw a dis- 
tinction in this respect between misdemeanours and felonies, 
because the Constitution does not recognize any such distinction.” 
Referring to the contrary cases,‘ he continued, “In neither of 
these cases was the question largely considered. Substantially, 
they all seem based on the thought that it would be a highly 
dangerous innovation, in reference to criminal cases, upon the 
ancient and invaluable institution of trial by jury, and the con- 
stitution and laws establishing and securing that mode of trial, 
for the court to allow of any number short of a full panel of 
twelve jurors, and, we think, ought not to be tolerated. This 
would have been much more convincing and satisfactory if we 
had been informed why it would be highly dangerous, and 
should not be tolerated, or at least, something which had a ten- 
dency in that direction. For if it be true, as stated, it certainly 
would not be difficult to give a satisfactory reason in support 
of the strong language used.” 


The weight of authority clearly seems to be in favour of the 
view, that it is only in prosecutions for misdemeanour that 
the court may with defendant’s consent proceed to try him 


51 Jowa, 578. * Cancemi r. People, 18 N. Y., 128, 
88 N, Ww. R., 778. Allen v. State, 54 Ind., 161. 
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with less than full number of jurors.’ In Warwick v. State,® 
it was even held that where, under a special statutory 
provision, misdemeanour cases might by agreement of the 
parties, be tried by a jury of less than twelve jurors; a mere 
waiver of the requisite number by merely failing to object 
to less would not authorize a trial by less than twelve. 


A distinction similar to that taken in Jn re Staff’ in regard 
to the waiver of a trial by jury, was taken in Murphy v. Com.,° 
in regard to prosecutions for misdemeanours punishable by fine 
only, because it is considered, that in the case of such misdemea- 
nours, the defendant may agree to be tried by a jury of not less 
than twelve persons, as nothing more “ is involved in the issue 
of the case than is frequently involved in the decisions of actions 
in civil cases, and the citizen has an undoubted right to 
make any disposition of his money or his property which is 
not prohibited by law.” In Missouri, the reasoning in this 
opinion has been stated and endorsed, and it is said that “ in 
prosecutions for misdemeanour, where the penalty impused is 
simply a fine, the only contest is about money and property, 
and the defendant may consent tu waive some of the prescribed 
formulas of trial.”” 


268. Merely formal rules for impanelling jury may, how- 
ee eee ee ever, be waived. In People v. Ransom,” 
nae it was held that non-compliance by the 
ile mea clerk to put the names of all the aiden 
returned as jurors into a box, from which juries for the trial of 
issues were to be drawn according to the statute, was not a 
sufficient ground for setting aside a verdict, either in a criminal 
or civil case, where the court was satisfied that the party 
complaining had not and could not have sustained any injury 
from the omission. The trial in the case was fora capital offence, 
and after twenty-eight jurors had been called, eleven of whom 
were approved and sworn, and 17 peremptorily challenged, it 
was discovered that the ballot containing the nume of a juror 
who had answered on the calling on the general panel, was not 
in the box containing the names of the jurors returned for the 
court, and which on search was found and put into the box, 
and drawn out of it by the direction of the court, and the jurors 
sworn to serve onthe jury. The court held that the irregularity 


® State v. Borowsky, 11 Nev., 119. § 1 Metc., 1365. - 
6 47 Ark., 508. © Stite v. Manafield, 41 Ao., 470. 
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or neglect of the officer was not such as to entitle the prisoner 
to a new trial, it appearing to the court that the omission to 
put the ballot into the box proceede@ from neglect, and not 
from design. 3 


In Pierson v. People," the only irregularity was, that of the three 
jury boxes required to be kept by the statute the second, which 
should have contained the names of all jurors who had attended a 
term of courtand served, was not kept and, of course, not produced 
in court. The prisoner challenged the array of jurors, but after- 
wards withdrew it, and a jury having. been then impanelled, the 
trinl duly proceeded. It was contended afterwards that the chal- 
lenge could not be withdrawn, but the contention was overruled, 
and Karl, J.,in delivering the opinion of the Court, said :“ The 
objects of all the jury laws are to distribute the burden of jury 
service among all those liable to such service and to secure im- 
partial jurors of the requisite qualifications. To secure the first 
object, lists of jurors are required to be made and returned to 
the county clerk in each county every three years. The 
names thus returned are required to be put into a box, from 
which jurors for any term of court are required to be drawn, 
and when a juror has once attended and served, his name is 
not to be returned to that box, but is to be placed in another 
box, to the end that he may not be drawn for service again until 
all have been drawn from the box first named. The second 
object is attained by requiring that only persons of the prescrib- 
ed qualifications shall be returned for jurors, and that they 
shall be chosen by lot. Now all these substantial provisions 
were observed in this case. The jurors upon the array were 
all persons who had been returned as such by the proper 
officials. They all possessed the statutory qualifications, and 
they were chosen by lot. When these substantial conditions 
exist, the rest must generally be matter of form, which can be 
arranged or waived by consent, tacit or expressed. Here the 
only irregularity alleged is that the second box was not kept 
or brought into court. The fact that it was not kept was not 
known to the court at the time it made the order designating 
the box from which the jurors were to be drawn. In the 
exercise of its discretion, and to carry out the manifest purpose 
of the law, it ordered the jurors to be drawn from the first hae, 
A court would not be expected to order jurors to be drawn 
from the second box, containing the names of those who had 


1t 79 N. Y., 424. 
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once served, so long as there were sufficient names in the first 
box. Itcannot, therefore, be inferred, if all the boxes had been 
kept and brought imto ebdurt and the orders then made, that 
different jurors would have been drawn and summoned from 
those who were actually drawn and summoned. But even if 
it could be thus inferred, it cannot be denied that the persons 
empanelled to try the prisoners were jurors made so in 
the mode prescribed by law and possessing lawful qualification. 
If, therefore, there was any irregularity which would be ground 
of error, it was merely formal, affecting no public interest, trench- 
ing upon no public policy; and to hold that it could not be 
waived would be without precedent and against reason.” It 
has often been held that even apart from consent, merely formal 
irregularities in empanelling the jury, which are not calculated 
to prejudice the parties, do not affect the validity of the verdict. 
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CHAPTER XIII. 


EvipENCE OF CONSENT. 


269. There are no special rules relating to the evidence of 
: consent, which, generally speaking, is 
Onus probandi as to proved like any other fact. To discuss this 
consent, “We ° ° 
mode of proof willinvolve aconsideration 
of the general priuciples of the law of evidence, and attempt will 
therefore here be madeonly to refer to a few points having specia. 
reference to the subject of consent. .As a general rule, consent 
must be proved by the person wlio alleges and relies on its exist- 
ence. Speaking, however, of the cases, in which consent 
operates as a justificatiun, Mr. Mayne observes “ that every 
proper consent should always be presumed where the act is in 
itself proper and beneficial; as, for instance, a surgical opera- 
tion. And thisis in accordance with the principles of the law 
of evidence, that innocence will always be presumed, and thero- 
fore where the act is prima facte lawful, but may be unlawful 
by omitting certain precautions, it will be assumed that those 
precautions have been taken until the contrary is shown.”! 
The Indian Evidence Act* provides, however, that ‘* when a’ 
persun is accused of any offence, the burden of proving the 
existence of circumstences bringing the case within any of 
the general exceptions in the Indian Penal Code, or within any 
special exception or proviso contained in any other part of the 
same code, or in any law defining the offence, is upon him, and 
the court shall presume the absence of such circumstances.” 
Under this provision, consent, when alleged as a justification or 
mitigation, will have to be proved by the person alleging it. 
The absence of consent, when alleged as a ground of aggravation 
of an offence, has, on a similar principle, to be preved on behalf 
of prosecution. 


270. Thatprinciple has no application however, to the cases 

in which the absence of consent is aa 

Onus proband! as to essential constituent of an offence, and in 
the absence of consent eae 

essential for an offence, Which it must therefore always be proved on 

behalfofthe prosecution. In Brij Basi v. 

The Queen-Empress,* Sir John Edge, C. J., and Aikman, J., 

observe}, that ‘* it is the firat principle of criminal law that 


Mayne Com., Ind. Pen. Code, 88. | 2 §, 105, Act I. of 1873, 
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where a statute creates a criminal offence the ingredients of 
that criminul offence must be strictly proved, and that where the 
doing of an act without consent or without authority is made 
a criminal offence, and the stutute does not expressly put 
upon the accused the proof of such consent or authority, it is a 
necessary part of the case for the prosecution to negative by 
evidence such consent or authority.” 


It is thus settled that in a prosecution for theft, it must be 
affirmatively proved that the taking was without the owner’s 
consent.‘ Unless taking the property without the owner’s con- 
sent is proved, it cannot be held that larceny has been commit- 
ted.& The same has been held in regard to rape. In Georgia, 
it is an offence to permit a minor to play billiards without his 
parent’s cunsent, and it has been held® that the burden of 
proving the absence of consent is on the State. In Rew v. Allen, 
Rex v. Argent, and in Rez v. Chamberlain, all reported in 
Moody’s Crown cases,’ the indictment was for taking deer or 
fish without consent, and it was held that the onus of proving 
non-consent was on the prosecution. 7 


In British India, to sustain a conviction for the offence of 
house-trespuss with intent to commit adultery with a woman, it 
is necessary to show that there has been no consent or connivance 
on the part of her husband to the trespasser having carnal in- 
tercourse with her. his was held in Brij Bast v. The Queen- 
Empress,* in which Sir Jolin Edge, C. J., and Aikman, J., said : 
“Tf Brij Basi had actually been caughtin the act of sexual in- 
tercourse with the wife of Ram Gopal, assuming that he knew 
her to be Ram Gepal’s wife, the offence of criminal adultery 
would not have been made ont without proof, that such sexual 
intercourse was Without the consent and without the connivance 
of Ram Gopal. Brij Basi was convicted of a house-trespass in 
order to commit acriminal adultery with the wife of Ram Gopal. 
It was consequently necessary to support the prosecution 
to prove that if Brij Basi had had sexual intercourse on 
that occasion with the wife of Ram Gopal, it would have been 
without Ram Gopal’s consent or connivance, It was not even 
proved that Brij Basi had committed criminal trespass on 
this occasion. There would be nointent on his part to 
commit criminal adultery or to insult or annoy the owner 
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of the house, Ram Gopal, unless Brij Basi was there to commit 
criminal adultery with the wife of Ram Gopal, #.¢., to have 
sexual intercourse with her without thy consent and without the 
connivance of Ram Gopal. There could be no intent to insult 
or annoy Ram Gopal if Ram Gopal was consenting or conniving 
at the adultery, and there is nothing in this case to show 
whether or not Ram Gopal wasa consenting or conniving party.” 
This is in accordance with the general principle of the Indian 
Law of Evidence that the burden of proof lies on that person 
who would fail if no evidence at all were given on either side. ° 
A particular form of that general principle, is the no less gene- 
rally recognized rule that every essential part of the offeace must 
be proved on behalf of prosecution. 


In Conyers v. State" McCay, J., in delivering the opinion 
of the Court, observed : “Undoubtedly the general rule is, that 
in criminal cases the burden of showing all the facts necessary 
to make out the defendant’s guilt is upon the State. In rape, 
the proof must show that the act was against the will of the 
female; in robbery, that the taking was against the consent of 
the person robbed ; in larceny from the person, that the taking 
was without the knowledge of the possessor in the case; and in 
the various acts of trespass aguinst property, as cutting wood, 
&c., on anotler’s land, that they were without the owner’s 
consent.” 


271. The contrary has been argued sometimes on the ground 
of the principle that the burden lies on 
Application of the the party who asserts the affirmative of 
rule of onus proband: 88 the issue. ‘This principle has no applica- 
to the person alleging tion, however, to a case like that of the 
the athrmative. ? . 
absence of consent. This was well explain- 
ed inthe case of Conyers v. State already cited, in which McCuy, 
J.,said : ‘* There is a class of neyations which it is almost impos- 
sible to prove affirmatively. Where the field to be covered by 
the evidence is sv broad as that the burden would be intolerable 
upon the public, to afford the time necessary for hearing the 
proof, as where itis only possible to prove that one was not 
present, by examining a large number of persons who did not 
see him, or where the proof that cne did not do a thing can only 
be estublished by proof following him from movement to move- 
ment, through a considerable time. But there are negations 
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that are just as easily proven asan affirmative, as where the 
negation depends upon a moment of time and a particular place, 
or is within the knowledge of a single person. In the former 
class, even the general rule that the prosecutor ia criminal cases 
must prove all the ingredients of the crime, has, in some cases, 
been relaxed. As in prosecutions under the English Game Lawe, 
where one may kill game if he has one of a large number of 
qualifications, it has been held that 16 was not necessary for the 
rown to go to the expense and the public to suffer the incon- 
venience of proving the absence of each of the required quali- 
fications, especially (and this is perhaps the true point on which 
the exception turns) if the facts lie peculiarly in the defendant’s 
knowledge. ..... And the Courts have not always kept 
in mind the distinction between cases when the negative is 
part of the description of the offence, and when it is by a 
provision or a subsequent section, or by a subsequent act.” 
The books are full of illustrations of the position we have 
asserted, to wit, that if in order to make the defendant guilty, 
it be necessary to show a negative, the burden of showing it is 
upon the State, * as when the defendant was indicted for keep- 
ing a greyhound, not being a person qualified. * In the same 
volume is a case for profane swearing, under the Act of 6 and 7 
Wm. III. The Act put a penalty of one shilling on a servant, 
and two shillings on every other person. Tlie conviction was 
quashed, because it was not proven that the defendant was not 
a servant. See 10 Hast, 211, where it washeld that the burden 
was on the Crown to show that the defendant had not taken 
the sacrament. In 5 Rich. 57, that a practicing physician had 
no license ; that one was not qualified to vote.” ” 


272. The contrary has sometimes been held also on the 
ground that consent is a fact specially 
Application of the rule within the knowledge of the person 
: onus probandi as to receiving and acting on it, This is 
e person alleging the ° . 
negative. ; generally the case in prosecutions for 
doing an act which the statutes do not 
permit to be done by any person, except him whois duly licensed 
therefor, as for selling liquors, exercising a trade or profes- 
sion, and the like. Here the party licensed can immediatel 
show the license without the least inconvenience ; whereas, if 


123 Barb., 26. 34 Me., 293. 
' May rv. State, 4 Ala. 
8 B. Mon., 342. i gtr (6, 


9 Metc,, 286. 


$ 273.) EVIDENCE OF ABSENCE OF CONSENT. 543 


proof of the negative were required, the inconvenience would be 
very great. In Massachusetts, there is a special provision of the 
law, throwing the burden of provingsthe license on the person 
selling liquor under it. Even in other states it has often been 
held on an indictment for retailing spirituous liquors without 
license that if the sale of the liquors is proved, the prosecution 
need not prove the absence of the license, but the accused will 
be convicted unless he proves the existence of the license as 
by his plea of non-guilty he affirms its existence. 


A decision to this effect in Sharp v. State,” has been justified 
on the following ground: “ The license is a written authority to 
the dealer to sell, and the presumption is that he has it in his pos- 
session. It is peculiarly within his knowledge. The negative 
cannot be shown conclusively by the State. It could only be 
proven that no such license was recorded ; but the defendant 
might have the license. and be not guilty, though the license 
was not recorded. All the proof in the power of the State 
would be inconclusive, to wit, that no such license was recorded. 
The license is in writing, and cannot be proven by parol, and 
it is in the defendant’s possession, if it exists, and on this 
ground there are many cases making this special crime an 
exception to the general rule.” 


This principle was not held to apply in Conyers v. State,” as 
there, the consent of the parent was not required by the statute 
to be in writing, and, therefore, it did not, as in the case of the 
license to sell, lie peculiarly within the knowledge of the 
defendant, the fact that consent was not given being as well 
known to the parent or guardian as to the accused. 


273. Absence of consent may be proved by any evidence, 
either direct or circumstantial. Asa 
rule, no objection can be taken to the 
latter, ou the ground that the former is 
not produced ; though in practice there may be some difficulty 
in accepting circumstantial evidence as true, unless there is 
a reason for not producing the direct evidence. The question 
has generally arisen in connection with larceny and theft. In 
some early cases, it appears to have been held even in England, 
that to prove that consent was not given, the person said to 
have given the same must first be called.” This was, however, not 
considered necessary in Ree v. Allen, and Rex v. Chamberlain.” 


of absence of 
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The rule in the United States also, except in Texas and a 
few other States,“ is the same, and the absence of consent 
may be proved by circumstantial evidence alone.* Thus, it is 
not necessary to prove from the person having possession 
of the goods stolen that they were taken withoutthe owner’s 
consent, as that may be proven by others having a knowledge 


of the facts.” 


It is generally settled, that the fact that the owner caused 
search to be made for the property is a cogent circumstance to 
show the want of his consent to the taking.” Ata trial for larceny 
of money by trick, the testimony of the complainant as to what 
was said and done at subsequent interviews with the accused by 
appointment, at which he proposed ways in which a return of 
the money conld be secured, is admissible to show that com- 
plainant had not intentionally parted with lis money or the 
title to it.™ 


274. In cases of indictment for rape or assault with intent 
to commit rape on a female, the circum- 

of paca oe coe stance of his having had connection with 
ssction with aceased: her on other occasions is material and 
may be proved.” This is on the ground 

that a woman who already has had connection with a man is 
more likely to yield to his overtures and less likely to offer resis- 
tance to his act on another occasion, than one who never had 
anything to do with him. In Reg. v. Cockcroft, Willes, J., 
held that she could be questioned as to the particular acts of 








(A) In these States, it is still held that the owner’s absence from the witness-stand 
must be accounted for before the production of circumstantial evidence.*° If the 
owner is known, and his attendense can be procured, his testimony that the property 
was taken from him without his consent, is then considered indispensable to a conviction 
for larceny; *' and the want of the owner's consent oan be shown by circumatantial 
evidence, only when it appears that the owner’s evidence on the point is not obtainable.** 
Thus in Daris v. Stzte,2® on a trial for theft of boots from a store, it was held that in 
order to prove that the boots were taken withont the consent of the owner, the State 
could not prove an altercation between the clerk of the store and the accused at the time 
the boots were taken, by witnesses who were present and heard the altercation, aud 
that they must call the clerk in charge of the stores, Even in Texas, it has, however, 
been held that an ubjection to the circamstantial evidence on the ground that the ownor 
himself has not been called cannot be taken on appeal, unless it was taken at the 


trial 36 
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connection with the accused, and in case of her denial, evidence 
might be given to contradict her. 3 


The leading authority in favor of this view is that of Reg. 
v. Riley,” in which she denied having had intercourse with the 
accused, and on a case reserved, it was held that witnesses could 
be called to prove that she had. Lord Coleridge, C. J., delivered 
the leading decision, and said: ‘To reject evidence of her 
having had connection with the particular person charged with 
the offence is a wholly different matter, (from that of having 
connection with other persons), because such evidence is in 
point as making it so much the more likely that she consented 
on the occasion charged in the indictment. This line of examina- 
‘tion ts one which leads directly to the point in issue. Take 
the case of a woman who has lived, without marriage, for years 
with the accused before the alleged assault was committed. 
Can it be reasonably contended that the proof of that fact, or 
evideace tending to prove that fact, is not material to the issue, 
and if material to the issue that such evidence should not 
be admitted.” 


Taylor in his Work on Evidence™ says that the accused can- 
not prove specific immoral acts of the prosecutrix with himself, 
unless he has first given the prosecutrix an opportunity - of 
denying or explaining them. This appears, however, to be 
neither correct ia principle nor established by authority. It 
would be correct, if the acts were to be proved to impeach her 
credit as a witness ; but there can be no reason for it when the 
object is only to shew the probability of her consent. 


275. In cases of indictment for rape or even for indecent 

,  assault,”the character of the prosecutrix for 
channeter feranchestizy, chastity is material, ns bearing on the 
on charge of rape. probability or improbability of her con- 
sent to the intercourse alleged to be rape. 

A common prostitute is less likely to withhold her assent to the 
intercourse with the accused than a virgin or a woman who has 
carefully preserved her marriage vows. A female who has 
been in the recent habit of illicit intercourse with others will 
not be so likely to resist as one who is spotless and pure; and 
even one who has already started on the road of prostitution 
would be less reluctant to pursue her way than another who yet 
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remains at her home of innocence and looks upon such & career 
with horror. Assent may be inferred more readily in the 
practised Messalina in her loose attire than in the reserved and 
virtuous Lucretta: to raise a presumption of consent on her 
part, her chastity may therefore be impeached, and she proved 
to be a common strumpet. There has thus long been a general 
unanimity of opinion that evidence of general reputation of 
character is admissible.“ Witnesses as to general character 
must, however, confine their testimony to what they knew prior 
to the date of the offence charged.” 


276. It was long considered, however, that evidence of 
particular acts of unchastity with other 
Individual acts of un- men was not admissible, * and that she 
chastity with persons could nut be questioned as to such parti- 
other than accused may ° ‘ 
be proved. cular acts, as to her having had inter- 
eourse with any man other than the 
accused. Thus in Rex v. Hodgson,” she was not allowed to 
be questioned as to whether she had not before had con- 
nection with other persons, or with a certain other person ; 
and evidence of an individual act of connection with a person 
was disallowed. 


In the United States aleo, it was repeatedly held that she 
could not be questioned as to her having had connection with 
other persons.” In McDermott v. State,” evidence was 
offered of the prosecutrix having, on her way to the place where 
the rape was alleged to have been committed, agreed witha 
third person that she wonld meet him on a future day, and 
have sexual intercourse with him, and also that if she did 
not meet her husband where she was going, she would 
go with him that same night for that purpose. The evidence 
was not admitted however, Peck. J. saying: ‘ It is difficult 
to give a reason for permitting proof of an agree- 
ment to commit the act. The reason which excludes proof 
of the act applies with still greater force to the mere agreement 
todo it. We have been furnished with a very elaborate agree- 
ment in favor of its admissibility, as tending to show the 
awakened desires and lascivious propensities of the prosecutrix 


8¢ King r. Clarke, 2 Stark., 548. ' Ritohie r. State, 58 Ind., 855. 
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shortly prior to the alleged assault, thereby lessening the 
probabilities that it was consummated forcibly and against her 
will. It by no means follows that. a desire to have sexual 
intercourse with one person tends, legitimately, to prove a will- 
ingness to have like intercourse with another and different 
person. Indeed, the reverse is much the most probable; but 
however this may be, the introduction of such proof is opposed 
to the well-settled rules of evidence.” 


Evidence of past completed acts also was  disullowed 
in many cases. Thus in MeQuirk v. State,” Somerville, J., 
in delivering the opinion of the Alabama Supreme Court 
said : ‘The impeachment of her character in this particular 
must, however, be confined to general evidence of her reputa- 
tion. Particular instances of her unchastity cannot be proved 
for this purpose, except that she may be interrogated as to 
her previous intercourse with the prisoner, although not as 
to particular instances with third persons.’ In McCombs v. 
State" also it was held that the prosecutrix’s character for 
chastity could not be impeached by evidence of particular 
acts of unchastity with persons other than the accused, and 
that evidence of such other instances was not admissible. 


Similarly in Rice v. State,“ Liddon, J., said : * On a trial 
for rape the character of the prosecutrix for chastity, or the 
want of it, is competent evidence as bearing upon the probabi- 
lity of her consent to defendant’s act, but the impeachment 
of her character in this respect must be confined to evidence 
of her general reputation, except that she may be interrogated 
as to her previous intercourse with the defendant, or as to 
promiscuous intercourse with men, or common prostitution : 
the rule we here adopt is one sanctioned by the preponderance 
of authority. Not only is the rule which we adhere to better 
founded in authority, but we think more in accordance with 
reason and justice, The fact that a woman may have been 
guilty of illicit intercourse with one man is too slight and 
uncertain an indication to warrant the conclusion that she 
would probably be guilty with any other man who sdught 
such favors of her. If she was a woman of general bad 
reputation for chastity, or had been guilty of acts of lewdness: 
with the defendant, the case would be different. In the first 
instance the evidence would bear directly upon the question 
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as to whether such a woman would be likely to resist the 
advances of any man; and, in the second, as to whether, 
having yielded once to (he sexual embraces of the defendant, 
she would not be likely to yield again to the same person. 
The greatest objection to such testimony is that it introduces 
collateral issues which have no bearing upon the defendant's 
guilt. Although the prosecuting witness may have been 
guilty of specific acts of unchastity, such acts afford no justi- 
ficatiun to the defendant for having raviahed her; slie is 
still under the protection of the law, and not subject toa 
furced violation of her person by every man who has the 
strength to overpower her. If she denied baving acts of 
carnal intercourse with other men, of course the defendant 
would attempt to prove specific acts in contradiction of her 
denial, and there would be presented to the jury other collateral 
issues calculated to embarrassand mislead them, and in no 
way decisive of the guilt or innocence of the accused.” So 
also, in State v. LFitzsimon,“ Fillinghast, J., said : ‘ While 
the character of the prosecutrix for chastity may be attacked 
by the defendant in a case of this sort, we do not think that 
specific acts of improper conduct with othermen can be shown. 
In civil cases growing out of an alleged indecent assault, it has 
been held that both the character of the woman assaulted for 
chastity, a3 well as specific acts of unchastity, may be shown in 
defence.” “© It was repeatedly laid down, that “general reputa- 
tion alone was to be received because it was not to be presumed 
the prosecution could come prepared to meet evidence of the 
particular fact.” 


On the other hand, it is contended that it is not right to 
reject evidence of the fact, and to receive evidence of the 
reputation of the fact, to prefer in evidence the reputation of a 
want of chastity to the fact of unchastity itself. As pointed out 
by Cowen, J., in delivering the opinion of the United States 
Supreme Court in The People v. Abéot, such a reason would 
go to show thatevery circumstance in a chain must be shown 
by reputation instead of ocular proof, and it is not fair to 
deprive prisuners of any evidence sanctioned by authority. 
Nor was it in accordance with the general rules of evidence 
that one may go into evidence of the bad character of the 
prosecutrix, and yet not cross-examine as to specific facts,” 


44 18 R. J., 286. ] +5 Mitchell cr. Wurk, 13 R. 1., 645. 
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Besides the presumption which justifies the enquiry into her 
chastity is applicable to individual acts of unchastity. There 
is the same presumption that one who has already submitted 
herself to the lewd embraces of another is more likely to have 
piven her consent to the alleged act of rape than the coy and 
modest female, severely chaste and instinctively shuddering 
at the thought of impurity. Connection with both against 
their will or consent will equally be a rape, but consent is 
more likely to be inferred in the case of the former than in thie 
case of the latter. This view has prevailed, and it appears now 
to be generally agreed that the prosecutrix may be proved to 
be acommon prostitute in fact and not merely by general 
reputation. In Woods v. People,” the prisoner offered to prove 
by seven witnesses that the complainant was in the habit of 
receiving men for the purpose of promiscuous intercourse, and 
especially for liqour; and Grover, J., said: “ It was competent 
for him tu prove, by any one knowing the fact, that the pro- 
secutrix was in the habit of receiving men at her dwelling for 
promiscuous intercourse with them, and the weight of such 
testimony was in no respect impaired by the further fact that 
the men so received took liquor with her on these occasions, 
of which they and she partook to great excess. The testimony 
offered, if true, would have shown the complainant to be a 
common prostitute; proof more satisfactory than that of a bad 
general reputation for chastity. The trial court, as well as the 
General Term, regarded the offer as nothing more than that 
of proof of some particular acts of lewdness. But it was much 
more. It was an offer to show by direct evidence not only 
this, but that the complainant wasa common prostitute and in 
the habit of plying her vocation at the place where she dwelt.” 


Now, however, evidence even of individual acts tend. 
ing to prove the general character is also often consi- 
dered admissible, and the prisoner is held entitled tv show 
that the prosecutrix was in the habit of receiving men 
into her house for the purpose of promiscuous intercourse 
with them, as bearing upon the question of her consent ;“ thus 
in People v. Benson,” Murray, C. J., in delivering the 
opinion of the court, observed : “ I cannot understand 
why, upon any sound rule, general reputation should be pre- 
ferred to particular facts. It is true that it is said the party 
comes prepared to prove her general character, and her at- 
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tention is ‘not directed to the special facts. It appears to 
me that proof of particular acts of lewdness should be admitted 
in preference to general reputation, which may be good or 
bad, either deservedly or undeservedly. Facts tend to make 
up the sum of reputation, and the course, and not the result, 
would be the safer testimony to rely on.” An elaborate 
opinion in favor of the admissibility of the evidence of her 
connection with other men was delivered in the case of The 
People, v. Abbot,” though the final judgment in that case 
turned on the absence of jurisdiction, and the decision has, 
on that account, heen discounted as ultra vires. 


277. Asa natural result of the admissibility of the evidence 
of individual acts of unchastity with other 

ara re dar ee soon came to be considered as 
question ome’! settled that the prosecutrix might also be 
ahei reg meaty Hon questioned as to her hove al inter- 
course with other men.' The leading 

authority in favour of the view may be considered the decision 
in State v. Johnson; which was followed in State v. Leed® in 
which Steele, J., in delivering the opinion of the court, observed 
that testimony of the general reputation of the female us well 
as of her previous illicit intercourse with the accused was unani- 
mously siminible as tending to show that the act of which she 
complained might not have been against her will, and the infor- 
mation sought to be elicited from her by questions as to her 
having had intercourse with other men, “‘ has practically the same 
tendency, though inferior in force and conclusiveness. If the 
woman alleged to have been forced had admitted on her cross- 
examination that she had sexual intercourse beside the railroad 
track with the person named, the admission would justly have 
had considerable weight in favor of the prisoner, particularly 
connected as it was with testimony of her general bad reputation 
for chastity. The jury would be less ready to conclude that a 
woman who had once improperly yielded afterwards properly 
resisted, than they would if she had been a woman of unques- 
tioned virtue.” In Titus v. State, decided in 1874, the com- 
plainant was asked upon cross-exumination, whether she had 
recently before had sexual intercourse with any person other 
than the defendant. ‘The question was objected to, and the 
objection sustained, and for this error the judgment was rever- 
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sed, Freeman, J., using language similar to that used by Cowen, 
J., in People v. ‘Abbot.* oro 


In England in Reg. v. Barker,’ qhestions were allowed td. 
be put to the complainant even as to whether she had walked 
the streets of Oxford on occasions subsequent to the alleged rape, 
looking out for men, or in company with a common prostitute. 


278. It may also be considered as now settled that if the 
—— _, complainant deny having had intercourse 
Complainant's denial with other men, evidence may be pro- 
as to individual acts duced saint hae® iis 
may be contradicted. duced to contradict her. in some cases, 
it was contended against this, on the one 
hand, that as a rule of the law of evidence, evidence of her acts. 
of unchastity could not be given unless she was first questioned 
about them ; and, on the other hand, that ifshe were questioned, 
her answer must be taken as conclusive, and could not be 
contradicted anyhow. | 7 


Thus in People v. Benson,’ Murray, C. J., observed : “If 
these facts or instances of lewdness are admitted, it was not 
necessary to inquire of the prosecutrix concerning them. They 
were not introduced so much for the purpose of impeaching her 
evidence directly as for the purpose of doing away with the 
presumption that there was total absence of assent on her 
part.” In Reg. v. Cockcroft,’ Willes, J., dissenting from the 
decision in Robin's case, held that the replies could not be con- 
tradicted, as the questions which elicited them were collateral. 
In Reg v. Holmes,’ the Court of Criminal Appeal overruling: 
the decision in Robin’s case, held that if the female being 
questioned denied having intercourse with another person, 
evidence could not be produced to contradict her, and to prove 
heradulterousact. Kelly, C. B., who delivered the leading de- 
cision, said: ‘‘ The general rule ofevidence is that ifa question 
be put in cross-examination as to a collateral point, the answer 
must be taken for better or for worse. And the reson is 
obvious. If such evidence as that here proposed were admitted, 
the whole history of the siege life might be gone into; 
if a charge might be made as to one man, it might be made as 
to fifty, and that without notice to the prosecutrix. It would 
not only involve a multitude of collateral issues, but an enquiry. 
into matters as to which the prosecutrix might be wholly un- 
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prepared, and so work great injustice.”™ It is denied, however, 
that the questions are collateral. They would be collateral, if 
unchastity was intended to be proved to discredit the female as 
a witness, but that is not the object in these cases of the 
enquiry as to her unchastity, which is as a fact, considered 
material as bearing on the probability or improbability of her 
consent. 


The inadmissibility of the contradicting evidence is often 
placed on the ground of the hardship and inconvenience to the 
complainant, the ground on which she was long not al- 
lowed to be interrogated. Thus in Reg. v. Holmes, Hannen, 
J., maintained the inadmissibility on the ground, “ that the 
prosecutrix cannot come prepared to try all the issues which 
would be thus raised.” In Strang v. People," Cooley, J., 
speaking for the court, said : ‘‘ The prosecutrix could not be 
supposed to have come prepared to meet charges of this charac- 
ter; and though the defence might question her regarding 
them, the right to go into proof of particular facts is not very 
clear.” In People v. Mclean,” the prosecutrix denied having 
had intercourse with a third person, and having told certain 
persons that she had it; and it was held that those persons 
could not be called to show that she had told them, and that 
her denial as to that was conclusive. 


The ground of hardship to the female can hardly have force 
in support of concluding the evidence to contradict her denial, 
after it has been established that independent evidence may be 
produced to prove her individual acts of unchastity with other 
men. Thus, in Benstine v. State,“ McFarland, J., in deliver- 
ing the opinion of the court, said : “ If the previous illicit in- 
tercourse between the injured female and other persons be 
regarded as facts collateral to the main issue, then it might 
be legitimate to propound these questions to the female herself, 


(B) In The Queen v. Riley'°, Lord Coleridge also incidentally observed that there were 
very good grounds for rejecting this evidence. “ It should,” he said, “in my view be 
rejected, not only upon the ground that to admit it would be unfair and hardship to the 
woman, but also upon the general priociple that it is not evidence which goes directly 
to the point in issue at the trial. The question in issue being whether or not a criminal 
attempt has been mace upon her by A, evidence that she has previously had connection 
with B and C is obviously not in point.” This observation was quite ul{ra vires, and none 
of the other Jadges concurred in it. 
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under the latitude allowed in cross-examination for the purpose 
of testing the credibility of the witness, and yet it might not 
be legitimate to prove the intercourse by other witnesses, as in 
that view her asnwer upon collateral questions would be 
conclusive ; but it is manifest from the cases referred to, that 
this is not regarded as a mere cross-examination of the witness 
as to the collateral facts, but it is regarded as testimony as 
to the facts bearing directly upon the issue, ..., If the facts 
sought to be proven either upon the cross-examination of the 
injured female or by other witnesses are such as do not bear upon 
the issue, but tend only to disgrate the female, the testimony 
ought to be rejected, and it may be a matter of doubt whether a 
previous act or acts of illicit intercourse upon the part of the 
injured female, committed at a remote period of her life ought to 
be admitted, inasmuch as such facts might be true, and yet her 
subsequent life may have fully established her claim to virtue, 
In such case, to disclose the previous acts might tend only 
to expose her to disgrace, without throwing any material light 
upon the issue involved. But while the injured female ought 
to be protected as far as possible from disgrace, on the other 
hand these considerations ought not to exclude evidence 
bearing directly upon the issue, for defendant's rights, 
ought to be equally protected. The crime of rape is one 
hard to disprove, and experience has shown that where. 
the charge rests upon the testimony of the injured female alone, 
there is sometimes danger of unjust conviction, and defendants 
ought not to be unjustly exposed to this danger from feur of 
exposing the injured female to disgrace. ‘To the position, 
that the character of the injured female may be proven, it may 
be replied that her previous acts of illicit intercourse may be. 
unknown to the public, and her general reputation may ba 
good, and yet her total want of virtue may be shown by 
proving the facts which, if known, would totally destroy her. 
character. In the Titus case the character of the prosecutrix 
was shown. It appeared that she was a prostitute, yet thia 
was held not to be sufficient to deprive the defendant of 
the right to prove particular acts of illicit intercourse, These 
facts are material, as they bear upon the question of consent, 
and may in some cases tend to explain or account for the 
condition of the injured female immediately after the alleged 
rape, and it may also bear upon the credibility of the principal 
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LAW OF RES JUDICATA: 


{INCLUDING THK DOCTRINES OF 
JURISDICTION, BAR BY SUIT, LIS PENDENS, 
MERGER, &c. 

Alout 990 pages, Royal 8vo. 


Extracts rrom Sevect Lerrens, Law Journats, &c. 


The Right Honorable Lord Herschell, Lord Chancellor of Eng- 
Jand—I sm much honoured by your wish to dedicate your work to me, 
and have much pleasure in acceding to your request. 


The Right Honorable Lord Macnaghten, of the Judicial Committee 
of Her Majesty’s Privy Council—Permit me to congratulate you on 
the very successful manner in which you have accomplished your under- 
taking, and to say that I greatly admire the learnimy and research the 
work displays. : 

The Right Honorable nnd Hobhouse, of the Judicial Committee of 
Her Majesty’s Privy Council-- A valualle addition to our law treatises, 


The Right Honorable Sir Richart Conch, of the Judicial Committee 
of Her Majesty’s Privy Council—A valuable works, 


Whitley Stukes, Bsq.,C. S. 1, 0.0 E, Late Legal Member of the 
Vicecroy’s Council— Vuluable and tnéeresting book. 


. Sir John Scott, Judicial Adviser to H. IL. the Khedive —Excellent 
work on Jes Judicata. Lhave fested it in earions ways and found 
it most sound. I wish we had in Eyypta few native lawyers such as 
Indin has produced. 


The ILonorable Sir Alerandsr Miller, Kt., Q. C., Legal Member of: 
the Viceroy’s Council—The treatise on Res J ndicata by Rai Hukm 
Chand, M. A., seems to me to have been prepared with great care, and 
is an almost erhaustive reference to all the extant authoriives on @ somo- 
what recondite subject. In particular I have been very much struck 
with the familiarity shown by the learned author with the American 
decisions. The learned author has collected and digested a vast mass 
of these judgments, and presented the result ina clear and interest- 
ing form. Some idea of the care and Isbour bestowed upon the work 
may be formed from the fact that the list of cases referred to fills of 


itaelf 61 octavo pages of closely printed small type. 

The Honorable Sir Arthur Collins, Kt, Q. C., Chief Justice, 
Mudras High Court—Learned and well arranged treatise on Res 
Judicata—a moat valualle and useful work. 


a 


Phe Honoralle Mr. Lyttelton H. Bayley, Acting Chief Justice, Bom- 
bay High Court—A valuable work. | 


The Honorable Mr. C. A. Roe, Senior Judge, Panjab Chief Court— 
A very valuable book of reference. 


The Honorable Mr. Wood! urn, O. 8. 7., Chief Commissioner, Central 
Provinces—A treatise of great learning and research. 


I. W. Crosthwaite, Faq,, Governor-Generals Agent for Central India 
—The subject is one of mnch interest, and you appear to have treated 
it with much care and ability. Your work will, am sure, be very 
useful. 


Hon. Melville W. Fuller, Chief Justice, Supreme Court, United 
States.—Valuable work on Res Jndicata which I have found exceed- 
jngly interesting, You may well be congratulated on your success 
wn accomplishing a main object you had im view im its’ preparation,— 
that of showing practically the great advantage to the administration 
of justice, of the knowledge of contemporary laws and decisions in 
other countries. 


Judge John F. Dillon, Heq., Aathor of Commentaries on the Law of 
Municipal Corporations, and of the Laws and Jumeprudence of England 
and America—I have already read the preface and some parts of the 
teat of the work—enough to satisfy me of its yreat learntng and tn- 
trinsic value. It is my purpose to read the work consecutively at my 
earliest leisure. Allow me to say that I am amazel at the marvellous 
learning and industry which you have breught to this subject. 


Judge John F. Dillon, Esq.—I recently delivered an Address before 
the State Bar Association of New York at Albany. While there I 
met the accomplished Librarian of the New York State Law Ltbrary, 
who was equally astonished and pleased that the teehmenl subject of 
Res Judicata as it exists in the Boghish jaw should have been so ably 
and learnedly expounded by a native of India. 


H. C. Black, fsq., Author of Treatises on “The Law of Judg- 
ments,” &c.—I cannot refrain from expressing to you, in a more direct 
and personal manner, my high appreciation of the many excellencica of 
the work with which I have been favoured, and my hope that yon may 
be encouraged to make farther contributions to the literatuye of the law, 
toits advancement, I doubt not, no less than to your own credit. 
That you and I~-the one a representative of one of the very oldest 
civilizations of the globe, the other a product of almost its latest,— 
separated, moreover, by half the circuit of the earth—should both 
have travelled the by-ways of this difficult subject, and should, in the 
end, agree so nearly in the results of our labours, is surely a circum= 
stance deserving of mention between us. I beg, therefore, that you 
will accept my congratulations upon your very valuable work, which 
shall occupy an honoured place in my library, as also the assurance of 
my distinguished regard. | 


$ 


8, B. Griswold, Esq., Law Librarian, New York State Library —I 
have had tho pleasure recently of adding to this Library your work on 
Res Judicata. I believe that no law book has come under my obser- 
vation during the 27 years of my service as Librarian of the Law 
Department of the Library which has commanded my attention to as 
great a degree as this. The bo.k not only is well written and the 
subject thoroughly and broadly treated, but the remarkable feature 
disclosed by the work is that the author should be so familiar with 
American jurisprudence. You cite the American authorities 
as freely and familiarly as those of India and Great Britain, 
and have produced a work which can be used by American lawyers 
in American Cuourts. How you were able to do this while living 
in a country so remote from our own, in which I had 
supposed that there were no lawyers who took the slightest interest 
in American Law, fam not able to understand. J am certain that 
no Lryltsh layer has yet shor an equal degree of conversance with our 
law and anthorittes, Judge Jolin ¥. Dillon, of N. Y. City, than whom 
a more accomplished Jurist does not live in America, shares with me 
the views herein expressed. [ had quite a chat with hima few days 
ago concerning your book. I have just received a letter from him in 
which he states that you are preparing a work on Fraud, also that 
you have some thought of coming to this country on a tour of obser- 
vation. [sincerely hope that you will come and that I shall have the 
pleasure of welcoming you to this Law Library which is one of the 
four largest in the world, now having 54,000 volumes on its shelves. 


Frauk C. Smith, Hsq., Editor, American Lawyer.—The work is one 
of particular value to practitioners, but especially to scientific students 
of law. I wish to commend most heartily the spirit and method which 
characterizes your work. I believe the time is faust approaching when 
the standard works of law will deal more largely with Comparative 
Jurisprudence than has been the case in the past. Your book is an 
admiralle pioneer in this coming field of legal literature. 


Preface to Mr. Van Fleet’s treatise on Ie: Judicata, dated Septem- 
ber 1895.—When the manuscript of the present work was about com- 
pleted, I received a book published at Vella, India, entitled ‘*The 
Law of Res Judicata,” by Hukm Chand. I am indebted to this excel- 
lent treatise for valuable addittons to the present work. As I had no 
access to the Indian reports, [ have quoted Mr. Chand’s statements as 
to what these cases decided, always giving him proper credit*. ‘I'he 
ability aud learning of the author will be manifest to those who read 
the quotations from Mr, Chand’s book. 


The Law Times, London, 28th July 1894.—This is a work disclosing 
great industry and learniag combined with a very clear apprehension 
of legal principles, « . s - = Mr. Chand demonstrates most clear- 
ly the advantage gained by extended study in a single branch of law; 
and his present treatise will be found to be exhaustive of his aabjects, 
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* In the first volume alone, out of 624 pages as many a3 136 are taken bodil 
from Mr. Chand’s work. 


It is curious to sev the principles of this branch of the lew 

by citations from American text-workers and Judges, and Judges in 
India and England. But here they are, and therefore lghted-ap as 
we suppose no legal principles have been illuminated before. We have 
no treatise #n England desling with this subject. Noxc, we venture to 
say, can hope to excel Mr. Chan's work. The true natare of Res Jwdi- 
cata is well defined—its difference from estoppel with whieh it 3 often 
confounded. Questions of jurisdiction, of persons affected, with ample 
quotations from all possible suthorities, find their setting here. No 
portion can be selected which is better thun the rest, all ts marked by 
thoroughness and appreciation. Weneed not say we recommend the 
volume to all who desire to poseess an exhaustive treatise upon a very 
important subject. 


The Law Journal, London, 7th Jaly 1894.—The work is a vemarinhle 
monument of industry and research. It appears to be a book of whieh 
any school of law might justly be proud. Its statements are well sud 
clearly expressed, and its arrangement and plan are Jogies) and cem- 
disse ~ « «© »« »« We congratulate Mr. Hukm Chand on 

aving effectively filled a vacant place in the slielyes of our law 
libraries. 


The Law Quarterly Review, July 1894.—This is a remarkable book. 
It is a stupendous book. 2. . . . The Author claims 
that he has referred in the text to four thousand cases, and to al) the 
American and English text-books on the subject. He also makes 
copious references to French authors and to writers on the Civil Law. 
As far as can be gathered from a cursory inspection, Mr. Hukm Chand 
seems to have really done all that he claimsto have done. His autho- 
rities seem, all of them, to have been carefully selected and judiciously 
compared. Mr, Hukm Chand writes excellent English. He rarely 
makes a slip; aud his langnage is clear. He must also have a good 
knowledge of Latin and French. The book tinpresses one favonrably : 
his quotations are apt, his arrangement is good; and his own remarks 
are sensible. 


The Law Notes, December 1894.— This is an enormous and exhaus- 
tive work. It deals most thoroughly with subjects which in ordinary 
books are not sufficiently dealt with, and is a perfect mine of decisions 
on the doctrine it touches. We have but tasted at this fountain-head 
of learning. We congratulate the author on having compiled such 
& monumental work. 


The Juridical Review, January 1895.—This work is something of 
a novelty in our legal literature. The chapters on jurisdiction and 
foreign judgments are of great general interest, presenting, as they do, 
a very complete statement of the Evglish and Americun case law on 
these subjects. As such they will afford valunble nid to the student 
of international private law. The citation of authority appenrs to be 
fully up to date. Apart from the legal profession in India, for whom 


‘the work will no doubt find the hope of the author to be realised, ‘that, © 


“‘as arepertory of a mass of legal learning on the subjects treated in it, ° 
it will not fail to be useful in any country.” J : am 


4t is principally intended, those eleewhere who have gocasion. to consalt.” 


Law Book News, St. Paul, Minn. United States, October 1894,—The 
author of this learned treatise, Kai Hukm Chand, M. A., is the Chief 
Judge of the City Court of Hyderabad, India. Deeply versed in the 
learning of the English Courts and the traditions of English Jurispru- _ 
dence as well as in that of his own country, he adds to these qualifi- 
cations a minute and scholarly acquaintance with several other systems 
of law, ancient and modern, and a fluent mastery of several languages, 
He brings to bear upon the very difficult and intricate subject which he 
has chosen to trent the intellectual subtlety characteristic of his race, 
and alsoa breadth of view, a capacity fur generalization, and a faculty 
for patient and ewhaustive research, which were less to be expected. The 
work before us embodies what is probably the most thorough examin- 
ation of the subject of Res Judicata which has yet appeared in any 
language..... ‘The motive (we might almost say the inspiration) ” 
which has mainly guided the author in the preparation of this work, 
and which hus influenced his views on many ofits most recondite topics, . 
is his strong hope that the jurisprudence of the various civilized coun- 
tries of the world, in regard to the great principles of the law, may ul- 
timately be brought into some semblarce of harmony, and a strong 
conviction of the assistance which the courts, and even the legislatures, 
of each country may expect to derive from a comprehensive acquaiut- 
ance with the systems in force in other jutisdicticns than their own. 
That these views are sound and wise cannot well be denied. - Still less 
can it be doubted that their general recognition in this country would 
be productive of much advantage to our jurisprudeuce. . . . 
We cannot but think that the rational development of jurisprudence in 
this country would be much furthered by the general study by our 
courts and lawyers ot such works as this of Hukm Chand’s. Here 
he has bronght together, in reasonable compass, all the learning of 
the English, Indian, American and British Colonial Courts, on a 
subject which, even at this day, bristles with difficulties and 
disputed points. . . . . . . The doctrines of the writer 
are sound and sensible, and fuunded upon the very best authorsires 
eetant. The reasoning, moreover, is generally clear and convinoing, 
the treatment is exhaustive, and the style is easy and lucid. 
As the book is mainly intended for the courts and profession 
in tho author’s own country, we find, as we should expect, that 
the citations to the Indian reports are very complete. But he has also 
done full justice to the decisions of the various courts of England, 
and has not ueglected those of England’s other Colonies and Depen- 
dencies. But the most surprising feature is the author's extraordinary 
familiarity with the American cases. Without making an arithmetical 
calculation, we venture to say that all the most important authorities 
on the subject of Res Judicata, from the Federal an@ the State Courts, 
will be found quoted or referred to in this volume. Textwriters, too, 
of all countrics and times, have lent their aid. The continental jurists, 


such as Pothier, Lacombe, and Moreau, are frequently referred to, and 
on almost every page we find an extract from one of the standard 
American treatises, such as Story on the Conflict of Laws, Bigelow on 
Estoppel, Freeman on Judgments, or Van-Fleet on Collateral Attack. 
With this great wealth of material at his command, with a broad and 
discriminating intelligence, and with patience to unravel all the intri- 
cacies of the subject, we should expect the jurist to produce a really 
valuable contribution to the literature of the law; and this expectation, 
in our judgment, Hukm Chand has fully reatized. By H. Campbell 
Black, Esquire, Author of Treatises on ‘The law of Judgments,” 
* Constitutional Prohibitions,’’ ‘‘ Tax-Titles,’’ &c. 


The Amerwan Law Register and Review, January 1895.—This for- 
midable work, which lics before us for review, is a tribute and further 
recognition of this grand triumphal march which has circled the world 
and telis us anew how in these great Anglo-Saxon Empires, over 
which fluat the Cross of St. George tnd the Stars and Stripes, there is 
a still greater force than the British Ouk at work to protect against 
trespass vi ef armis, Thousands of jurists and judges are applying tha 
sane principles, drinking from the same fountains, solving the same 
problems, working out the evolution of law and equity along the same 
dines, with the same underlying aim and thought in view, and obedient 
to the same jurisprudence. Kecognising this common ancestry and 
common fouudation of our common law, this learned Indian jurist ex- 
presses in his preface the conviction “ That courts, and, to some extent, 
even the Legislatures of one country, do nut derive that assistunce 
from the deliberations and declarations of eminent jurists and judges 
of other countries to which their high judicial value entitles them ; and 
lawyers in every country often devote their time and energics to the 
discussion and determination of questions that have been already most 
fully debated and elucidated im others, Enactments are thus some- 
times made and cases frequently disposed of in one country, in accord- 
ance with principles which sre there regarded as indisputable, but 
which are not only in direct conflict with those recognized and acted 
upon elsewhere, but have themselves, in some instauces, after a long 
trial, been found inconsistent with the proper administration of justice, 
and deliberately abrogated or tacitly relinquished us unsound.” It has 
been thought proper to quote freely from these two great writers (the 
other being Judge John F. Dillon) who seem to clasp hands across the 
seas, because they indicate and virdicate the bruad spirit of pLilosophy 
with which our friend, writing ‘ under Indian skies,’ has approached 
a branch of the law which is to-day of equal import at the base of the 
Rocky and Himalaya mountains. I find it in my heart to wish that 
the Law Register would give the space necessary for a reprint of the 
entire preface, so much does it commend itself as a convincing mono- 
graph illustrating “the great advantage accruing to the Municipal 
law of every couutry, both in regard to its development and practical 
application, by a familiar acquuintance on the part of those concerned 
in its administration with the corresponding principles recognized and 
acted upon in other countries, an advantage rot restricted to any 
particular branch of law, and extending even to the codified brauches 


of it.” Such a spirit, coupled with an infinite capactly of 1 
reinforced by a truly judicial ability to co-ordinate, marshal! and weigh 
painfully acquired knowledge so that the resulting evolution may be 
eutitled to be christened wisdom, may be“airly attributed as the endow- 
ment which our learned author has brought to the consideration of the 
doctrine of res judicata in its application to civil proceedings, and 
which, as be says, he has selected “to form the subject of his work on 
account of its practical importance and unusual difficulty.” The deci- 
sions of England, India and America are all laid under tribute to 
elucidate the principles laid down, and the French and Roman jurists 
have not been overlooked in tracing these principles to their source. 
A fairly full index contributes to the utility of the book as a work of 
reference. The style is clear, concise and-atiractive, 20 far as it bee 
Jongs to the author, although the enunciation of principles often has 
been left to the ipsissima verba of the judges or lawyers from whom he 
cites constantly and copiously. While the book is not likely to be 
thumbed over by the every-day case law practitioner, it is one that 
commends itself to the lawyer who believes that law should be studied 
as a science as well as practised asan art. It is certainly a most 
valuable contribution to legal hiterature~—Edward P. Allinson, 


Harvard Law Review, November 1894.—A principal object of the 
author of this interesting treatise is, to show the great advantage to 
the administration of justice, of the knowledge of contemporary laws 
and decisions in other countries. ‘his object has been most faithfully 
and successfully carried out. An enormons mass of authority hus been 
intelligently gathered from the reports and froin approved text-writers 
of England and. the United States, as well as from the states of 
British India; and the advantage thereby gamed is surely no slight 
one, ...... I'he book is one to be cordially welcomed; and one 
that may well find a wide use in our country. The mere fact that the 
decisions of three great nations are brought together is enough to 
secure the work that place in legal literature which is due to useful 
originaltty and broad learning. But besides this, it gives to the 
American lawyer authorities equal to that contained in any work on 
the subject by an author of his own country, and to the student of law 
it presents a fascinating picture of the application of the Common 
Law to new and strange circumstances, 


Law Book News, St. Paul Minn. United States, August 1894, A 
COSMOPOLITAN JURIST IN INDIA—This book is of more than 
ordinary interest because of the eztraorinury breadth of learning 
shown by the author. The volume indeed shows a wide range of 
study aud research, Besides the familiarity which is to be expected 
with the Indian, British and Colonial Reports, the learned author dis 

lays a knowledge of Continental jurisprudence and American Case 
aw that would pot English lawyers and law-writers to the blush, if 
they considered ignorance of American law a thing to blush for. His 
ages fairly bristle with citations and quotations of American cases, 
including recent decisions from the publications ot the Nutional Re- 


& 


System. He scems to have followed a truly scientific - metho 
n the treatment of his snbject, and to have made use of matter drawn 
rom. the entire field uf International jurispradence. 


The American Law Review, November 1894.-~We have received a 
nost learned and exhaustive work on the Law of Hes Adjudtcala, 
vritten by Hon. Hukm Chand, M.A. The learned anthor shows 
ingular insight, for a foreigner, into our complicated JTederal and 
State Systems and the relation of the two systems to each other. 
Judge Dillon, in his letter to the publisher of Albany Law Journal, 
tates that Judge Chand has furnished a work “in which this techni- 
val and recondite subject is treated with exlmustive learning:” a 
statement in which we are fully prepared to concur. 


The University Law Review, January 1895 —The extension of the 
Jomain of Anglo-American law as an interesting illustration in this 
volume of nearly eight hundred pages which comes to us from Delhi. 
American decisions xbound in the citations, among English and Indian 
wchorities ; and the student of general jurisprudence will find much 
vhich will aid him in an investigation into the ossential elements upon 
which the quieting effect of a judicial decision upon a controversy 
lepends . . . . It appears to us that the work of Mr. Chand is a 
very valuable exposition of the present condition of the law, and useful 
1ere in any thorough research into the principle of Res Judicata. 


The Kansas City Star, April 7th, 1895.— Lawyers, who visit the 
State Library, are very much interested in a new work written in fur 
ff India, which J. L. King, the State Librarian, has recently placed 
m the shelves. It is entitled © A T'reatise on Res Judicata,” and is 
he work of Hukrn Chand, a native of India, Chief Judge of the City 
Jourt of Hyderabad, Deccan. Mr. King’s attention was attracted to 
he work by a review of it from the pen of John F, Dillon in the 4l- 
many Law Journal. . . . Lawyers sav the book isa much neoded 
me, and Judge Dillon, in his review of it, said it ranked high among 
he Jaw literature of the world. 


The Topeka Daily Capital, April 7th, 1295.—A new and valuable 
[reatise on the subject of Res Judicata has been received at the Stute 
uibrary, the gift of the author, Hukm Chand, Chief Judgo of the City 
Yourt of Hyderabad, India. The work is the most voluminous now 
‘ontained in the Library on this particular subject, which is treated 
‘xhaostively in all ita phases. All the law reports of Great Britain and 
be United States having any benring on the question are cited, to- 
zether with reports and legal publications of other countries, and full 
‘eferences to the decisious. 


EXTRACTS FROM INDIAN JOURNALS, 


The Madras Taw Journal, August 1894.—It will prove a 
addition to the lawyers’ shelf. The research of the author is high] 
praiseworthy. In the learning and comprehensiveness of the book it 
$s much superior to Mr. Broughton’s which we have noticed in our 


pages before and to the Tagore Lectures of Mr. Casporsz. “We van: 
confidently say that very few Indian publications in the field of law. 
come up to the level of ability attained by the author. SS 


The Englishman, 22nd August 1894.—One of the most notable trea- 
tises of recent years is the massive volume on the “Law of Res Jadicata”’ 
by Rai Hukm Chand, M. A. It is impossible not to admire the cou- 
rage of the author in attacking a subject of such vastness and com- 
plexity, and the briefest examination will suffice to show that he brings 
to his task the necessary qualities of patient industry, lawyer-like 
sagacity, and lucid exposition. The work is undertaken with the ob- 
ject of showing that the continental text-books and the decisions of the 
American and Colonial Courts may form a valuable auxiliary to the 
literature of the Indian Law Courts. It would be difficult, indeed, to 
exaggerate the value of a work which would focus the law of res judi- 
cata of civilised nations. And when the enormous difficulties of the 
subject are cousidered, the present treatise must be regarded as wonder- 
fully comprehensive and exhaustive. In his first chapter the author 
deals with the doctrine of res judicata, while the various questions 
connected with the ‘‘matter in issue,” the “decision” and the ‘‘paras”’ 
occupy the next three chapters. The subject of the Jurisdiction of 
Courts are treated at length in three chapters, and in the concluding 
two chapters we have judgments tn rem and foreign judgments. To. 
complete the work, the doctrine of bar by suit, of lis pendens, of bar 
by jointness, of merger and other cognate subjects are discussed in 
three additional chapters. The literature on these subjects, both in 
England and India, is very scanty, and the present work will be all. 
the more welcome on that account. At the risk of adding to its 
size the author has been careful to employ the épsissima verba in the 
enunciation of important principles, and even in the statement of 
propositions of law He has succeeded in collating with the utmost 
clearness an extraordinary mass of judgments, and the literary 
treatment of his subject leaves nothing to be desired. 


The Civil and Military Gazette, 12th January 1895.—The learned 
author of the treatise before us may well describe the frait of his la- 
bours as ‘a repertory of a mass of legal learning.” It constitutes, in 
fact, a perfect library in itself, and, comprising, as it does, excerpts 
from sll the more important judgments of the English, Indian and 
American Courts upon the subject with which it deals, such a store. 
house of information cannot but prove to be of the utmost value to the 
legal practitioner in this country. The bulk of the volume, and the 
exhaustive character of its contents, may in some wise be gathered 
from the fact that the mere enumeration of the cases cited or referred 
to occupies no less a space than 61 pages of closely printed matter, 
Troly a magntm opus, and one of which an author might justly feel 

roud! Bat itis not merely upon the size and comprehensiveness of 
the treatise that we have to compliment Mr. Hukm Chand. The whole . 
arrangement and treatment of the various intricate topics dealt with 
thoroughly deserve the high praise which the work has received from 
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such eminent legal authorities as Lord Hobhouse, Sir R. Couch, Sir A. 
Collins, Sir A. Miller and others. Ip addition to the volume before 
us, Mr, Arthur Casperz and Mr. Broughton have each brought out 
works on the subject. Whilé, however, the two latter have produced 
excellent text-buoks, it is no disparagement to them to say that Mr. 
Hukm Chand stands forth as a giant, piling up, for the benefit of the 
practical lawyer, an ‘‘Ossa upon Pelion and an Olympus upon Ossa”’ 
of extracts from judicial decisions, of dicta of celebrated judges, and 
opinions of judicial writers. Aud, in this connoction, we note with 
pleasure, as evidence of the non-insularity of the author’s learning 
and research, the frequent quotations in their own language from 
the writings of French jurists. It being impossible within the limits 
of a brief review todo adequate justice to the treatise hefore us, it 
must suffice to point out that, in testing the value of the work, we 
have failed to discover the omission of references to any importaut 


decisions. 


The Indian Daily News, 12th June 1894,.—Whatever may be Hukm 
Chand’s other qualifications for the task of elucidating this topic, there 
can be no question that he possesses the very necessary ones of great 
industry and extensive acquaintance with the literature of the doctrine. 
The book seemsto us to thoroughly deserve the description the author 
himself gives of it, when he speaks of it as a ‘* repertory of # mass of 
legal learning,’ and while we think the book will do far more than 
fulfilthe requirements of the Icgal practitioners of this country. : 
we must admit that, notwithstanding his researches amongst the work 
of Roman, French and American Jurists, Mr. Hukm Chand appears 
not to have overlooked the less ambitious, but perhaps not less valuable, 
efforts of the High Courts of this country towards the elucidation of 
the doctrine. We have tested Mr. Hukm Chand’s work in this re- 
spect in connection with the application of the rule of Res Judicata to 
rent suits, and we have found it fully wp todate, We can, therefore, 
safely recommend the work to those who seek for the latest ruling on 


the subject. 
The Madras Mail, 8th June 1894.—In Mr. Hukm Chand’s volume 


there are a good many hours of solid literary comfort for members of 
the profession. In fact, there are about a thousand big pages containiug 
® mass of information on a legal topic of the very first importance. 
The work is dedicated, by permission, to Lord Herschell, and the 
countenance thus given to it by the Lord High Chancellor of Great 
Britain, is a sufficient guarantee ofits value. Mr. Hukm Chand has 
evidently devoted himself to his work with the greatest industry. Not 
the least satisfactory features of his treatise are the elaborate Tables 
of Contents and Cases and the Index. 


The Deccan Budget, 27th April 1894.—One of the main objects of this 
magnum opus is to supply lawyers with an exhaustive, and withal a 
systematic, commentary on the law of res judicata and its cognate doc- 
trines. In doing this the labours of foreign Jurists, text-writers, and 
Judges have been fully availed of; another main object of the work 
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pcing to show practically the advantage, even to the domestic adiminis- 
tration of justice, of the knowledge of laws and decisions iu other coun- 
tries. There are great difficulties involved in this mode of treatment 
of the subject, especially as it requires a very large library of foreign 
works, and an accurate acquaintance with the minutest details of the 
laws of at least some foreign cvuntries. The Right Honorable Lord 
Herschell, the Lord Chancellor of Great Britain, has specially, after see- 
ing the greater portion of the work, permitted him to dedicate it to him. 
The language of his Lordship’s letter permitting the dedication shows 
beyond all doubt that he approves of the object of the work and of the 
plan of treatment adopted. Mr. Hukm Chand’s main object is to 
induce other lawyers to adopta stmilar node of treatment of legal 
questions in their works, and a similar mode of dealing with them on 
the Bench and at the Bar. The work is a vast mine of legal learning, 
much of which is now available for the first time to Indian students. 
We know that for some years Mr. Hukm Chand has. been diligently 
cultivating the lanvuages of Paris and Berlin in order to be able to. 
consult the great continental jurists in the original, 


The Pioneer, 31st August 1895.—We are honestly able to congra- 
tulate the learned suthor on having produced a scholarly and exhaus- 
tive work which should be welcomed in every law library. Mr. Hukm 
Chand has devoted to his subject an amount of labour and research 
which deserve the very highest praise. The doctrine of Res Judicata, 
though recognised in every civilised country, is not only very vaguel 
understood, but is also incomplete and often obscure. The task whic 
Mr. Ilukm Chand has set himself is to discuss the principles of the 
law of les Judicata, not merely from an Indian, or even an KNnglish 
point of view, but by collating and examining the corresponding prin- 
ciples recognised and acted upon in all civilised countries in which 
Roman Municipal law forms the basis of their judicial administration. 
This implies. an amount of labour and research which is simply enor- 
mous. In the absence of any definite or recognised Code, it is only 
natural to suppose that a host of contradictory and conflicting judg~ 
ments have been passed. Itis to meet this want that Mr. Hukm 
Chand has brought out the present treatise. He first of all gives a 
general conception of the doctrine of Res Judtcata, and then presents 
the law by way of areview of the cases upon a statement of their 
facts. This necessarily involves an exhaustive examination not only 
of the jurists of different nations, but also of the rulings of the differ- 
eut Courts. ‘This as regards English, French and especially Ameri- 
can cases has been most exhaustively done, Mr. Hukm Chand writes 
in a clear and easy style, and whilst endeavouring to critically apply 
the recognised priuciples avoids in the case of conflicting judgments 
passing his own opinion. He has adopted a scientific arrangement of 
the subject under different heads, with the result that he has produc- 
ed a work invaluable to the student and to the legislator. It is almost 
impossible to overestimate the value of this treatise to the latter func. 
tionary, for it presents in a compact form all the materials necessary 
for codification. In the meantime, before any steps can be taken 
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towards codification, it is necessary that this important branch of the 
Jaw should receive speciul study, and shguld form a separate and 
obligatory course in every lawyer’s training 4nd education. For this 
purpose the present work can be safely recommended as a pioneer on 
# comparatively new field, 


